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C  A  SES 


ADJUDGED   IN 


THE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY. 


FEBRUARY  TERM,  1870. 


Abraham  0.  Zabriskie,  Esq.,  Chancellor. 


Quick's  Executor  vs.  Quick  and  others. 

1 .  The  rule  in  Slielley's  case  must  govern  in  tlie  oonstriu'tion  of  wills 
inail«.'  prior  to  June  13th,  1820,  in  all  cases  where  it  is  applicable. 

'J.  The  rule  applies,  even  when  another  estate  for  life  is  interposed 
}»«ftween  the  death  of  the  first  tenant  for  life,  and  the  estate  to  his  heirs. 

:>.  A  devise,  upon  the  decease  of  a  tenant  for  life,  to  heirs  "  as  the  law 
flin^cts  "  in  case  of  dying  intestate,  means  as  the  law  was  at  the  time  of 
making  the  will,  and  not  as  it  might  he  at  the  death  of  the  tenant  for  life. 

4.   »^uch  limitation,  as  it  gives  the  estate  at  the  death  of  the  life  tenant  to 

i>#-rsons  who  may  not  then  be  his  heirs-at-law,  or  in  shares  different  from 

tho?*e   j»rescribed  by  the  law  at  that  time,  prevents  the  application  of  the 

rule  111  Shelley's  case.     And  the  heirs  of  the  tenant  for  life,  or  such  j>ersons 

as  \vr>iild  have  been  his  heirs,  had  he  died  at  the  date  of  the  will,  must  take 

a<  inirchasers  at  the  death  of  the  tenant  for  life. 


ThiH  cause  w<\s  argued  on  final  hearing,  upon  tlie  })leadings 
ntid  j>roots. 

7/,..    Van  Flecty  for  eompkiinant. 

■(/,..   £ird^  for  defendant,  S.  G.  Quick. 
Vol-  vr.  B 


14  CASES  IX  CHANCERY. 


Quick's  Executor  v.  Quick. 


Mr,  WurtSy  for  defendant,  Jonathan  Quick. 
Mr.  BlakCy  for  the  other  defendants. 

The  Chancellor. 

The  object  of  this  suit  is  to  procure  tlie  direction  of  this 
court  as  to  the  (hity  and  power  of  the  complainant  a,s  executor 
of  Ezekiel  Quick.  For  this  purpose  it  is  necessary  to  settle 
the  construction  of  provisions  in  tlie  will  of  Jacob  Quick,  tlie 
father  of  Ezekiel,  as  well  as  those  in  the  will  of  the  latter. 
Jacob  Quick  died  in  November,  181G;  his  will  was  executed 
on  the  28th  day  of  August,  1808,  and  admitted  to  probate 
December  11th,  1816.  By  it  he  gave  a  farm  of  120  acres  to 
his  son  Ezekiel  for  life,  and  to  his  widow,  in  case  he  should 
leave  one,  during  her  widowhood  only;  and  then  directed, 
"  and  at  the  decease  of  his  widow,  the  said  devised  tract  of 
land  is  to  go  to  his  heirs,  to  be  divided  among  them  as  the 
law  directs  in  case  of  dying  intestate." 

Ezekiel  Quick  died  July  1st,  18G7,  having  made  a  will, 
dated  January  18th,  1848,  which  was  admitted  to  probate 
July  19th,  1867.  By  this  he  gave  to  his  wife,  for  her  life, 
the  farm  devised  to  him  by  the  will  of  his  father,  and  which 
he  occupied  as  his  homestead ;  and  by  the  next  clause  of  the 
will  he  annexed  to  that  farm  a  strip  of  eight  acres  on  the 
west  side,  which  he  had  purchased  from  the  heirs  of  his 
brother,  and  directed  that  it  should  be  held  as  part  of  thai 
farm  forever.  In  the  fifth  clause  he  gave  to  his  son  Richard 
a  farm  of  130  acres;  and  in  the  sixth  clause,  reciting  that  his 
son  Richard,  by  the  will  of  Jacob  Quick,  was  entitled,  at  the 
death  of  his  mother,  to  one-sixth  of  the  fcirm  on  which  he, 
the  testator,  then  lived,  and  that  Richard,  for  full  considera- 
tion, had  conveyed  that  sixth  to  him,  he  gave  and  becjueathed 
all  the  right  of  Richard  so  conveyed  to  him,  to  his  son  Jona- 
than, in  fee ;  and  he  provided  that  if  Richard,  or  any  on(^ 
for  him,  should  try  to  hold  the  right  so  conveyed  to  him,  and 
by  him  devised  to  Jonathan,  that,  in  such  case,  Richard 
should  not  have  the  farm  he  had  devised  to  him,  but  that  it 
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should  go  to  Jonathan.  He  gave  $300  to  each  of  the  four 
sons  of  his  deceased  daughter,  Elizabeth  Lewis.  He  expressly 
declares  that  he  shall  make  no  bequest  to  Ellen  and  William 
Hoppock,  the  children  of  his  deceased  daughter  Sarah,  as 
they  were  well  provided  for  otherwise.  To  his  son  Joseph, 
he  gave  a  farm,  and  to  his  son  Charles,  $1800.  He  ordered 
his  executors  to  sell  all  his  property  not  otherwise  disposed 
of  by  that  will,  and  after  paying  his  debts  and  expenses,  to 
pay  the  remainder  to  his  two  sons,  Charles  and  Jonathan. 

The  heirs  of  Ezekiel  at  his  death  were  his  four  sons, 
Richard,  Jonathan,  Joseph,  and  Charles,  and  the  four  sons  of 
his  daughter  Elizabeth,  and  the  son  and  the  daughter  of  his 
daughter  Sarah. 

The  will  of  Ezekiel  was  evidently  written  under  the 
impression  that  the  will  of  his  father  vested  in  him  only  a 
life  est<at«  in  his  homestead  farm,  with  the  remainder,  after 
the  death  of  himself  and  his  wife,  to  the  persons  who  would 
be  his  heirs.  If  he  had  supposed  that  Jacob's  will  gave  him 
the  fee,  as  it  is  contended  that  it  did,  he  would  have  made  a 
different  disposition  of  his  property ;  and  by  such  construc- 
tion his  intention  in  disposing  x>{  his  own  property  among  his 
children  will  be  entirely  frustrated.  But  whatever  effect  this 
consideration  might  have  upon  the  construction  of  the  will 
of  Ezekiel,  it  can  have  none  upon  that  of  Jacob.  It  must  be 
construed  according  to  the  settled  rules  of  law. 

The  question  on  Jacob's  will  depends  upon  the  application 
of  the  rule  known  as  the  rule  in  Shelley's  case.  By  that  rule, 
when  the  same  instrument  which  gives  an  estate  for  life  by 
express  words,  in  a  subsequent  part  gives  the  same  property, 
at  or  after  the  death  of  the  life  tenant,  to  his  heirs,  or  the 
heirs  of  his  body,  the  grantee  or  donee  for  life  takes  an 
estate  of  inheritance  in  fee  or  fee  tail,  and  his  heirs  at  his 
death  do  not  take  as  purchasers,  but  inherit  by  virtue  of  the 
limitation ;  and  this  rule  applies  even  where  another  estate 
for  life,  as  in  this  case,  is  interposed  between  the  death  of 
the  first  tenant  for  life  and  the  estate  to  his  heirs.  This 
rule,  which  is  in  harmony  with  the  theory  of  the  common 
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law  with  regard  to  tlie  conveyance  and  tran.sini8.sion  of  lands, 
has  been  settled  as  the  law  of  England  for  centuries,  and 
has  been  adopted,  l)y  repeated  decisions,  as  the  law  of  this 
state,  and  is  still  the  law  of  this  state  a^s  regards  the  con- 
struction of  deeds.  But  it  is  one  of  those  artificial  rules  of 
construction  which  gives  to  the  terms  used  for  these  pro- 
visions an  effect  different  from  that  suggested  by  them  to 
anv  one  not  versed  in  these  rules,  and  therefore^  it  was  found 
often  to  mislead  testators,  and  its  application  to  disappoint 
their  evident  intentions,  and,  as  in  this  case,  to  mislead  the 
devisees ;  and  it  was,  therefore,  so  far  as  wills  are  coiicerned, 
in  effect,  abolished  in  this  state  bv  the  first  section  of  an  act 
pjissed  June  13th,  1820.  iZer.  Xa?r^  774.  But  it  was  in 
force  at  the  date  of  this  will,  which  must  be  construed  bv  it 
if,  by  the  decisions  in  England  and  this  state  which  control 
our  courts,  it  applies  to  this  will. 

In  Kennedy  v.  Kennedy ^  6  Dutcher  185,  in  construing  a 
devise  similar  in  mast  respects  to  this,  the  rule  and  its  appli- 
cation were  carefully  considered  by  the  Supreme  Court  in  an 
opinion  delivered  by  Chief  Jus  tice  Whel{)ley.  The  decision 
in  that  case,  it  being  the  decision  of  the  law  court  to  whom 
such  a  question  most  {)roperly  belongs,  and  the  decisions  of 
the  English  House  of  Lords  in  Jesson  v.  Wright y  2  BUgh  1, 
and  of  the  English  Court  of  Common  Bench  in  Jordan  v. 
Adayn^y  6  (1  B.  704,  which  are  cited  with  ai>probation,  and 
relied  on  in  Kennedy  v.  Kenyi^idy^  must  guide  this  court  in 
the  application  of  the  rule. 

In  Kemu'dy  v.  Kennedy^  the  court  held  that  the  rule  in 
Slu^lley's  case  is  the  settled  law  of  this  state,  and  that  no 
tliscussion  of  the  principles  upon  which  it  is  founded  is 
necessary.  "  That  it  was  adoptt^l  to  give  effect  to  the  para- 
mount intent  of  the  testator.  The  word  heirs  will  vield  to  a 
particular  intent  that  the  estate  shall  1k»  only  for  life,  and 
that  may  be  from  the  effect  of  supi'r-added  words,  or  any 
expression  showing  the  particular  intent  of  the  testator;  but 
that  must  V»e  c^learly  intelligi])le  and  unequivocal."  In  that 
-case  the  d(jvise  was  *'  to  mv  son,  R.  H.  Kennedv,  and  to  his 
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proper  benefit  and  behoof  during  his  natural  life,  and  to  his 
heirs,  to  be  divided  among  them  as  the  law  may  direct,  after 
his  death."  In  that  case  there  was  no  other  provision  to 
affect  thfs  devise.  The  gift  to  heirs  to  be  divided  as  the  laiv 
Tnay  direct^  is  a  gift  to  heirs  as  heirs,  and  as  the  law  of 
inheritance  may  then  be ;  and  this  shows  no  particular 
intention  contrary  to  the  paramount  intent  of  the  testator 
carried  into  effect  by  the  rule  in  Shelley's  case,  or  that  could 
interfere  with  the  application  of  the  rule. 

In  Jesson  v.  Wright,  the  devise  was  to  W.  for  his  natural 
life ;  after  his  death,  to  the  heirs  of  his  body,  in  such  shares 
as  he  should  by  deed  or  will  appoint ;  and  for  want  of  such 
apjKDintment,  to  the  heirs  of  his  body,  share  and  share  alike, 
as  tenants  in  common ;  and  if  but  one  child ,  the  whole  to 
such  child.  The  Court  of  King's  Bench,  whicli  first  decided 
this  case,  held  that  there  were  sufficient  indications  of  a 
CDutrarv  intent  to  take  this  devise  out  of  the  rule  in  Shelley's 
c!Uie.  In  the  House  of  Lords,  Lord  Eldon  held  that  the 
paramount  intention  to  give  the  remainder  *'  to  the  heirs  of 
the  l)ody,"  a  technical  expression  which  has  a  certain  settled 
meaning,  was  not  overruled  by  any  clearly  expressed  par- 
ticular intent ;  that  the  provisions  for  holding  in  such  shares 
as  W.  should  api)oint,  or  as  tenants  in  common,  was  impos- 
sible. There  can  be  but  one  heir  of  the  bodv  at  the  same 
time  in  England,  the  next  heir  only  comes  into  being  at  his 
death,  and  therefore  thev  could  never  hold  as  tenants  in 
common,  or  in  shares  under  an  appointment. 

Lord  Redesdale,  in  his  opinion  in  that  case,  held  that  the 
words  heirs  of  the  body,  having  a  clear  settled  technical 
meaning,  could  not  be  controlled  without  some  clear  expres- 
sion or  necessary  implication.  "  That  technical  words  shmdd 
have  their  Ugal  effect,  unless  from  subsequent  inconsistent 
words  it  is  very  clear  that  the  testator  meant  othenvisc," 
That  although  heirs  of  the  body  cannot  take  as  tenants  in 
common,  it  does  not  follow  that  the  testator  did  not  intend 
that  heirs  of  the  body  should  take,  because  thev  can  not  take 
ill  the  mode  prescribed. 
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In  Jordnn  v.  Adams y  Erie,  C.  J.,  in  delivering  the  opinion 
of  the  court,  says  that  it  is  clear  that  a  devise  to  a  man  for 
life,  with  remainder  to  the  heirs  male  of  his  body,  does  create 
an  estate  tail,  '*  unless  a  judicial  mind  sees  with  reasonable 
certainty,  from  other  parts  of  the  will,  the  testator's  inten- 
tion ;"  and  that  the  court,  while  aw^are  of  the  importance 
of  maintiiining  the  doctrine  of  Jesson  v.  Wright  where  it 
applied,  thought,  for  reasons  assigned,  that  it  did  not  apply 
in  that  case. 

The  terms  of  the  devise  in  Jacob  Quick's  will  are  much 
the  same  as  those  in  the  case  of  Kennedy  v.  Kennedy;  in 
that  case  the  devise  wa«  to  R.  H.  K.  during  his  natural  life^ 
and  to  his  heirs  to  })e  divided  among  them  as  the  laxo  may 
direct  after  his  death.  In  Jacob  Quick's  will  the  devise  is 
to  Ezekiel  during  his  natural  life,  at  his  death  to  his  widow 
during  widowhood  and  no  longer,  and  at  her  decease  to  go 
to  his  heirs  to  be  divided  among  them  as  the  lata  directs  in 
case  of  dying  intestate.  The  intervening  life  estate  does  not 
affect  the  application  of  the  rule,  and  unless  there  is  a  differ- 
ence of  intention  clearly  indicated  by  the  words  "  as  the  law 
directs,"  from  that  indicated  by  the  words  "  as  the  law  may 
direct,"  this  case  must  V)e  governed  by  the  decision  in  Ken- 
iiedy  V.  Kennedy,  In  that  case  the  words  as  the  law  may 
direct  in  a  devise  to  heirs  as  heirs,  indicated  that  the  tes- 
tator int<>nded  that  they  should  take  as  heirs  by  inheritance^ 
as  the  law  of  inheritance  should  direct  at  the  termination 
of  the  life  estiite.  In  this  case  the  testator  first  indicates 
that  his  paramount  intention  was  to  give  it  to  such  persons 
iia  should  be  the  heirs  of  Ezekiel  at  his  death,  but  he  as 
clearly  indicates  that  he  intended  to  control  the  division  of 
it  among  these  heirs,  and  that  not  by  the  law  as  it  might 
stand  at  the  death  of  Ezekiel,  but  as  it  then  stood ;  '*  as  the 
law  directs,"  means  this,  in  contradistinction  to  the  law  as  it 
shall  then  stiind,  indicated  by  the  words  *'  as  the  law  may 
direct."  At  the  date  of  this  will,  1808,  the  act  of  1780, 
{Pat,  Laxcs  42,)  the  first  statute  to  regulate  descents  passed 
in  this  state,  was  in  force.     That  had  abolished  the  English 
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law  of  primogeniture  and  the  exclusion  of  female  descend- 
ants, and  gave  to  each  female  in  the  same  degree  from  the 
ancestor,  one  share  to  two  shares  to  a  male.  This  remained 
the  law  of  the  state  until  it  was  changed  by  the  act  of  Febru- 
ary 5th,  1816,  {Famph,  Laws  7,)  by  which  males  and  females 
inherited  equally.  This  law  of  descent  was  strongly  im- 
pressed upon  and  well  known  to  all  the  freeholders  of  the 
state.  There  was  a  strong  inclination  among  them  towards 
some  preference  of  male  heirs  over  females,  long  after  the 
abolition  of  the  exclusive  preference  and  the  law  of  primo- 
geniture, and  it  was  retained  for  years  after  the  act  of  1816, 
as  will  be  shown  by  the  records  of  wills  in  all  the  counties 
of  the  state.  The  law,  as  it  existed  in  1808,  was  well  known 
to  Jacob  Quick,  and  he  expressly  adopted  the  division  of  two 
shares  to  a  male,  and  one  to  a  female,  as  the  mode  of  divi- 
ding his  property  among  the  children  and  descendants  of 
his  son.  The  will  would  not  be  more  clear  if  he  had  used 
the  words  of  the  act  of  1780,  instead  of  the  words  "as  the 
law  directs." 

No  one  am  doubt  but  that  Jacob  intended  that  Ezekiel 
should  have  an  estate  for  life  only,  without  power  of  alien- 
ation, but  that  intention  is  overruled  by  the  rule  in  Shelley's 
case,  which  gives  construction  to  the  words  he  has  used, 
whatever  may  have  been  his  intention,  unless  he  has  clearly 
and  by  positive  words  declared  an  intention  capable  of  being 
executed,  inconsistent  with  that  rule.  The  English  courts 
have  repeatedly  held  that  a  devise  to  the  heirs,  or  heirs  of 
the  body  of  the  tenant  for  life,  as  tenants  in  common,  or 
equally  to  be  divided  between  them,  did  not  prevent  the 
operation  of  the  rule,  although  it  might  indicate  a  different 
intention  on  the  part  of  the  testiitor.  But  this  seems  placed 
upon  the  ground,  that  as  by  the  law  of  England,  but  one 
heir  or  heir  of  the  body  could  exist  at  one  time,  the  heirs 
or  heirs  of  the  bodv  could  never  be  tenants  in  common ; 
and  that  as  the  words  heirs  or  heirs  of  the  body  were  tech- 
nical terms  with  well  settled  meanings,  they  could  not  be 
overruled  by  a  subsequent  disposition,  which  could  not  be 


20  CASES  IN  CHANCERY. 

Quick's  Exooutor  v.  Qni»"k. 

carried  out  if  the  legal  meaning  was  given  to  the  word 
heirs,  but  only  hy  a  positive  subsequent  disposition  entirely 
inconsistent  with  that  meaning.  This  was  the  foundation  of 
the  rea^soning  in  the  judgments  of  Lords  Eldon  and  Redes- 
dale  in  Je88on  v.  WrigJit;  and  the  reasoning  of  Justices 
Erie  and  Williams  in  Jordan  v.  Adams,  hv  which  thev 
show  that  the  clear  provisions  of  the  will  in  that  case  took 
it  out  of  the  rule,  is  founded  on  the  same  principle ;  and  of 
the  declaration  of  Chief  Justice  Whelplev  in  Kennedy  v. 
Keyxnedy,  "  that  the  words  heirs  or  heirs  of  the  body  will 
yield  to  a  j^articular  intent  that  the  estate  shall  l»e  only  for 
life,  and  that  may  he  from  the  effeet  of  the  superadded 
words,  or  any  expressions  showing  the  particular  intent  of 
the  testator,  but  that  must  be  clearly  intelligible  and  un- 
equivocal." And  the  effect  of  the  strong  and  clear  words 
"to  him,  his  heirs  and  assigns  forever,"  the  words  pecu- 
liarly chosen  for  giving  a  fee  simple,  will  be  limited  and 
overruled  by  clear  words  in  a  subsequent  part  of  a  will, 
giving  the  estate  over  in  case  the  devisee  dies  without  leav- 
ing issue  at  his  death. 

In  this  case,  the  paramount  intent  of  the  testator  to  give 
this  farm  to  the  heii-s  of  Ezekiel,  at  his  death,  is  not  over- 
ruled or  frustratt^d.  The  persons  to  whom  it  will  go  are  his 
heirs,  in  any  sense  of  the  term ;  the  same  pei^ons  to  whom 
it  would  l>e  Kiven  bv  the  rule  in  Shellev  s  case.  And  this 
paramount  intent  is  not  affected,  nor  is  the  word  heirs  given 
a  sense  or  meaning  different  from  what  was  its  legal  meaning; 
it  is  used  precisely  in  what  was  its  legal  meaning  in  1808, 
at  the  date  of  this  will. 

The  w^ll  of  the  testator  that  the  males  shall,  in  the 
division,  have  two  shares  to  each  share  by  a  female,  is  ex- 
pressed as  clearly,  unequivocally,  and  intelligibly  as  is  re- 
quired in  the  cases  above  cited.  And  the  only  way  by  which 
this  intention  can  l)e  carried  out,  is  to  declare  that  this 
devise  is  not  within  the  rule  in  Shellev  s  case.  Bv  this  con- 
elusion,  the  intention  of  Jacob  wuU  be  fully  carried  out, 
without  violating  any  rule  of  law,  and   the  intention   of 
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Ezekiel,  founded  on  this  construction  of  the  will,  will  also 
l>e  carrieii  into  effect.  He  had  a  right  to  assume  this  to  be 
the  legal  construction,  because  this  court,  in  Quick  v.  Quick, 
Saxt  4,  where  a  devise  in  the  same  will  to  another  son, 
made  in  the  same  words,  came  in  question,  the  court  took 
for  granted  that  it  gave  an  estate  for  life  only,  with  remain- 
der over  to  the  persons  who  were  his  heii-s. 

Although  the  act  of  1780  was  changed  at  the  death  of 
Jacob,  in  November,  181G,  yet  this  will  speaks  as  of  the 
time  it  was  executed,  and  the  farm  will  go  to  Ezekiels  chil- 
dren as  if  he  had  died  in  1808 ;  that  is,  one-fifth  to  each  of 
his  four  sons,  except  Richard,  one-fortieth  to  each  of  the 
four  sons  of  his  daughter  Elizabeth,  one-fifteenth  to  the  son 
of  his  daughter  Sarah,  and  one-thirtieth  to  her  daughter. 

Richard  Quick  conveyed  one-sixth  of  this  farm  to  his 
father,  Ezekiel,  in  his  lifetime.  On  account  of  the  contingent 
nature  of  his  estate,  that  deed  mav  not  have  been  efficient  as 
a  c*onvevance  in  Ezekiel's  life ;  vet,  as  it  was  with  full  cove- 
nants,  and  Richard  survived  his  father,  it  is  a  good  convey- 
ance by  estoppel,  #nd  the  devise  of  that  one-sixth  to  Jonathan 
vests  it  in  him,  in  addition  to  his  own  one-fifth.  He  is, 
therefore,  entitled  to  eleven-thirtieths  of  this  farm,  and 
Richard  retains  one-thirtieth.  The  strip  of  eight  acres 
which  Ezekiel  annexed  to  this  farm,  as  part  of  it,  forever, 
by  virtue  of  that  annexation  must  go  with  it,  and  be  con- 
sidered as  devised  to  the  owners  of  the  farm. 

Upon  this  view  of  the  case,  neither  the  homestead  farm 
occupied  by  Ezekiel,  nor  the  strip  annexed  to  it,  can  be  held 
as  part  of  his  property  undispased  of;  and,  of  course,  the 
executor  has  no  power  to  sell  either. 

The  examination  of  the  case  has  satisfied  me  that  the 
diversity  of  views  taken  of  the  questions  involved,  by  the 
courts,  made  it  a  proper  case  for  the  complainant  to  ask  iho. 
opinion  of  the  court  upon  his  duty  and  power,  and  I  shall, 
therefore,  order  his  costs,  including  a  proper  counsel  fee,  to 
be  paid  out  of  the  estate.  As  the  defendants  have  caused  no 
unnecessary  expense,  but  only  such  as  was  necessary  to  bring 
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the  case  fairly  before  the  court,  I  think  their  taxable  casts  ought 
to  be  paid  out  of  the  estate ;  but  their  counsel  fees  and  other 
expenses  must  be  paid  by  themselves.  These  expenses  would 
have  been  necessarily  incurred  in  settling  their  rights  as 
between  themselves. 


Thomas'  Executors  vs.  Anderson's  Administrator  and 

others. 

a  gift  of  the  interest  of  $12,000  to  A  during  life,  and,  at  her  death,  of  the 
principal  to  B,  is  a  vested  legacy,  and  if  A  surviveffB,  goes,  upon  her  death, 
to  B's  representatives. 

This  cause  was  heard  upon  bill  and  answers. 
Mr.  A.  P.  Condit,  for  complainants. 
Mr.  Bradley,  for  residuary  legatees. 
Mr.  TeesCj  for  Anderson's  administrator. 

The  Chancellor. 

The  main  question  in  this  case  arises  upon  the  will  of 
Luther  Goble^  deceased.  It  is  whether*  a  bequest  to  his 
daughter  Abby,  whose  administrator  is  one  of  the  defendants, 
was  vested,  or  contingent,  and  lapsed  upon  her  death.  The 
will  provides  tis  follows :  ''I  give  unto  my  beloved  wife, 
during  her  natural  life,  the  yearly  int<?rest  of  $12,000,  to  be 
paid  to  her  in  half-yearly  payments,  by  my  executors.  At 
her  death  I  give  the  said  $12,000  to  my  and  her  daughter 
Abby."  Abby,  the  daughter,  was  twelve  years  old  at  her 
father's  death,  married  Richard  Anderson,  and  died  in  the 
lifetime  of  her  mother,  leaving  children  who  are  still  living. 
The  bill  is  filed  by  the  executors  of  the  surviving  executor  of 
Luther  Goble,  who  have  the  fund  in  their  hands,  and  pray 
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the  direction  of  the  court  as  to  the  disposition  of  it.  The 
residuary  legatees  under  the  will  of  L.  Goble,  the  adminis- 
trator of  Abby  Anderson,  and  the  administrator  of  the  widow 
of  Luther  Goble,  are  defendants. 

The  residuary  legatees  contend  that  the  legacy  to  Abby 
was  contingent  on  her  surviving  her  mother,  and  lapsed,  by 
her  death,  into  the  residuum  of  the  estate. 

A  legacy  given  at  a  future  day,  or  at  or  upon  a  future 
event,  may  be  ^vested  or  contingent ;  it  is  always  contingent, 
if  given  at  or  upon  an  event  which  may  or  may  not  happen, 
as  upon  coming  of  age,  or  marriage,  or.  surviving  some  living 
person.  But  it  is  further  contended  that  a  legacy  given  at 
a  certain  definite  tinife,  as  ten  years  after  a  fixed  day,  or  at  a 
certain  event,  as  at  the  death  of  A,  which  is  certain  to  occur, 
is  a  contingent  legacy,  and  will  lapse  if  the  legatee  dies  before 
the  dav  or  event. 

This  is  contrarv  to  the  settled  doctrine  of  the  common  law 
as  to  the  vesting  of  remainders  in  real^astate.    By  that,  any 
remainder  given  upon  an  event  which  is  certain  to  happen, 
as  the  death  of  a  living  person,  is  vested,  and  not  contingent. 
This  doctrine  as  to  legacies,  that  when  given  at  a  future 
day  or  at  a  certain  event  they  will  lapse  by  the  death  of  the 
legatee,  is  laid  down  by  elementary  writers  subject  to  some 
exceptions,  which  render  the  application  doubtful.     It  seems 
to  be  founded  on,  and  supported  by  a  single  decided  case, 
though  countenanced  by  the  dicta  of  judges  in  one  or  two 
other  cases,  in  which  it  was  not  the  question  decided.     In 
1  Jarman  on  Wills  760,  it  is  said  that  when  a  sum  of  money 
is  bequeathed  at  the  expiration  of  a  definite  period,  say  ten 
years  from  the  decease  of  the  testator,  the  vesting,  not  the 
payment  merely,  is  deferred ;  it  is  there  joined,  and  put  on 
the  same  footing,  with  a  bequest  to  one  at  the  age  of  twenty- 
one,  which  is  always  an  uncertain  event.     The  authority 
cited  is  Smell  v.  Dee,  ScUk,  415.    In  1  Williams  on  Execnttors 
1107,  the  doctrine  of  that  case  is  cited  with  approbation,  and 
the  dicta  in  Bruce  v.  Charlton,  13  Sim.  68,  are  referred  to 
in  support  of  it. 
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The  Ciise  of  Sinell  v.  Dee  expressly  supports  that  doctrine, 
and  the  decision  is  founded  upon  it,  but  the  decision  is  not 
supported  by  the  authorities  referred  to,  and  is  contrary  to 
the  uniform  current  of  later  decisions  in  England  and  this 
country,  and  the  number  maint4iining  the  opposite  doctrine 
is  large.  The  dictum  of  Vice  Chancellor  Shad  well,  in  Bruce 
V.  Charlton,  is  simply  a  repetition,  almost  verbatim,  of  the 
doctrine  laid  down  in  Smell  v.  Dee^  stating  it  to  be  the  estab- 
lished law.  He  was  not  called  on,  in  that  ctise,  to  examine 
into  or  apply  it.  He  applies  it  to  a  supposed  case,  not  to  the 
facts  on  which  he  was  called  to  decide.  This  doctrine  is  said 
to  be  founded  on  passages  in  Swinburne,  and  on  the  doc^trine 
of  the  Civil  law,  which  is  the  foundation,  to  a  great  ext^^nt, 
of  our  testamentary  law  as  to  legacies.  But  Swinburne 
expressly  states  that  a  legacy  given  at  a  future  day  or 
certain  time,  as  at  Easter,  IGOO,  vests  at  the  death  of  the 
testator.  Part  VII,  section  23.  And  the  Civil  law^  is  stated 
by  Domat  in  section  8,  title  1,  (of  Testaments),  book  3,  part  2, 
as  follows:  "The  terms  of  legacies  fixed  to  a  certain  day. 
such  as  the  first  day  of  such  a  vear,  or  within  such  a  time, 
do  not  make  a  condition  on  which  the  legacy  may  depend ; 
and  the  eftect  of  these  terms  is  onlv  to  defer  the  delivery  of 
the  legacy,  the  right  to  which  is  already  acquired  by  th(» 
legatee,  and  which,  were  it  not  for  the  term,  would  l)e  due 
instantly."  And  although  in  the  next  section,  the  rule  of 
the  Civil  law  is  stated  to  be  diflferent  when  the  legacy  is 
given  at  the  death  of  another,  yet  it  is  clear  that  the  rule  in 
Smell  V.  Dee  is  not  derived  from  or  founded  on  the  Civil  law, 
for  that  was  a  legacy  T)ayable  in  ten  years. 

In  Williams  on  Executors  1117,  reference  is  made  to  a 
note  in  Fearne  554,  as  supporting  the  doctrine ;  that  note 
relies  on  two  cases,  neither  of  which  in  any  wav  sustain  the 
do(?trine  contended  for. 

The  English  cases,  in  which  a  legacy  is  held  to  be  vested 
when  the  income  of  a  fund  is  given  to  one  for  life,  and  the 
principal  to  another  at  the  death  of  such  legatee  for  life,  are 
numerous,  and  in  accord  with  eafli  other. 
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In  Monkhx>use  v.  Hohne,  1  Bro,  C,  C.  298,  testator  gave 
to  his  wife  the  interest  of  £800  for  her  life,  and  after  her 
<lecefise  disposed  of  the  £800  as  follows :  to  B.  £100,  M. 
£200,  &c.  One  of  the^e  reversionary  legatees  died  before  the 
widow.  Lord  Loughborough  held  the  legacy  vested.  Li 
Tht  Attorney-General  v.  Crispin,  1  Bro.  C.  C.  386,  the 
will  gave  several  annuities,  and  after  the  decease  of  the 
annuitants,  £50  each  to  the  children  of  D.  R.  He  had  seven 
children,  six  of  whom  died  before  the  annuitants.  The  lega- 
cies were  held  to  be  vested.  Benyon  v.  Maddisoyi,  2  Bro,  C. 
C.  75 ;  Scurjield  v.  Howes,  3  Bro,  C,  C.  77 ;  Taylor  v. 
Ijangford,  3  Ves.  119 ;  Lane  v.  Goudge,  9  Ves.  226 ;  Coiisms 
V.  Schroder,  4  Sim.  23 ;  Locker  v.  Bradley,  5  Beav.  593 ; 
are  all  cases  in  which  the  income  of  a  fund  was  given  to  one 
person  for  life,  and  at  his  death  the  principal  was  given  to 
another,  and  in  which  the  legatee  of  the  principal  died  in 
thehfe  of  the  legatee  of  the  income;  and  it  was  held  in  all, 
that  the  legacy  of  the  principal  was  .i'ested,  and  did  not 
lapse  by  such  death. 

The  cases  in  the  courts  of  this  countrv  maintain  the  same 
doctrine.     Fay  v.  Sylvester,  2  Gray  171 ;  Barton  v.  Bicjc- 
l(nc,4:  Gray  353;  Barker  v.  Woods,  1  Sandf.  Ch.   129;  are 
all  cas(^  in  which  the  income  of  a  certain  fund  was  given  to 
one  jKjrson  for  life,  and  at  her  death  the  ])rincipal  to  other 
[•ersons ;  and  it  was  held  that  the  gift  of  the  principal  was 
vested,  and  did  not  lapse  by  dying  before  the  legatee  of  the 
income,  and  this  was  the  point  decided  in  each  ca«e.     In 
Vaa  Wyck  v.  Blood<)ood,  1  Bradf.  154,  the  question  arose 
under  the  same  circumstances ;  the  whole  subject  was  there 
considered  and  examined  by  the  surrogate  with  great  learn- 
ing and  ability,  and  most  of  the  Ciises  bearing  upon  the 
'juestion  referred  to  and  examined,  and  the  same  result  is 
reached,  that  in  such  case  the  bequest  of  the  principal  vests 
at  the  de^th  of  the  tesUitor. 

The  conclusion  to  which  these  adjudications  have  reached 
is  one  founded  on  reason  and  principle,  as  well  as  authority, 
and  will  in  most  cases  give  eifect  to  the  intention  of  the 
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testator,  especially  where  the  bequest  is  one  to  a  child  or  a 
descendant. 

In  England,  in  this  state  and  many  other  states,  the  legis- 
lature has  changed  the  established  doctrine  of  the  common 
law,  that  a  legacy  lapses  by  the  death  of  the  legatee  in  the 
lifetime  of  the  testator,  so  that  the  doctrine  of  lapse  does 
not  apply  to  a  gift  to  a  child  or  descendant  of  the  testator. 

The  cases  which  seem  to  conflict  with  the  above  conclu- 
sion, are  all  cases  in  which  the  event  or  time  upon  or  at 
which  the  legacy  was  given  was  uncertain  or  contingent, 
as  upon  the  legatee  arriving  at  full  age,  or  being  married, 
which  may  never  occur ;  such  j)rovision  makes  the  legacy 
itself  contingent,  and  of  course  it  becomes  void  by  the  death 
of  the  legatee  before  the  event  occurs.  The  words  **  at"  and 
"  when"  in  such  cases  annexed  to  marriage  or  coming  of 
age  in  the  gift  itself,  and  not  merely  in  the  payment,  are 
held  to  apply  to  the  substance  of  the  gift,  and  not  to  the 
time  of  payment,  and  it  is  in  these  cases  of  a  gift  or  an 
uncertain  event,  that  the  contingency  is  held  to  be  obviated 
by  certain  prior  disix>sitions  of  the  fund  or  its  income.  It 
is  to  such  cases  and  to  them  onlv,  that  the  distinction  l>etween 
a  gift  of  a  legacy  at  a  future  event,  and  the  gift  of  a  legacy 
to  be  paid  at  such  event,  aj)plie3.  If  the  contingency  does 
not  aj)ply  to  the  gift,  but  only  to  the  payment,  the  legacy 
vests,  and  the  payment  is  postponed.  A  bequest  of  a  sum  to 
A  when  he  shall  arrive  to  the  age  of  twenty-one,  is  contin- 
gent and  may  lapse.  A  bequest  to  A  to  be  paid  when  he 
shall  be  twenty-one,  vests  the  legacy,  but  postpones  the  time 
of  payment,  and  the  legacy  does  not  lapse  before  that  time. 

In  this  case  I  do  not  think  that  the  doctrine  of  appropria- 
tion can  aj)ply.  No  fund  has  been  set  aside  or  appropriated 
for  the  annuity  •  by  any  competent  court.  Nor  have  the 
oxecutoi's  done  any  act  by  which  either  they  or  the  legatee 
are  V>ound,  or  entitled  to  consider  the  securities  in  which 
this  $12,000  is  now  invested,  as  appropriated  to  this  legacy, 
and  as  payment  of  it. 

The  administrator  of  Abby  Anderson  is  entitled  to  receive 
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the  Slim  of  $12,000,  with  interest  on  it  from  the  death  of 
Mfri.  Goble.  The  surplus,  if  any,  must  pass  into  the  residue 
of  the  estate. 


Keeler  vs.  Green  and  Ridgway. 

A  Ptipulaiion  in  a  lease  of  a  quarry  of  a  horse  shoe  shape,  and  having 
faces  on  the  northwest,  north,  east,  and  southeast  sides,  "  that  said  quarry 
shall  be  worked  as  the  face  is  now  opened,"  is  not  violated  by  quarrj'ing 
one  of  the  faces  to  a  greater  extent  than  another,  and  such  quarrying  will 
not  be  enjoined  if  the  same  general  shape  is  preserved. 


On  motion  to  dissolve  injunction  upon  coming  in  of  the 
answer. 

Mr.  A,  Heed,  in  support  of  the  motion. 

Mr,  G,  D,  W,  Vroom  and  Mr.  E.  T.  Green,  contra. 

The  Chancellor. 

The  injunction  restrains  the  dcfendvints  from  further  opon- 
ing  the  face  of  a  quarry  adjoining  the  feeder  of  the  Delawarv^ 
and  Raritan  Canal,  leased  to  them  by  the  complainant, 
Uyond  the  face  as  opened  at  the  time  of  the  lease,  and  from 
depositing  the  stripping  of  the  quarry  over  the  northwesterly 
tace,  or  within,  on  the  interior  or  bottom  of  the  quarry,  or 
on  the  farm  of  the  comjJainant,  northwest  of  the  quarry. 

The  complainant  had  demised  this  quarry  to  the  defend- 
ants for  three  years  from  January  1st,  1868,  l)y  a  lease, 
under  seal,  at  the  rent  of  $11,000  for  the  term,  with  a  right 
of  renewal  for  two  years  at  a  stipulated  rent.  The  lease 
provided  that  the  lessees  should  have  the  right  to  use  thirty 
men  in  taking  out  stone,  but  no  more,  except  at  a  stipulated 
increase  of  rent  for  each  additional  man. 

It  contained  also  these  stipulations :  "  That  said  quarry 
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shall  be  worked  as  the  face  is  now  opened,  following  the  gooil 
merchantable  stone  as  deep  as  such  stone  shall  run  and  in 
good  quaiTving  shape,  and  so  tar  as  the  water  will  drain  with 
the  pipes  laid  therein." 

"That  the  stripping  shall  be  deposited,  the  first  year  of 
the  term,  south  of  the  feeder,  along  the  ])ank  of  the  same, 
on  land  of  said  Keeler,  or  in  any  other  i)lace  designated  by 
said  Keeler  opposit<^  said  quarry,  not  exceeding  that  distance ; 
and  after  the  first  year  the  stripping  shall  be  deposited  within 
the  quarry  w^herever  it  can  be  done  without  obstructing  the 
future  w^orking  of  the  same  or  covering  the  face  thereof,  and 
if  this  cannot  be  done,  it  shall  be  deposited  as  al>ove  stipu- 
lated for  the  first  year  of  the  term." 

The  bill  alleges  that  the  defendants  were  not  working  the 
quarry  as  the  face  was  opened  at  the  time  of  making  the 
lease,  and  failed  to  follow  up  the  good  merchantable  stone  as 
deep  as  they  run  in  goml  quarrying  shai)e,  and  as  far  as  the 
water  will  drain,  and  that  they  were  strij)i)ing  and  working 
lar  to  the  south  of  the  fiice  as  oj)ened  at  the  making  of  the 
lease.  No  other  specification  is  given  of  the  manner  in 
which  this  stipulation  is  violated. 

The  answer  fully  denies  this  charge,  positively  and  clearly, 
in  as  definite  and  j)articular  terms  as  it  was  made,  first 
negatively,  and  then  by  affirming  that  the  quarry  had  bt»en 
worked  in  the  precise  maimer  provided  in  the  lease,  with  the 
exception  of  six  stones  on  tlie  bottom  which  had  not  yet  been 
removed,  but  which  the  defendants  intend  to  remove. 

What  the  comj)lainant  intcMided  to  charge  as  the  violation 
of  this  specification,  camiot  l>e  ascertained  from  the  pleadings. 
But  from  an  expression  in  one  of  the  affidavits  annext^i  to 
the  bill,  and  from  the  poiition  taken  by  counsel  in  the  argu- 
ment, I  infer  that  the  comj)laint  is  that  the  quarry  was  not 
worked,  and  stone  t<iken  out  to  an  equal  extent  from  the  face 
on  every  side.  The  quarry,  at  th(»  dat(^  of  the  lease,  had 
been  opened  and  worked  in  a  horse  shoe  shape,  and  its  faces 
were  on  the  northwest,  north,  and  east,  and  southeast  sides. 
The  charge  which  I  infer  is,  that  it  was  worked  mainly  and 
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to  tlie  greatest  extent  on  the  .southeast  side,  and  not  so  much, 

if  a.t  all,  on  the  northwest.     In  the  first  place,  the  answer 

fiillv  and  without  evasion  denies  the  breach  of  agreement  as 

pai-ticularly  as  it  is  alleged  in  the  bill.     And  in  the  second 

I>Ia.oe,  had  the  bill  charged  that  the  quarry  w^as  worked  on  one 

•'*i<-lo  more  than  the  other,  and  the  fact  been  admitted  by  the 

answer,  the  agreement  <loes  not  appear  to  me  to  prohibit  it. 

It  only  compels  the  defendants  to  work  as  the  face  wa^  then 

*^l>oiied,  but  does  not  oblige  them  to  work  every  part  of  the 

fuoo  to  the  same  extent.     If  they  should  take  out  fifty  feet 

ti"om  one  part  of  the  face,  and  only  ten  feet  from  another,  it 

^••^    i\o  breach  of  this  agreement,  provided  they  took  out  all 

^1^<3    merchantiible  stone  to  the  depth  indicated,  and  left  the 

iiioo  in  good  quarrying  shape,  which  I  must  take  to  mean 

^vit  li  a  fair  even  surface,  and  not  with  jagged  recesses.     This 

*•**  Hot  oj^ening  a  new  fjice  to  the  quarry,  but  simply  working 

^t    trom  its  old  face  as  required  by  the  lease.     The  face  left 

'^^tor  taking  out  stone  to  the  ext43nt  of  fifty  feet,  would  not  bo 

^^^  tlie  same  place  or  constituted  by  the  same  stone  as  the  old 

'  »iio,  but  it  is  the  same  face  in  the  sense  in  which  that  term 

*^  U.sed  in  this  lease.     And  the  defendants  have  the  right  to 

^'•>inove  the  earth  above  the  stone  on  the  southeast  side  of 

^^^^"  quarry,  called  in  this  lea,se  the  strippings,  in  order  to  get 

*^^it  the  stone  extending  from  that  face  to  the  southeast.     So 

^•^^'  as  the  injunction  restrains  the  opening  a  new  face  to  the 

*lUj\rry,  it  must  be  dissolved,  not  beaiuse  the  defendants  have 

'^  ^"ight  to  open  a  new  face,  but  because  what  they  have  done 

'^^^d  propose  doing,  is  not  opening  a  new  face. 

The  injunction  also  restrains  them  from  depositing  the 

^^I'ippings  on  the  interior  or  bottom  of  the  quarry.     The 

bill  alleges  that  the  defendants  have  deposited  strij^pings 

^i^^ide  of  the  quarry  to  the  height  of  thirty  feet,  and  have 

hereby  covered  |ood  merchantable  stone  to  the  dej>th  of 

torn-  or  five  feet,  and  have  obstructed  the  ingress  to  and 

♦'i;ress  from  the  quarry,  and  have  covered  the  face  of  the 

'^uarry  in  some  places,  and  have  thus  injured  the  future 

^''orking  of  the  (piarry.     The  answer  admits  the  <leposit  of 
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stri|)pingrt  on  tlie  Ijottom  of  the  quarry,  but  denies  that  there 
i.s  anv  merchantable  stone  covered  bv  it,  or  that  the  access 
to  the  quarry  is  at  all  injure<i  by  it,  and  alleges  that  the 
roads  existing. at  th(»  time  of  the  lease  are  now  open  to  a 
greater  extent  than  they  then  were ;  and  it  denies  that  the 
face  of  the  quarry  is  any  where  covered  by  strippings, 
except  at  the  northwest  side  where  some  strippings  depasite<l 
on  the  adjoining  land  of  the  complainant,  liy  his  consent, 
slid  down  in  the  quarry  and  covered  part  of  its  fac^e.  And 
the  defendants  aver  that  they  do  not  intend  to  deposit  any 
more  strippings  on  that  part  of  the  complainant's  farm. 

The  face  of  the  quarry  in  this  lease  clearly  means  the 
per|)endicular  sides  as  opened,  and  not  the  bottom  of  the 
ijuarry,  a  term  ased  in  contradistinction  to  the  face,  and  in  a 
different  sense.  The  dejxxsit  was  required  to  be  made  on 
the  ])ottom,  unless  it  could  not  be  niiide  without  obstructing 
the  working  of  the  quarry  or  covering  the  fiice.  If  there 
were  good  merchantable  stone  in  the  bottom  which  c^ould  be 
quarried  to  advantiige,  they  ought  not  to  be  (covered  up. 
But  the  answer  responsively  denie.s  that  there  are  any ;  it 
responsively  denies  that  the  access  to  the  ([uarry  is  obstructe*! 
by  the  deposit.  This  answer  is  not  new  matter.  But  tlu^  de- 
position read  to  contradict  it,  if  it  could  be  admitt-txl,  only 
says  that  the  deposit  impedes  the  ingress  and  egress,  not 
that  it  obstntcts  it ;  any  deposit  wxKild  |)revt»nt  passing  over 
the  spot  where  it  was  ma^le,  but  if  sufficient  room  was  pro- 
vided to  pass  in  and  out  of  the  quarry,  the  access  is  not 
obstructed;  which  word  does  not  include  ''made  a  little  more 
inconvenient."  The  answer  responsively  denies  anything 
that  would  be  a  breach  of  the  agreement  as  to  these  depasits. 

The  strippings  which  were  deposited  on  the  northwest 
side  of  the  quarry  over  its  face,  wh(*ther  by  accidentally 
sliding  down,  or  by  being  intentionally  dtimped  there,  were 
put  there  in  breach  of  the  agreement,  and  to  that  extent 
the  injunction  must  be  retained. 

As  to  the  depasit  on  the  complainant's  farm,  adjoining  the 
quariy  on  the  northwest  side,  the  answer  stat^^s  that  this 


FEBRUARY  TERM,  1870.  31 

_  -        ,  ,  -   -    ^ 

Shotwell's  Administratrix  v.  Struble. 

was  done  with  the  permission  of  the  complainant;  this, 
though  new  matter,  is  not  denied  by  the  complainant  in  his 
siil)sequent  deposition.  He  only  says  that  during  the  first 
year  he  gave  such  license,  and  did  not  afterwards  give  any 
license.  He  does  not  say  that  he  revoked  the  license,  or 
that  he  limited  it  when  he  gave  it  to  the  first  year,  but  only 
that  it  was  given  some  time  in  the  first  year.  Such  license 
would  be  deemed  a  continuing  license  until  revoked,  and  as 
it  no  where  appears  that  the  defendants  intended  or  threat- 
ened to  continue  depositing  after  the  license  is  revoked,  and 
as  they  deny  that  they  intend  to  continue  it,  this  appears  no 
proper  ground  for  injunction. 

The  injunction  must  be  dissolved,  except  so  much  as  pro- 
hibits the  depositing  of  strippings  on  or  over  the  northwest 
faci^  of  the  quarry. 

The  costs  must  abide  the  event  of  the  suit. 


Shotwell's  Administratrix  vs.  Struble  and  Wife. 

1.  Bill  for  injunction  to  restrain  proceedings  at  law  upon  a  note  and 
H*ale<l  bill,  alleged  to  have  been  given  when  the  maker  was  incompetent, 
and  also  through  undue  influence,  and  also  alleging  that  there  was  a  pre- 
tended consideration  of  the  conveyance  or  release  of  some  lands,  and  asking  a 
discovm*  of  the  consideration,  and  of  the  value  thereof.  Defendants  answer 
that  the  consideration  of  the  note  was  the  release  of  their  interest  in  some 
lands,  but  decline  to  state  the  value  of  the  lands,  on  the  ground  that  the 
Mease  of  the  lands,  and  not  their  value,  was  the  consideration ;  and  as  to 
the  bill,  that,  being  under  seal,  it  needs  no  consideration.  Motion  to  dis- 
solve denied.     Defendants  must  answer  fuUv  as  to  the  value  of  the  lands. 

2.  The  complainant  is  entitled  to  a  discovery  of  the  consideration  of  the 
sealed  bill,  not  on  the  ground  that  it  would  be  void  without  consideration, 
l»ut  on  the  ground  that  the  want  of  consideration,  together  with  the  imbe- 
<  ilitv  of  the  testator  and  some  undue  influence  used  bv  the  defendant  in 
I-rocuring  it*  execution,  might  at  law  render  the  bill  invalid,  when  the  same 
imbecility  or  influence  would  not  affect  its  validity,  if  given  for  a  plain  and 
:u'knowledged  debt,  justly  due  from  the  intestate. 

.3.  If  the  sealed  bill  was  obtained  legally  and  without  fraud,  though 
without  consideration,  the  defendants  will  be  entitled  to  recover  upon  it 
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Iiut  in  siii-h  <'as<*  it  was  an  advancement  bv  the  intestate,  and  must  be 
l)ronglit  into  hotch-pot  before  distribution  of  the  personal  estate,  and  the 
consideration  miL»»t  be  disclose<l. 


The  defeiulaiits  moved  for  a  dissolution  of  the  injunction 
heretofore  granted  in  this  case.  The  motion  was  founded 
upon  the  hill,  and  answer  of  the  defendants. 

Mi\  MeCartcr,  in  sui){)ort  of  the  motion. 

Mr.  Kay  and  Mi\  E.  Hamilton.^  contra. 

Thp:  Chancell<^r. 

This  suit  is  for  disi^overy  and  injun(!tion.  The  complain- 
ant is  the  widow  and  administratrix  of  James  Shotwell, 
deceased.  Tlu»  defendant,  Harmah  Struble,  is  a  daughter  of 
James  Shotwell.  Shotwell  had  an  attack  of  paralysis  on  the 
2J:th  of  March,  186G,  and  another  in  July,  1867 ;  from  the 
hist  he  never  recovered,  and  short Iv  after  died.  On  the  31st 
of  March,  18()(),  he  gave  to  Hannah  Struble  his  note  for 
$3000,  })ayal)Ie,  with  interest,  in  five  years,  to  her  or  bearer; 
and  on  the  28th  of  April,  1866,  he  gave  to  her  a  sealed  bill 
for  l^3<XX),  payable  to  her  or  bearer  one  day  after  date. 
This  note  and  l)ill  were  after  his  death  presented  ]>y  Hannah 
to  the  complainant  for  payment,  and  on  refusal,  suits  were 
brought  u})on  ])oth,  at  law. 

The  complainant  alleges  that  this  note  and  this  bill  were 
procured  by  the  defendant  from  the  intestate  when  his  intel- 
h^ct  Wcis  imj)aired  by  the  i^aralysis,  and  he  was  not  capable 
to  transact  any  business ;  that  they  were  procured  by  undue 
influence,  and  were  without  consideration.  She  prays  that 
the  i^'oceedings  at  law  may  be  enjoined.  The  ])ill  prays  a 
discoverv  of  th<^  manner  in  whi(.-h  this  note  and  bill  were 
procured  from  the  testutor,  and  of  the  consideration  of  each, 
and  after  stating  a  i)retence  that  the  note  was  given  for  the 
conveyance  or  relea.se  of  certain  j)roperty,  it  prays  a  dis- 
covery of  what  the  consi<leration  (*onsist<^d,  and  its  amount 
and  value. 
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The  defendants  answer  fully  as  to  the  time  and  manner  of 
giving  the  note  and  bill,  as  to  the  capacity  of  the  testator,  the 
undue  influence,  and  some  other  circumstances  inquired  into. 
As  to  the  consideration  of  the  note,  the  answer  states  that 
certain  lands  had  descended  to  the  defendant,  Hannah,  from 
her  deceased  mother,  and  that  the  intestate,  being  only 
tenant  by  the  curtesy,  had  conveyed  these  in  fee  with  full 
covenants  of  warranty ;  that  the  intestate  proposed  to  her  if 
she  would  release  her  estate  to  his  grantee  he  would  give 
her  his  note  for  $3000 ;  thereupon  the  defendants  released 
these  lands  as  requested,  and  the  intestate  gave  her  this  note. 
That  the  interest  pf.  the  defendant,  Hannah,  in  the  lands 
which  were  released  was  not  susceptible  of  valuation  in 
money,  except  by  estimation;  and  that  the  same  was  esti- 
mated at  the  time,  for  the  purpose  of  affixing  revenue  stamps 
to  the  release,  at  $400.  And  the  answer  insists  that  the 
consideration  of  the  note  was  not  onlv  the  value,  cither  real 
or  estimated,  of  the  interest  of  the  said  Hannah  in  the  lands, 
V»ut  also  the  execution  and  delivery  of  the  release.  The 
answer  discloses  no  further,  the  nature  or  value  of  the  consid- 
eration. It  refuses  to  disclose  the  consideration  of  the  sealed 
bill,  on  the  ground  that  being  under  seal  it  imports  a  consid- 
eration, and  cannot  be  impeached  cither  at  law  or  in  equity 
for  want  of  a  consideration,  and  therefore  the  defendants  are 
not  lx)und  to  disclose  it. 

The  defendants  ask  that  the  injunction  should  be  dissolved 

on  the  ground  that  they  have  fully  answered  the  equity  of 

the  bill.     As  to  the  note,  the  bill  alleges  that  there  was  no 

consideration,  and  that  there  was  a  pretended  consideration 

of  the  conveyance  or  release  of  some  lands,  and  expressly 

asks  for  a  discoverv  of  the  consideration,  and  of  the  valuo  of 

the  consideration.     The  defendants  answer  that  the  con.-^id- 

(^ration  was  the  release  of  their  interest  in  some  lands,  but 

decline  to  state  the  value  of  these  lands,  on  the  ground  that 

the  release  of  the  lands,  and  not  the  value  of  the  lands  was 

the  consideration.     The  ruling  of  the  Supreme  Court  in  the 

case  of  Beninger  y.  Corwin,  4  Zab.  257,  is  relied  on  to  sup- 
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port  this  distinction.  But  the  circumstances  of  that  case  are 
altogether  different  from  tho  present ;  there  the  note  was 
given  on  an  exchange  of  horses,  for  the  difference  in  the 
value  agreed  upon  by  the  parties.  The  court,  on  the  trial, 
had  instructed  the  jury  that  if  there  \va.^  no  difference  in  the 
value,  the  note  was  without  consideration  and  void.  In 
reviewing  the  case,  the  Supreme  Court  held  that  in  that  case, 
like  in  c<ise  of  a  sale  for  a  stipulated  price  where  there  was. 
no  fraud,  the  j)urchaser  was  bound  to  i>ay  the  price  agreed 
upon,  and  not  the  vakie  of  the  article  purchased,  and  that 
a  note  given  for  such  stij)ulated  j)rice  could  not  l)e  impeached 
for  want  of  consideration. 

In  this  case,  if  the  value  of  the  land  had  been  $3000,  or 
if  in  a  bargain  for  the  release  of  the  land,  the  intestate  had 
agreed  to  give  her  $30(X),  as  an  estimate  of  its  value  or  the 
value  of  the  release  to  him,  it  might  have  been  a  valid  con- 
sideration for  a  note  for  that  amount.  But  an  offer  bv  a 
father  to  give  his  daughter  a  note  for  {J^SOCMj,  if  .she  will 
release  lands  worth  §400,  cannot  be  taken  ixh  a  bargain  to 
give  that  amount  for  the  lands,  but  the  natural  and  legal 
construction  of  such  offer  is,  that  the  note,  beyond  the  value 
of  the  lands,  is  intended  as  a  gift  or  advancement,  and  under 
the  circumstances  of  this  case  as  detailed  in  the  answer,  I 
<*an  have  no  doubt  that  such  was  the  intention  of  the  father, 
and  the  understanding  of  the  daughter. 

An  offer  to  give  a  note  for  $3(XXI,  for  the  surrender  of  a 
bond  or  mortgage  for  $500,  can  only  be  construed  as  a  gift 
or  gratuity  of  §2500.  And  a  release  of  lands  worth  $4(H), 
would  make  such  note  a  gift,  or  without  consideration  as  to 
$2600,  on  the  same  principle;  and  the  complainant  wa« 
entitled  to  a  discoverv  of  the  value  of  the  land.  And  even 
if  this  cause  should  be  jxTmitted  to  be  tried  at  law,  the 
injunction  could  not  be  dissolved  until  the  defendants  had 
fully  answered  ;is  to  the  value,  which  surely  Ci\n  be  done 
approximately,  if  not  with  precision.  This  is  a  material 
part  of  the  discovery  sought,  and  the  injunction  must  be 
reUiined  until  it  is  made.    Besides,  according  to  the  decision 
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in  Metiers  Administrators  v.  Metier y  3  C,  E,  Green  270, 
affirmed  hy  the  Court  of  Appeals,  4  C.  E.  Green  457,  tliin 
court,  on  a  bill  filed  to  set  aside  a  negotiable  note  void  for 
vrant  of  consideration,  will  retain  the  bill  after  answer, 
although  the  defence  could  be  made  at  law.  And  if  in  this 
case,  as  bv  inference  mav  be  fairlv  taken  from  the  answer, 
the  property  -released  was  worth  $400  only,  the  note  may  be 
^ood  iis  to  that  amount,  and  invalid  a«  to  the  residue ;  and  it 
vrould  be  more  properly  a  subject  of  equity  jurisdiction,  as 
it  can  he  declared  void  upon  payment  of  that  amount. 

As  to  the  sealed  bill,  the  complainant  has  the  right  to  have 

a  discovery  of  the  consideration,  not  on  the  ground  that  it 

would  be  void  without  consideration — a  sealed  bill  is  valid 

both  at  law  and  equity,  without  any  consideration — but  on 

the  ground  that  the  want  of  consideration,  together  with  the 

imbecilitv  of  the  intestate,  and  some  undue  influence  used  bv 

the  defendant  in   procuring   its   execution,   might   at   law 

render  the  bill  invalid,  when  the  same  degree  of  mental 

imbeeilitv  or  exercise  of  influence  would  not  affect  its  validitv 

if  given  for  a  plain  and  actknowledged  debt  justly  due  from 

the  intestate.     That  the  answer  denies  the  imbecilitv  and 

the  influence,  though  sufficient  so  far  as  they  are  concerned 

to  dissolve  the  injunction,  will  not  prevent  the  complainant 

frorn  setting  them  up  in  the  suit  at  law,  nor  will  this  court 

infer  from  such  denial  that  the  complainant  cannot  success- 

Mly  sustain  them  in  any  degree.     That  denial  is  only  of 

avail  to  dissolve  the  injunction  so  far  as  these  matters  are 

concerned,  but  does  not  take  the  defendants  out  of  the  rule 

requiring  a  full  answer  to  every  material  equity  of  the  bill 

hefore  the  injunction  will   be  dissolved.     Besides,  it   may 

appear  if  the  true  consideration  of  this  sealed  bill  w\%s  dis- 

^-Icsid,  that  it  was  given  in  lieu  of,  and  as  a  substitute  for, 

the  note  of  $3000,  given  to  the  defendant  four  wrecks  before, 

which  the  intestate  might  have  supposed  to  be  invalid  in 

whole  or  in  part.  7 

In  the  Bituation  of  this  complainant,  who  finds  that  three 
filled  bills  given  by  her  husband  to  the  children  of  his  first 
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wifo,  secretly  and  without  her  knowledge,  with  the  promi.s- 
sorv  notes  of  which  she  had  knowledue,  will  take  from  her 
and  his  children  by  her,  one-half  of  his  personal  estate,  she 
is  entitled  to  a  full  disclosure  of  the  consideration  of  thes(» 
promissory  not<*s,  Ix.'fore  she  pays  them  or  allows  judgment 
at  law  to  be  obtained  against  her.  The  consideration  may 
lie  usurious,  or  in  other  resi>ects  illegal,  and  she  is  entitled 
to  know  it,  that  she  may  plead  and  set  up  such  illegality.  If 
this  sealed  bill  was  obtained  legally  an<l  without  fraud, 
although  without  consideration,  the  defendants  will  be  en- 
titled to  recover  upon  it,  ])ut  in  such  case  it  would  be  an 
a  Ivancement  by  ih(»  intestate,  whi(*h  the  complainant  must 
bring  into  the  hotch-])ot  lu'fore  distributing  the  personal 
estate. 

Besides,  this  is  one  of  those  cases  in  which  the  discretion 
of  the  court  should  ho  exercised  in  retaining  the  injunction 
until  the  final  hc^aring  of  the  cause.  If  these  moneys  should 
be  recovered  by,  and  j)aid  to  the  detendant,  the  complainant 
could  have  no  redress,  although  it  should  clearly  appear  on 
the  final  hearing  of  the  caust\  that  the  note  and  bill  were 
illeccal  and  void,  while  the*  iniun'  to  the  defendants  bv  the 
d.^lay  of  the  payment  of  money  bearing  interest  cannot  l>e 
very  ijjreat. 

The  motion  lo  dissolve*  must  be  denied  with  costs. 


Dkrbv  r.v.  I)i:iun'. 

1.  A  party  who  lias  nogatively  vi(>ljitc<i  the  marriage  contract  in  '\t»  two 
most  vital  points,  to  lov(t  and  to  cherish,  and  lias  only  performed  it  in  the 
last  aiid  least,  to  support,  comes  into  a  court  of  equity  with  an  ill  grace  to 
«'<)mplain  of  a  positive  breach  hy  the  party  whom  he  first  injures!. 

2.  A  witnesj*  should  not  he  allowe<l  to  have  his  direct  testimony  read  to 

V 

him  before  cross-examination.     Such  irregularity  is  not  sufficient  to  suppress 
the  testimony,  hut  must  almost  destroy  the  cre<lihility  of  the  witness. 

3.  A  written  confession  of  adultery,  formally  sworn  to  before  an  author- 
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ized  officer,  will  liave  no  weight  as  evidence  when  made  under  circumstances 
which  compel  the  belief  that  it  was  not  fairly  obtained  or  understandingly 
made. 

4.  The  testimony  of  a  single  witness  may  be  sufficient  proof  of  adultery 
to  sustain  a  decree  of  divorce,  though  denied  by  the  defendant  ui)on  oath. 
But  such  eflfect  must  depend  upon  the  probabilitj'  of  the  story,  the  character 
of  the  witness,  and  consistencj'  of  his  evidence,  and  perhaps  somewhat  on 
the  character  of  the  defendant. 


Tlii.s  cause  was  argued  on  the  final  hearing  ui)on  hill, 
answer,  rephcation,  and  proofs. 

Mt\  A,  S.  Jackson  and  3fr.  C.  Parker^  for  comj)lainant. 

Mr.  W.  B.  Williams  and  Mr.  Dixon,  for  defendant. 

The  Chancellor. 

The  eoraphiinant  jisks  for  a  divorce  from  the  defendant  on 
the  ground  of  adultery  committed  by  her.  The  hill  charges 
two  acts  of  adulterv,  both  with  William  D.  Palmer ;  the  first 
on  the  steamboat  Dean  Richmond,  on  the  Hudson  river,  on 
the  22d  of  August,  1866 ;  the  second  at  the  house  No.  53 
Houston  street,  in  the  citv  of  New  York,  on  the  27th  dav  of 
October,  in  the  same  vear. 

The  answer  denies  these  charges,  and  denies  that  she  ever 
committed  adulterv  with  anv  one.  And  it  further  charyjes 
that  the  complainant  has  at  divers  times  since  his  marriage 
with  her,  committed  adultery  with  Margaret  Burst  and  with 
Margaret  Morrow,  otherwise  called  Margaret  Marshall,  and 
with  other  women  whose  names  were  unknown  to  the 
defendant. 

The  parties  were  married  at  Jersey  City,  Novemi)er  14th, 
1854,  and  have  since  re^sided  in  this  state.  They  have  had 
three  children,  one  of  whom,  a  son,  born  about  1861,  is  still 
living ;  the  two  others  have  died ;  since  June,  1865,  the 
])arties  have  not  resided  together  in  the  same  house.  The 
complainant,  who  is  one  of  a  firm  of  large  hmiber  dealers  in 
Jersey  City,  has  resided  at  the  principal  hotej  in  that  city, 
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in  which  he  ha.^  haJ  ajmrininit?.  The  •lofendant,  with  her 
son,  haj«  reside*!  with  her  mother,  at  the  town  of  Bergen, 
about  two  miles  t'r«  »m  this  hotel.  The  c«:»mplainant  5up[»orteil 
the  dt*fendant  and  his  s^im.  an^l  the  j»artie?  were  apj^arently 
on  amieahle  terms,  visitimr  each  other,  and  jiart  of  the  time 
he  e-alled  almost  «lailv  to  s^v  the  defendant.  He  never 
remaine<l  all  niirht,  an^l  onlv  outv  sim.v  June.  1865,  had 
marital  intereoursi-  with  his  wife :  this  was  in  June  1866,  on 
a  visit  to  lier  at  her  nx>m  in  her  mother *s  liou.se. 

In  the  year  1862  they  wen-  livinir  ajuirt :  he  Wiis  for  some 
months  lx»anlincr  with  James  H.  Bui*st.  in  JeriM?v  Citv,  in  a 
house  which  iK^Iongt^i  to,  or  ha«l  l>t^Mi  hire«i  by  the  com- 
plainant, and  the  use  of  which  was  given  to  Burst  in  part 
«.*om|M'nsation  for  iHjanl.     The  defentlant  did  not  board  with 
him.  exct^pt  for  al^out  three  wtx^ks  of  the  time.     The  sister 
of  the  tM.»mj»lainant.  a  young  woman  of  twenty-six,  who  was 
in  delic^ite  health.  Ijoarded  with  him.     Martha  Bui*st.  the 
sister  of  Jamt\^  H.  Bui'st,  a  vouui:  woman  of  nineteen,  was 
one  of  the  family.     The  complainant  was  very  attentive  to 
Martha  Burst :  was  much  with  her :  he  often  walketl  out 
with  ht'r,  and  escorted  her  to  {>laces  of  j»ublic  amusement  to 
which  he  invited  her.     He  made  her  presents,  one  of  which 
was  two  dresses.  She  met  him  in  New  York,  as  if  by  appoint- 
ment.    Ht»r  brother,  who  denies  Ivlief  of  anything  criminal 
in  this  intercourse,  thought  that  it  was  indis(Tet^t  in  her, 
and  might  cause  sr<uidal,  an«l   interfered  with  l)Oth,  sepa- 
ratelv,  and  endeavored  to  restrain  it.     Both  resenteii  his 
interference,  and  the  rt^ult  was  that  Bui*st  antl  his  familv 

• 

left  the  complainant's  hou.^e.  The  complainant  was  for 
several  yeai*s  in  the  habit  of  meeting  Martha  Burst,  and 
several  other  girls,  who.  like  her,  maintaintnl  themselves  by 
sewing,  embroidery,  or  like  ix-cupations.  at  the  nxnns  of  the 
Fidelity  Division  of  th(»  Sons  of  TemiHMwnce,  and  at  their 
ex<*ursions ;  to  neither  of  these  his  wife  was  admilte<l,  she 
not  biding  a  meml>er  of  the  Division.  On  these  ocvasions  he 
would  devote  himself  for  a  season  to  one,  and  then  for 
another  i>eriod  to  another  of  the  girls  who  were  memWrs, 
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and  in  need  of  escort  and  attendance.     This  was  done  in 
>iuch  a  manner  <is  to  attract  tlie  observation  of  others. 

The  defendant,  at  her  marriage,  was  about  twenty-one 
years  of  age,  and  had  before  been  a  teacher  in  the  principal 
pubHc  school  in  Jersey  City.  A  large  number  of  witnesses 
who  had  known  her  for  vears,  both  before  and  since  her 
marriage,  testify  that  both  her  conduct  and  reputation  for 
modesty  and  chastity,  has  always  Vjeen  beyond  suspicion  and 
without  reproach,  before  these  charges  now  made  by  her 
husband.    Several  testifv  that  she  w^as  a  fond  and  submissive 

ft/ 

wife,  always  anxious  to  please  her  husband  and  sacrificing 
everything  to  his  wishes.  And  her  conduct  in  quietly  sub- 
mitting to  the  mode  of  life  to  which  he  subjected  her,  would 
j^eem  strongly  to  confirm  this  testimony. 

The  complainant,  for  more  than  a  year  before  the  injury 
of  which  he  complains,  had,  in  effect,  deserted  his  wife,  and 
neglected  or  omitted  the  main  duties  and  obligations  of  the 
contract  of  marriage,  of  the  breach  of  which  he  now  com- 
plains. He  indeed  supported  her  and  visited  her,  but  he 
s?»j)arated  himself  from  her  society  and  the  enjoyment  of  a 
<x)mmon  homo.  His  leisure  and  amusements  were  shared 
with  others,  and  he  denied  the  marital  rights  which,  by 
every  principle  of  law  or  duty,  he  was  bound  to  yield. 
Neither  his  means  or  his  business  prevented  him  from 
allowing  her  to  share  his  apartments  with  him  and  their 
only  child,  or  from  maintaining  a  common  home  at  the  place 
to  which  he  had  exiled  her.  There  is  no  reason  for  this  con- 
duet  shown,  audit  was  his  duty  in  presenting  himself  before 
the  court  for  relief,  to  have  shown,  if  practicable,  that  his 
conduct  in  this  respect  w^as  not  without  excuse.  His  gal- 
Ian  trv  and  attentions  to  a  few  of  the  female  members  of  the 
Fidelity  Division,  might  have  been  accounted  for  and  excuse^l 
hy  their  common  devotion  to  the  important  cause  of  temj)er- 
ance  reform,  if  it  had  not  been  accompanied  or  followed  by  a 
total  neglect  of  his  duties  to  his  wife.  The  neglect  of  a 
husband  to  perform  his  duties  to  his  wife,  although  it  may 
be  a  natural  and  the  real  cause  of  her  infidelitv,  will  not 
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ntitled  to  be  received  and  believed,  shows  a  state  of  facts 
^3ntirely  diflFerent,  and  such  as  can  leave  no  doubt  of  her 
^uilt.  The  great  question  is  as  to  the  weight  to  be  given  to 
"•his  evidence. 

Palmer  was  a  partner  or  clerk  in  a  firm  which  occupied 
"•he  second  floor  of  the  store  No.  53  Chambers  street,  New 
"York.     He,  with  his  wife,  had  boarded  with  a  Mrs.  Love- 
land,  at  No.  40  or  140  Barrow  street,  Jersey  City,  a  place 
l)etween  and  about  equi-distant  from  the  rooms  of  the  com- 
plainant and  Clifton  Place,  in  Bergen,  where  the  defendant 
lived.     The  defendant  had  visited  Mrs.  Palmer  in  Barrow 
5<treet;  this  is  shown  by  Horace  A.  Crandall,  a  nephew  of 
the  complainant,  and  the  book-keeper  of  his  firm,  called  by 
liim  a-s  a  witness.     Palmer  had  been  once  or   twice   that 
:summer  at  RhineclifF  Hotel.     At  one  of  these  visits  he  staid 
4\11  night,  and  about  seven  o'clock  tapped  at  the  door  of  the 
<lefendant*8  room  and  went  in,  in  presence  of  a  chamber- 
maid at  work  on  the  stairs,  but  under  circumstances  in 
which  no  crime  or  even  impropriety  can  be  inferred.  He  had 
.^ent  a  note  informing  the  defendant  of  this  intended  visit, 
which  wa.s  abstracted  from  her  trunk  by  Mrs.  Cr^indall,  at 
the  complainant's  request,  and  is  in  evidence.     I  see  nothing 
in  this  note  indicating  any  improi)riety,  except  by  putting 
upon  certain  expressions  a  fanciful  meaning,  which  there  is  no 
warrant  for  doing.     No  other,  not  the  slightest  impropriety 
of  conduct  of  the  defendant  with" Palmer  or  anv  one  else,  is 
shown  to  have  occurred  bv  anv  evidence  in  the  cause.     An 
en\'e\o\)e  not  used,  directed  in  his  own  hand  writing  to  Pal- 
mer, at  the  Delavan  House,  Albany,  was  found  in  her  trunkj 
and  taken  out  by  Mrs.  Crandall  with  the  letter.     But  thi.< 
can  as  well  be  accounted  for  bv  an  intention  to  communicatt; 
with  Palmer  when  there,  as  to  her  husband's  movements,  aj- 
to  communicate  with  regard  to  her  own  or  Palmer's  move- 
ments.    She  would  hardly  have   left   these   j)apers,  if  the 
instruments  of  her  own  crime,  in  an  oj)en  trunk,  subject  tc 
the  inspection  of  her  husband,  who  visited  the  Rhineclifl 
Hotel,  and  always  open  to  the  scrutiny  of  his  sister. 
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With  this  provioiLs  (;haracter  of  the  defendant,  this  history 
of  her  acquaintanc'e  with  Mr.  Pahner,  we  come  to  the  evi- 
dence of  the  adulterv  (;n  the  Dean  Richmond. 

The  te.stimonv  wliich  I  will  first  examine  is  that  of  Sarah 
L.  Penny,  at  th?  tim »  Sarah  L.  Morrow ;  sh3  has  sinc^ 
married ;  she  was  a  cousin  of  the  defendant.  She,  at  the 
request  of  the  defendant,  ahout  August  20th,  asked  defend- 
ant in  presence  of  Mrs.  Crandall,  to  Jiccompany  her  to  New 
York.  This  was  done  lest  Mrs.  Crandall  or  her  daughter 
should  offer  to  accompany  her,  and  so  frustrate  the  object  in 
view.  It  was  understood  between  the  witness  and  the 
defendant,  that  they  should  ^o  together  to  the  next  station 
south,  when  (kfendant  should  g(»t  out,  and  alone  take  the  up 
train  to  Albany  to  me(;t  somt^  one  on  board  the  night  boat, 
whose  name  she  did  not  t(dl.  She  savs  now,  it  was  to  meet 
h(»r  husband  unawares.  D(»f(»ndant  and  Sarah  met  the  next 
day  at  Desbrosses  Stn,*et  Ferry,  as  they  had  agreed,  and 
came  over  to  JcTsey  City,  fmind  the  complainant,  w^ho  got  a 
carriage  and  drove  them  to  her  mother's.  At  this  meeting, 
or  some  time  after,  Sarah  P(jnnv  savs  the  defendant  told  her 
that  the*  man  she  went  to  me(?t  wjis  Mr.  Palmer.  That  she 
was  afraid  Derbv  should  know  it.  She  said  there  was  no 
harm  in  it,  but  if  Derby  knew  it  he  would  want  a  divorce. 
That  Palmer  had  taken  the  state  room  in  Derbv's  name, 
and  remained  in  her  state  room  quite  late.  Derby  took  his 
wife  and  Sarah  PtMinv  back  to  Pvhinecliff  on  Saturdav,  the 
25th,  and  during  these  two  days  or  at  some  other  time,  the 
witness  is  not  able  to  recollect  which,  she  told  to  Derby,  who 
intjuired  jjarticularlv  when^  his  w^ife  had  been,  and  how  she 
came  down,  the  story  which  the  defendant  had  told  her,  and 
was  anxious  to  conceal  from  Derbv.  In  that  conversation 
with  Derl)V,  whi(?h  was  in  the  street  in  Jersev  Citv,  or 
shortly  aftc^rwards,  Ik^  gave  her  Jjlo  in  money.  She  afte^r- 
wards,  under  cross-examination,  says  that  the  conversation 
with  Mrs.  Derby,  (and  she  had  but  one)  was  on  the  24th,  at 
her  mother  s.  "  She  said,  she  met  a  gentleman  and  came 
down  with  him,  and  that  he  took  the  state-room  in  Mr. 
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Derby's  nam  3;  I  dont  exactly  remeinber  the  rest  of  the  con- 
versation/' yet  she  goes  on  to  say,  '*  she  said  she  did  not 
think  there  was  actual  harm  in  what  she  did,"  and  then  pro- 
ceeds as  if  she  did  recollect.     This  differs  entirely  from  the 
storv  in  the  direct  examination,  which  is  that  the  defendant 
had  told  her  the  name  of  the  person  she  was  going  to  meet. 
That  she  met  a  gentleman  who  took  her  to  supper,  and  got 
a  state-room  for  her,  is  entirely  a  different  story,  and  with  a 
different  effect  on  the  que.stion,  from  the  story  that  the  gentle- 
man she  went  to  meet  was  Palmer.     The  one  story  supports 
the  defendant  s  theory,  the  other  that  of  the  complainant. 
The  whole  effect  of  the  testimony  of  this  witness  depends 
upon  her  recollecting  the  words  used  l>y  the  defendant.     If 
.^he  afterwards,  from  talking  with  Derby  and  others,  drew  a 
conclusion  as  to  what  the  affair  was,  she  would  naturally 
construe  this  conversation  to  support  it,  and  in  fault  of  recol- 
lecting the  words,  would  and  might  honestly  use  such  as 
would  express  that  meaning.     I  cannot  believe  that  the  wit- 
ne^s  recollects  the  words  of  that  conversation  with  Mr.«. 
Derby  with  sufficient  accuracy  to  make  it  a  credible  con- 
fession of  guilt.     I  am  more  inclined  to  believe  the  state- 
ment, *'  I  don't  exactly  remember  the  rest  of  the  conversa- 
tion," than  anything  which  she  has  sworn  to.  The  testimony 
of  this  witness  is  open  to  further  observations  on  her  want 
of  recollection  and  of  accuracv,  and  the  historv  which  she 
K'ves  of  her  own  life.     But  the  reasons  which  I  have  men- 
tioned are  sufficient  to  prevent  any  determination  founded 
on  her  testimony. 

The  next  testimony  which  I  shall  consider  is  that  of  John 
B-  Sevar.  I  shall  not  comment  at  length  on  his  evidence ;  I 
^lo  not  think  it  possible  that  any  one  accustomed  to  deal 
^ith  evidence,  upon  reading  his  testimony,  can  place  any 
reliance  upon  it.  The  highly  improper  course  pursued  by 
4e  complainant,  and  permitted  by  the  examiner,  of  requiring 
tift  direct  testimony  to  be  read  to  him  before  the  commence- 
ment of  the  cross-examination,  shows  that  the  complainant 
placed  no  reliance  upon  his  statement  of  facts  from  his  recol- 
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Tlio  tt'.stiiJionv  of  this  witnens  is  entitled  to  considoratioii, 
though  a  .stranger,  iiV)out  whom  not  much,  if  anything,  i.s 
known;  nothing  is  shown  against  his  character;  his  manner 
^«'<'ms  that  of  a  person  desiring  to  tell  the  truth  ;   the  only 
'loubt  is  whether  the  accuracy  of  his  recollection  is  to  be 
ivlkil  on.     He  took  little  interest  in  the  event;  although 
thi'only  place  to  which  he  appears  to  have  resorted  in  Jersey 
City  was  Taylor's   Hotel,  where  Derby  lived,   he  (hd   not 
niontion  the  matter  to  him  until  some  eight  months  after- 
wards, when  he  heard  others  talking  of  it  abdut  the  hotel. 
J»  tM-rht  months  the  recollection  is  much  impaired,  and  the 
vuliu'  rif  luH  evidence  depends  upon  accuracy  of  recollection 
and   ihe  closeness   of  his  observation.     When   the   matter 
''♦vaino  serious  he  would  naturally   imagine  that  he   had 
r^Vfii  it  close  observation  at  the  time.     Now,  if  the  proof 
^^''^^  that  Palmer  had  gone  into  the  state-room  with  Mrs. 
-^'•I'l^v  and  staved  there  a  few  minutes  or  even  lialf  an  hour, 
^hi.s  alone,  in  the  absence  of  all  proof  of  any  previous  inter- 
''^JUrso  or  conduct  of  a  suspicious  nature,  would  not  raise  a 
VKilont  or  even  a  strong  presumption  of  guilt.     Continuing 
'^^1  night  wouhl  leave  no  doubt,  and  staying  for  an  hour  and 
'^  »ii\lf,  would  raise  a  strong  presumption.     Now,  whether  he 
^^*<^uKl  with  ci,»rtainty  have  noticed  his  coming  out  a  few 
iunmt(..«  after  entering,  is  a  question  upon  which  the  court 
*"ui  judge  as  well  as  the  witness.     He  says  he  thinks  he 
^'ould  have  noticed  it.     But  if  he  was  at  all  interested  in 
"i^  reading,  it  is  very  i)ossible  that  Palmer  might  have  gone 
*>ut,  and  that  in  the  bustle  of  the  large  number  of  passengers 
.-oing  in  and  out  of  these  rooms  at  this  hour  of  the  nii'ht,  he 
wight  not  have  noticed  it.     I  am  not  willing  to  a<lju<lge  the 
•lefendant  guilty  upon  this  evidence,  wdien  the  whole  value 
of  it  depends  upon  the  degree  of  attention  paid  by  Brown. 
It  i.**  strange  that  a  horse  dealer,  with  a  horse  l)elow'  upon 
the  boat,  would  sit  in  that  most  uninteresting  of  places,  the 
.•<«iloon  of  a  steamboat,  reading  Harper  from  half-i)ast  eight 
ur  half-j^ast  nine  to  eleven  o'clock  in  an  evening,  in  the  hot 
month  of  August,  and  not  stir  out  to  breathe  the  coed  air  or 
Vol.  VI.  D 
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hrtiun  oi'  ihein  . .^j  j^^,  ^^.^-.,jt  to  iii-iui^ 

uj.r.n  his  rec-oll.-  '  ;^^^.l  jj^j  .^fj.,,.  j^,.  ^awtli^ 

sworn  to  from  ;  ^;  jj^j^^  ^j^^,  j^j^.j..^  i^vsmc- 

ritMit   tof-upi-  /yj^.  knew,  1.0  a  hroihor,  o: 

iR-ss  mu**t  al'  *.-j,.  jjjj,  watclitulnt»ss   over; 

11ns  wit'  .^j  jjj^^  al'SfiKV  ot"  any  cvimliu'i 
once  or  t  ■                              -   ". 

■.Ml. 

^oxiHfij   -  ^'<:innuA  P.  Jones,    of  ( )nei'la,    Ni»\\ 

whetln'  --  ^^^^^.^  y^.\^Q  ^ya<  ^,ji  tljjj.  steam) M>at  with  : 

■''*"^^'  "    ^.^,„U'  either   of  tlie   parties.  «'Xe«^j't  tha 

^"^  ",,]i  a  fri«'n<l  in  Pahner's  slirw  stnri'.  at  o-*: 

^"'  *\    j„.  ha  J  sf**n    Pahner  selliiiix  itimmIs.   an« 

!  Ho  saw   Pahn«T  with  a  la«h"  who  nr«»ve' 

'  -L.t-liv,  at  the  supiier  tahle,  an*!   nntiiv.!  th»*m 

^  ",  k"^^^'  ^'^^^  '^'^*'  ^^"^'''  l^^l^'^^'^' "^  ^^''f^"-     '^'^^•'  ^^'"^ 
fv  o'ol«x'k,  the  time  of  hnnlint:  at  Xi-w  York,  h* 

■  ■     "^     iinr)t*r  saloon.  wh«'re  he  hatl  ln^«'n  f«»r  nui*  hour  o 

.11(1  a  half,  '*  read'nuf  and  taking  nnt«'s  Lr»Mierallv. 

^il  Palnn-r  eom«.'  out  i»f  a  state-roum.  an<l  in  a  fev 

■  ji *i  1^ 

.  .J  -ifter  lie  saw  the  ladv  e<»me  out.    Thi>  Taet,  whieh  i 
.■  liiiarv  oeeurr»*nei*  on  ilu'se  l"»ats,  I'nr  snm«'  ri\ison  unao 

,  •»  el "         • 

...fill  I'or.  striu-k  him  as  rfniarkal'l«\  Jmiu's  told  thi 
.  ,.v  t«>  a  tVii-nd  who  tuM  it  to  Watrr-,  and  Waters  sen 
leiios  t'»  <.'liftou  Plaet*,  with  a  h-tli-r  addit'<srd  to  ^[rs 
J)erl»y:  sh«'  eanie  to  tilt' d«Mii'.  and  he  riMoLrnise.]  hi'i*  to  In 
tlie  w«>man.  His  story  is  a  eoiiL;i'ri«*s  (»t'  im]»roiial»iliti''s  S' 
j.videntlv  LTOt  nj>  for  the  un-asinn,  thai  it  mt-rits  no  othe 
remark.  If  it  wrr<^  f'tln'rwisi*.  ili«Te  is  noihinir  in  it  to  eon 
tradi*'t  till-  «.'vidi*nee  of  Mrs.  JVrhy,  who  says  that  Palnit* 
4-am»'  int')  ln-r  room  in  th«'  m'»rninLr  lief«)rt*  A\^'  Wfiii  out.  aiii 
slaVfil  s<ime  minutes,  assistinic  h«'r  in  L^«'ltinLr  r«'adv  to  ^ro  i>ut 
.hmrs  «loi-s  not  prct^'iid  that  In*  watt-ln-d  tlii-  d«M.r  fnr  tiftoei 
minui'-s  iielnn;  anv  one  came  nut.  ami  that  in  thi-  l«uslh»  au' 
a«'tivitv  in  a  st«'amboat  sal'"»n.  at  th«'  hour  oi"  landimc.  no  on 

■  I 

fould  hav»'  ^nn«f  in  with'.»ut  his  n«»tieinir  it. 

But   ilu'rc  is  oth«*r  evi'lrn«-«'  to  sustain  this  ehari:*'.  of  , 
kind  entir«-lv<lilferent,aiid  not  liaMe  to  anv  ot"  th«?  ohieetion 


tT 
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"taken  to  these  four  witnesses.     It  is  the  written  confession  of 

the  defendant  herself,  not  only  signed  by  her,  but  sworn  to 

l)efore  a  ma.ster  of  this  court.     It  was  written  and  read  to 

lier  hy  her  husband,  and  again  read  by  the  master  l>efore 

i^he  signed  it.    And  he  testifies  that  he  cautioned  her  against 

.signing  or  swearing  to  it  if  the  contents  were  not  true.  This 

confession  does  not  admit  her*  guilt,  but  it  admits  that  she 

mot  Palmer  on  the  Dean  Kichmond  by  appointment;  that 

jPixlmer  took  a  state-room  in  the  name  of  Mr.  Derby,  and 

tlint  they  both  occupied  it  during  the  night.     These  facts 

^irt^  sufficient  to  sustain  the  charge  of  adultery.     While  it  is 

poi^sible  that  a  man  and  woman  of  their  ages  may  occupy 

th<3  same  room  tor  a  night  without  guilt,  yet  the  presumption 

i.s    s^trong  against  them,  and   in  this  court,  it  would,  unless 

ol*3iirly  explained,  be  always  sufficient  to  sustain  the  charge. 

It     18  not  usual  to  grant  a  divorce  on  a  charge  of  adultery 

^vxf^tained  bv  the  confession  of  the  defendant  alone.     Miller 

^*.     filler  J  1  Greens  Ch.  139.     But  in  this  case  it  is  shown 

"^H^.t  she  left  the  Khinecliff  House  under  a  false  pret<?nce  to 

^^•^oi(^  the  suspicion  and  interference  of  her  husband's  sister ; 

"^l^O-t  Palmer  had  twice  visited  her  there  and  had  opportunity 

^o  make  the  arrangement ;  that  he  '\vaited  on  her  on  the  boat, 

^ook  the  state-room  for  her,  and  was  in  it  the  next  moniing 

"^''ith  her  alone  before  her  leaving  it.     These  facts,  if  the  con- 

fesjiion  is  believed  to  have  been  fairlv  obtained  and  under- 

standingly  made,  are  sufficient  to  support  it,  so  that  this 

<^Urt  may  found  its  judgment  upon  it. 

Her  oath  annexed  to  this  confession  neither  adds  to,  nor 

detracts  from,  its  weight.     It  was  unwarranted!  and  perhaps 

iiidiscreet  for  the  counsel  of  the  complainant  to  administer 

^is  unofficial  oath.     But  it  wa.s  natural,  in  his  zeal  for  his 

<^Uent,  who  had  five  months  before  consulted  him  about  this 

latter,  that  he  should  endeavor  to  make  the  admission  as 

strong  as  possible.     The  defendant,  while  she  admits  her 

signature  to  the  confession  and  to  the  affidavit,  and  that  it 

^^  read  to  her,  states  in  her  testimony  that  it  was  made 

^der  these  circnmstances :  That  her  husband  on  that  day, 
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Fobruary  4th,  1867,  sent  for  her  to  liis  office,  showed  her  some 
New  York  bills  of  her  contracting  that  he  had  received, 
gave  her  money  to  pay  them,  and  asked  her  when  she  came 
back  to  meet  him  at  his  rooms  at  Tavlor's  Hotcd ;  that  she 
met  him  there,  when  having  locked  the  door,  he  read  to  her 
this  paper,  ja'epared  in  his  own  handwriting;  that  she  oi)- 
jected  to  the  parts  wliich  stated  that  she  met  Palmer  by 
agreement,  and  that  they  occupied  the  same  state-room,  and 
said  to  him,  ''  Oh  no,  Will,  that  is  not  so."  He  replied  that 
that  was  no  matter,  that  Jackson  (his  counsel)  said  thai 
could  bo  without  anv  criminal  transaction ;  that  he  wanted 
her  to  sign  the  paper,  and  told  her  that  he  would  hire  a 
house  and  go  to  housekeeping  with  her ;  that  she  should 
retiiin  her  child,  and  that  if  she  would  sign,  he  would  drive 
her  home  himself,  an<l  that  would  stop  the  scandal  about  the 
museum ;  (n^'erring  to  an  occurrence  at  Barnum's  Museum 
a  few  months  ]  previous,  when  h(»  came  in  with  a  strange 
woman,  in  his  wife's  j)resence,  and  when  Ik^  found  his  wife 
was  there  the  woman  abruj>tly  left,  and  he  showed  strong 
symptoms  of  agitation  and  irritation).  That  she  was  agitate(l 
and  excited,  and  was  willing  to  do  anything  to  please  her 
husliand,  an<i  have  his  a])proval ;  that  her  husband  went 
for  Jackson,  and  locked  her  in  his  room  until  he  nHurned. 
She  a<lmits  that  Jackson  asked  her  if  she  signed  without 
fear  of  her  husband,  but  not  that  he  read  it  or  exj)lained 
the  contents.  The  defendant's  account  of  what  took  place 
after  Jackson  c^ime,  differs  in  som<^  material  respects  from  the 
account  given  by  him.  As  to  these,  preterence  must  cer- 
tainly l>e  given  to  th<.»  t<^stimony  of  Jackson,  who  is  known 
as  a  counsellor  of  this  court,  of  highly  respectable^  standing. 
Yet  some  allowances  must  W  made  for  him.  The  same  ardor 
that  when  D(Tby  nnpiested  him  to  take  the  acknowledg- 
iiKMit  of  !Mrs.  Derby  to  this  pa])er  impelled  him  to  substitute 
an  affidavit,  whi(4i  he  must  have  known  was  irregular  and 
unauthorized,  would  now,  in  relating  occurrences  of  two  years 
since,  insensibly  influence  his  memory  to  recollect  the  occur- 
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ence  in  the  light  most  favorable  to  his  client,  and  the  cause 
he  has  so  zealously  espoused. 

We  will  take  Jackson's  statement  as  literally  true,  that  as 
.soon  as  he  had  read  to  her  so  much  of  the  paper  as  made 
him  aware  of  its  nature,  he  ordered  Derby  out  of  the  room, 
and  read  tlie  whole  carefully  to  her,  cautioned  her  not  to 
sign  it,  if  the  facts  were  not  true,  and  that  he  chivalrously 
oftered  to  stand  between  her  and  her  husband's  wrath,  if  she 
did  not  sign  it;  and  then  examine  her  evidence.  What 
occurred  before  Jackson  came,  no  one  discloses  but  herself. 
Her  husband,  the  only  other  person  present,  in  this,  iis  in 
all  other  matters  in  this  cause,  is  not  oflfered  as  a  witness. 
If  what  she  states  is  true,  that  she  plainly  told  her  husband 
that  the  two  only  important  facts  in  this  paper  were  not  so, 
and  thfit  he  replied  they  were  of  no  consequence,  and  she 
then  signed  it  to  please  and  pacify  him,  the  confession  is  of 
little  or  no  value  in  this  cause.  She  is  a  competent  witness ; 
her  character  for  veracity  is  not  impeached,  nor  is  her  char- 
acter for  chastity,  except  by  the  two  charges  under  investi- 
gation; she  indeed  has  a  great  interest  in  this  cause,  and  in 
this  very  question.  But  it  is  in  such  cases  that  character  is 
of  value,  and  must  be  brought  into  account,  and  this  testi- 
mony by  her  must  be  taken  into  consideration,  unless  it  is 
improbable  of  itself,  or  overcome  by  other  proof.  Jackson's 
testimony  is  of  value  to  show  that  she  was  fully  cautioned 
not  to  sign,  if  the  facts  were  not  true.  Married  women,  we 
all  know  constantly  sign  deeds  against  their  judgment  and 
wishes,  only  to  gratify  the  requests  of  their  husbands,  and 
to  avoid  the  discomfort  and  annoyance  which  a  refusal  would 
cause,  and  solemnly  acknowledge  before  an  officer  on  a  j^ri- 
vate  examination,  that  it  is  done  of  their  own  free  will.  The 
.step  taken  by  Mrs.  Derby  was  only  one  degree  beyond  this, 
and  that  consisted  in  this,  that  she  did  not  only  part  v.'ith 
property,  but  acknowledge  facts  which  might  disgrace  and 
ruin  her  for  life.  But  if  she  did  this  under  the  assurance 
that  the  facts  admitted  did  not  compromise  her,  she  might 
have  done  so.     Yet  it  is  an  acknowledgment  that  few  women 
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in  their  senses  would  have  made  if  not  true.  And  in  order 
to  believe  it  in  her  ca»se,  it  is  necessary  to  be  first  convinced 
that  she  was,  bv  the  diflference  in  their  nature,  or  by  circum- 
stances,  under  the  control  of  her  husband.  From  the  facts 
in  the  case,  the  conclusion  is  unavoidable,  that  she  was  not 
a  resolute,  strong  minded  woman,  but  of  a  yielding,  unresist- 
ing nature.  She  never  else  could  have  borne  the  treatment 
to  which  for  years  she  has  been  subjected  by  her  husband. 

On  the  other  hand,  Derby  appexirs  to  be  a  man  of  decided 
will ;  strong,  resolute,  and  violent ;  and  knows  the  value  of 
energy  and  violent  attitude  in  overruling  more  timid  minds. 
His  resistance  to  the  remonstrances  of  James  H.  Burst,  and 
above  all  his  two  letters  to  him,  couched  in  the  strongest 
language,  and  filled  with  invective  and  outrageous  threats, 
show  this  character.  He  was  abusing  and  threatening  a 
man  who  had  been  doing  only  what  his  duty  clearly  required 
of  him,  trying  to  break  off  an  intimacy  between  Derby  and 
his  sister,  a  girl  of  nineteen,  which,  to  give  it  the  b^st  char- 
acter, w\'is  indiscreet,  dangerous,  and  calculated  to  destroy 
her  reputation,  and  w^iich  in  the  end  did  effectually  destroy 
it,  whatever  may  be  the  fact  with  regard  to  her  actual  guilt. 
His  violence  succeeded  in  driving  away  a  brother's  protec- 
tion, and  ensuring  a  continuation  of  the  intimacy.  Such  a 
will  and  temper  was  well  adapted  to  oj)erate  upon  the  yield- 
ing nature  of  his  wife,  and  to  compel  her  to  sul.)mit,  as  she 
had  always  done,  to  anything  he  might  dictat(\ 

Her  situation,  too,  with  regard  to  this  trip,  was  ciilculate<l 
to  constrain  her.  She  had  taken  a  lx)ld  step  for  a  timid 
woman ;  she  had  gone  to  Albany  to  watch  her  suspected  hus- 
band ;  she  had  left  his  sister's  house  under  false  and  feigned 
pret<?nces ;  she  had  met  Palmer,  who  had  waited  on  her, 
and  whom  she  had,  without  doubt,  taken  into  her  confidence 
.a^  to  her  object ;  he  had  been  in  her  room  alone  with  her. 
Her  confidant  had  betrayed  her,  and  liad  accepted  fifteen 
pieces  of  silver  from  Derby.  To  tell  him  the  truth  would 
rouse  him  ;  the  scene  at  the  museum  had  exasperated  him ; 
and  the  life  of  quiet  neglect  to  which  she  had  l>ecome  accus- 
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tx)med,  might  have  come  to  an  end.  His  promise  of  a  home 
AV'ith  him  and  her  child,  and  to  drive  her  home  himself,  and 
put  an  end  to  the  scandal,  which  at  least  he  performed,  were 
calculated  to  have  an  effect  upon  her.  The  only  way  to 
accomplish  this  end,  was  to  j^rform  the  condition,  and  reso- 
lutely to  sign  the  paper  in  disregard  of  Jackson's  kind 
^vice  and  admonitions,  and  of  her  own  knowledge  of  the 
ialsitv  of  the  facts.  I  can  readilv  conceive  that  this  view 
presented  itself,  and  it  will  reconcile  her  story  with  Jack- 
son's, except  in  the  details.  These  I  do  not  l>clieve  she  could 
recollect  with  accuracy,  even  if  Jackeon  can. 

The  manner  in  which  the  paper  was  presented,  and  the 
signature  obtained,  are  much  against  it.    It  was  prepared  in 
her  absence,  without  her  being  asked  or  consulted  about  it. 
She  was  summoned  in  his  room  to  execute  it- without  know- 
ing for  what  object  her  presence  was  required.     The  paper 
was  in  her  husband's  handwriting.     She  was  urged  by  him 
to  sign  it,  in  a  room  locked  up  with  him  alone ;  she  was 
without  friend  or  counsel.     Here  the  promises  and  induce- 
ments were  offered,  and  she  wfis  kept  locked  up  while  he 
went  for  his  counsel.     These  things  are  not  denied.     Con- 
fessions of  a  criminal  under  such  circumstances  are  never 
even  considered.     In  Miller  v.   Miller^  1  Greens  Ch.   139, 
this  court  disregarded  a  confession,  because  it  inferred  from 
the  general  conduct  of  the  husband  that  it  was  made  through 
fear. 

The  common  law  and  the  law  of  this  court,  make  great 
allowance,  and  justly,  for  the  influence  of  a  husband  over 
hifl  wife.  She  cannot  be  convicted  of  a  plain  hircency  com- 
mitted in  his  presence.  If  she  signs  and  swears  to  an  answer 
in  Chancery,  together  with  her  husVjand,  it  can  never  be 
used  B&  evidence  against  her,  whatever  may  be  its  effect  as 
a  pleading  in  the  suit.  And  this  is  so,  however  lawful  the 
oath  and  indifferent  the  master. 

This  is  not  authority  for  rejecting  this  confession  as  evi- 
dence, but  these  principles  must  be  kept  in  mind  in  deter- 
mining the  weight  to  be  given  to  it.     I  am  constrained  to 
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^rori'.-I'i'l-  tliat  this  {■•;if»^T  w.-t-^  obtaiiu><l  fr.">ni  the  «let>n<l«iiit 
;iri'^r  •nr«.'inL-tanoes  whioh  >hoaM  irive  it  no  \\viirlit  a.^ 
rvi'U>L'.>*  iu  thi.-*  4.^111'^:  aivi  it  tail- to  o^i^nviiKv  nu?  of  this 
;L«Iriirfrry. 

In  my  j'ld-rm-mt.  th^:^  a:lult^rv  on  the  IVan  Riohmon«l  i< 
ii'.it  -u&.-Lviitly  prov'"''I  10  I..-.*  rna«k'  the  L:r>un«l  or  a  •lrvr»^-*  tM 
•liv'">r<v. 

Th*"-  otL-r  .^{Mr^-iti«."ation  in  the  I  ►ill.  is  th»^  ohai"i:»*  of  a»liil- 
ter>-  'I'll  the  27th  of  <>;t«J''.-r.  I8«>^  with  Palmer,  at  No.  53 
Hoiist'-n -t!v.*t.  ill  tlu-'.-ityot  N«-w  Y''»rk.     The  \^v*>'(  of  this 
is  l.y  William  P.  Piv*ntiiv  :   h^*  'lej-.^-S'-s  that  on  that  •lay.  at 
th»-  ^.-.-mplaiiuint'-  iviju.-t.  Iv  fjll'jWr^l  the  «l»-'fen«lant   from 
J»^rs.'y  i?ity  t<>  N^.'W  Y<:'rk  :   that   sh-*  tirst   wvnt  to   Palmer'-^ 
>l'}V''.  -53   L'hamtH'i-  .^tr'.-it.  an- 1  in  tift^vu  minute's  i^ime  out 
with  Palmar  :  th.tt  th*-y  walk* 'I  v*  Br«xi«lway.  an^l  u[»  Br>atl- 
wav   to  White  >tr»-**t,  th^-n  Lr»^t   in  a   Bnxvlwav  omnil»us  an«l 
r'>U-  HI*  to  Bh-»'kfT  -tr-'^'t.  walk^^^l  'I'.'wn  Bltvk*-r  t«>  W.v><ter. 
•lown  W.x»str-r  to  H-Hist-iu.  an  1  ilnvn  Houston  t'»  X*^.  oo.  a 
iL«n«''ri'-'rL-  ii- »iise  of  :i>sii:!iat[«jn.  or  l►^»1l-h«Hls♦\  into  whi«*h  th»*v 
went,  an-l  r«.-main».-'l  fn*  an  h«v.ir  an«l  a  half.     IL'  f-^llowf  I 
thrni  th^^re  «'.u   fj^n   wh»'ii   tht-y  walk^^l.   an«l    v*Ar  *^n    ilw 
omnihu-  wlu^n  th»*y  rnle;  li**  st»>^l  on   th»*  oj.»(»*>-it*'  si»L»  »if 
the  stret>t  while  they  w.-ro  in  th»^  house,  an<l  leanii^l  fi*i>m  a 
ur^t:r"»  livini:  in  Hou-^ton  stre»*t,  an«l  fn.nn  a  i->liivman.  th«* 
•^lara^'trn*  of  the  hou<»^     Palm  'r  eaine  out  tiivt :  he  f'>llowe«l 
him  u(»  to  BnxKlway.  then  r»*turno»l  to  his  stativui.    In  alx^ut 
a  quarter  **i  an  ho>ur  Mrs.  E>erhy  came  out :  ho  follvHw^l  her 
h«»mr:  she  went  u{»  Broatlway,  stopj^^l  at  7'^  and  744,  t<x>k 
th^-  BUv'k»'r  stret-t  staire  t«»  the  Cortlan«lt  ^:^trtHU  FtTrv.  an<l 
.tms.<^.1  at  that  feriy:  it  was  a^K>ut  half-j»ast  one  when  she 
w»'nt  ow-r.  antl  aU^ut  half-j»ast  four  or  tive  o'dt.x^k  when  she 
r»-turne«l.    The  charain^^r  of  the  h«.Mise.  ">->  Houston  strtvt,  is 
sh'jwn  hy  a  witntr^s,  wlio  was  a  }H.^lieeman  in  that  ward  from 
18*>4  t"  18*>7.     It  was  a  ni:>torious  house  iov  piwtitiitiini  t»> 
whi'h  nivn  and  women  oiienlv  rt^sortetl  l»v  niirht  and  hv  dav 
for  that  puqtose.     It  ha«l  been  kept  for  yeai**  hy  a  violent 
i  u  tern  1 1*:^  rate  woman,  known  to  the  jH^liiV  as  Irish  Mag :  she 
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kept  no  girls,  but  let  a  room  and  bed,  for  about  a  dollar,  to 
anv  who  desired  to  use  them. 

These  facts  if  true  are  sufficient  to  establish  the  adultery ; 
going  to  a  house  of  that  character  with  Palmer,  remaining 
there  the  length  of  time  stated,  and  going  out  separately  in 
different  directions,  are  circumstances  that  must  compel  any 
court  to  infer  adultery,  unless  unmistakably  explained  by 
clear  and  credible  testimony.  The  witness  to  the  facts  is 
Prentice;  his  testimony  is  positively  denied  by  the  defendant, 
and  he  is  supported  by  no  one,  for  the  fact  proved  by  Cran- 
dall  that  on  that  day  he  saw  her  and  Palmer  come  out  of 
Pahner's  store  and  w\alk  to  Broadway,  is  an  innocent  one, 
and  in  no  way  tends  to  establish  guilt.  She  admits  that  she 
called  more  than  once  at  Palmer's  store,  and  that  he  came 
out  with  her.  But  Prentice  is  a  disinterested  witness,  and  Mrs. 
Derby,  though  by  law  a  com{>etent  witness,  is  directly  and 
strongly  interested  in  the  result,  and  the  charge  is  one 
^'hich,  above  all  others,  would  tempt  to  perjury  in  denial. 

Courts  of  divorce  were  loth  to  grant  a  divorce  for  adul- 
tery on  a  charge  sustained  only  by  a  single  witness,  without 
^liy  corroVjoration  or  any  circumstances  rendering  it  prob- 
able, even  when  the  defendant  did  not  and  could  not  deny 

• 

the  charge  under  oath.  A  denial  under  oath  by  the  party 
•subject  to  full  cross-examination,  must  have  some  weight 

• 

pven  to  it.  Yet  I  am  not  willing  to  hold  that  an  act  of 
adultery,  or  facts  from  which  adultery  must  be  inferred, 
^*hen  positively  sworn  to  by  one  witness  only,  will  not  in 
^ny  case  be  sufficient  proof  to  sustain  a  decree  of  divorce, 
WauBe  denied  by  the  defendant  upon  oath.  In  such  case 
the  conclusion  must  depend  upon  the  probability  of  the  story, 
the  character  of  the  witness,  and  consistency  of  his  evidence, 
and  perhaps  somewhat  on  the  character  of  the  defendant. 

The  charge  is,  that  a  woman  of  good  character,  a  wife  and 
^  mother,  about  two  o'clock,  in  the  midst  of  business  hours, 
on  Saturday,  in  the  month  of  October,  went  into  a  store  in 
one  of  the  most  respectable  and  frequented  parts  of  the  city, 
ft  few  doors  from  the  great  store  of  A.  T.  Stewart  &  Co., 
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when  customers  and  other  members  of  the  firm  were  pro- 
bably there,  and  in  fifteen  minutes  took  out  a  partner  or 
salesman,  a  man  against  whose  character  nothing  is  shown, 
who  had  for  many  years  been  engaged  in  a  respectable 
business,  and  that  they  proceeded  walking  and  riding  up 
Broaxlway  at  the  hours  when  most  thronged,  openly  and  side 
by  side,  and  went  down  Bleeker  street  and  entered  together 
a  low,  notorious  bed-house,  whose  character  was  w^ell  known 
to  the  police,. and  to  the  residents  of  the  vicinage.  If  both 
were  depraved  at  the  core,  yet  a  slight  regard  to  decency,  or 
for  that  external  reputation  which  both  had  hitherto  kepi 
up,  or  a  very  little  reflection  or  common  sense,  would  have 
suggc^sted  a  different  course  to  accomplish  their  object.  The 
danger  of  being  followed  and  watched,  as  they  actually  wer( 
by  Prenti(x%  would  have  suggested  itself,  even  taking  fo] 
granted  that  both  were  too  much  engrossed  in  the  object  ir 
view  U)  recognize  Prentice,  know^n  to  Palmer  as  the  conductoi 
of  a  street  car  in  Jersev  Citv,  in  which  he  used  to  ride  th< 
year  before,  and  whom  Mrs.  Derby  had  seen  working  in  he] 
husband's  lumber  yard.  The  story  is  possible,  but  it  seenu 
to  me  very  extraordinary  and  improbable. 

Again  :  Prentice,  when  recalled,  fixes  the  day  as  the  20tl 
of  Octol)er ;  in  this,  varying  from  the  specification  of  the  bill 
and  the  day  stated  in  his  first  evidence,  and  in  such  wa^ 
that  the  20th  must  be  taken  as  the  dav,  or  Prentice  wholb 
<liscredited.  Mrs.  Crandall,  the  sister  of  the  complainant 
savs  that  Mrs.  Derbv  left  the  Rhineclift'  House  on  that  day 
that  she  was  there  from  Julv  20th  to  October  20th.  No\ 
it  is  possible  that  Mrs.  Derby,  by  taking  an  early  train 
might  have  arrived  at  New  York  in  time  to  have  gone  t 
her  mother's  at  Clifton  Place,  and  deiK)siU^d  her  child  an( 
luggage,  and  returned  to  Jersey  City  in  time  to  cross  th 
ferry  at  half  past  one.  Yet  we  must  believe  that  under  tha 
quiet,  retiring  demeanor,  which  so  many  of  the  witnesse 
took  for  an  index  of  her  modesty  and  cluvstity,  there  lurke< 
fierce  passion,  of  which  she  had  now  lost  control,  to  urge  he 
withisuch  hot  haste  to  rush  to  the  store  of  her  paramoui 
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seize  on  him  in  a  few  minutes  and  hurry  him  to  the  scene  of 
her  dishonor.  This  supposition  is  possible  but  very  improb- 
able. 

The  history  of  the  witness,  Prentice,  does  not  much  com- 
mend him.     He  was,  at  the  examination  in  1868,  twenty- 
two  years  old,  had  no  trade,  and  was  not  w^ell  enough  to 
work.    He  w^as  living  with  a  cousin  in  Franklin,  Connec- 
ticut, and  kept  his  trunk  and  clothes  at  his  sister's,  at  Nor- 
wich, in  that  state ;  he  had  worked  at  the  cigar  business,  in 
tie  screw^  factory,  and  at  complainant's  lumber  yard,  and,  I 
think,  had  been  in  the  army.     He  had  been  a  conductor  on 
the  Grand  street  horee  car;  he  had  been  confined  in  the 
Hudson  county  jail,  for  what  does  not  appear,  and  he  was  a 
l>ix>ther  of  one  of  Derby's  partners.     There  is  nothing  in  all 
this  directly  against  his  credibility  or  veracity,  yet   this 
history  fails  to  indicate  a  person  of  that  high  toned  character 
wtiose  testimony  will,  some  time,  induce  or  compel  belief  of 
thii:igs  very  improbable  in  themselves. 

This  witness,  when  first  examined,  stated  that  the  time 

wa^  OctoV)er  27th ;  that  he  made  a  memorandum  of  the 

<la.t^  and  gave  it  to  Mr.  Derby,  adding,  that  he  had  a  very 

|?Pod  memory  for  dates,  for  a  particular  thing  like  that. 

TKe  dav  in  the  bill  is  stated  on  the  27th,  as  if  Derbv  or 

J^ickson   had  taken   it  from  that  memorandum.     Jackson 

swears  that  Derby  had  consulted  him  about  the  divorce 

Wore  this ;  and  it  would  seem  that  if  Derby  would  keep  a 

i^^morandum  of  any  date  he  would  of  this :  and  that  the 

Jate  on  which  he  traced  his  wife  with  her  paramour  to  such 

a  house,  would  have  been  burned  upon  his  memory.     This 

witness   was   not   cross-examined.     But   more   than   seven 

nionths  afterwards,  on  the  day  when  Crandall  was  examined, 

who  testified  that  the  day  he  saw  Palmer  and  Mrs.  Derby, 

was  October  20th,  Prentice  was  recalled  by  the  complainant 

to  testify  that  he  had  made  a  mistake  in  the  date ;  that  the 

real  date  was  the  20th ;  that  he  had  made  a  memorandum 

of  the  occurrence  on  the  day  at  his  brother's  house,  in  his 

pocket  diary ;  that  the  book  had  been  since  in  his  trunk,  at 
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hir  ?*Ut^rr'^  hotL^.  at  Xon^'ieh,  and  that  he  eot  hold  of 
after  hi.-*  fir«t  examination ;  h**  pro<luc .*«l  the  bo^jk,  a  dia 
for  !>*♦>>.  in  which  a  mf-raorandum  is  made,  c-overing  1 
:-[»ace?»  from  0«:tof»*-r  2<xh  to  OrtoWr  27th,  inclasive,  givi 
the  hwton,'  in  nearly  th^f  same  lanjniage  and  onler  as  in 
fin*t  examination,  incliidinji:  the  numU*r*  7t4  and  7-44.  1 
?*imilarity  i>*  *o  ;?reat  a.-<  to  give  ground  to  the  sa^picion  tl 
one  wa.^  taken  from  the  other.  And  it  i.^  strange  that  t 
witn**?*.-?,  who  eould  not,  without  his  memorandum,  rememl 
a  single  fhiif*.  which,  to  him,  rf^^m*:^!  im{»ortant.  and 
which  he  vohint»**'red  the  a-ssertion  that  he  had  a  verv  iijc 
m»*morv,  r-ould,  without  a  memorandum,  reojilect  two  str 
numU:r*,  as-rxiat***!  with  nothing ;  and  although,  a<_x*ordi 
to  this  c:f}rrr*:uA  t^n^timonv,  h»^  and  Cramlall  must  havelx 
in  CiiamU*rs  str»>.-t,  at  the  same  pkK^,  in  front  of  No.  53, 
the  sam»'  time  when  Mrs.  Derhv  and  Palmer  came  out,  tl 
do  not  a{»[H'ar  to  hav^  se»'n  or  recognize*!  each  other.  A 
althouirh  Cran»iaII  toM  I>*rbv  on  the  same  dav  what  he  1 
s».'*'n,  and  at  Derhv's  n^iut-st  made  a  memorau'lum.  vet 
d»:^trovt^I  that  memorandum  l^^fort*  he  was  sworn.  A 
Deri»v,  who,  if  th*-re  is  anv  truth  in  Prentice,  miL«t  hi 
Ux-n  stru'.k  with  the  remark  of  Crandall  when  he  reoei^ 
the  re[»ort  of  Prenti«?e  that  night,  tloes  not  ap|»ear  to  hi 
menti'"»nr'«l  or  made  known  to  either  the  c<jincidence. 

And  there  is  a  <liscrepancy  V»etween  the  momomndum  a 
the  testimonv  of  this  witn»*ss  worthv  of  attention.     In 
t»*stimony  he  states,  **  that  on  the  27th.  I  saw  her  [>ass  T; 
lor's  Hotel,  in  Jei-sey  City,  she  was  going  towanls  the  fer 
I  saw  Drrhv  ritrht  afterwanls  comiuir  down  the  strewn . 
askt'ii  m^^  to  f«>lIow  her  to  New  York."    The  memomn«lum 
*'saw  Derhy  at  Taylor's  Hotel,  he  aske<i  me  to  follow 
wife,    that   she   Wi^s   cominL:   down    to   the   ferr\'/'     Th 
ao?ounts  of  the  l»eginning  of  this  aftair  are  so  essentia 
ditf»'rent  in  features  that  would  attract  the  attention  of  < 
sjR'aking   frotn   memory,  that    the   mistake   would    not 
made;  it  might,  in  the  effort  to  ivo>lle<.'t  a  fictitious  mei 
randum.     Memory  would  not  confound  a  request  made 
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Derby  standing  at  the  hotel  to  follow  hi?  wife,  who  would 
soon  come  down  the  street,  with  one  made  by  Derby  <.\Mniiig 
down  the  street  to  the  witness  after  he  had  seen  Mi's.  Derbv 
go  toward  the  ferr\'.  Neither  the  character  of  this  witness, 
nor  the  consistency  of  his  testimony,  ai'e  such  as  to  sustain 
the  extraordinary  and  improlmble  stor\-  told  by  him.  R\<iiUv^ 
these  \iews,  the  conduct  of  the  complainant  throws  discreilit 
on  the  testimony  as  to  both  these  chfirires.  It  shows  that 
he  did  not  belieye  it  hinLself. 

The  scene  in  Bamum's  Museum  was  in  Xoyember,  18Ct>, 
a  few  weeks  after  the  alleired  Houston  street  affiiir.  Derby 
had  just  caught  his  wife  in  a  low,  disgraceful,  outragtx>us,  act 
of  incontinence.  He  must  haye  been  burning  with  shame 
and  indignation  at  her  conduct.  His  offence  at  the  museum 
was  apparently  only  accompanying  a  strange  woman  instead 
of  his  wife,  yet  the  known  and  discoyered  guilt  of  his  wife 
gave  him  no  confidence  to  face  her,  his  companion  instantly 
disappeared  when  she  saw  they  were  noticed,  and  to  his 
wrfe's  moderate  but  decided  reproach,  he  simi>ly  replied 
"dou'tmake  a  damned  fool  of  yourself,"  and  made  no  allu- 
^^on  to  her  own  deej>er  guilt.  He  went  next  morning  to  ex- 
plain to  her  and  her  friend,  Mrs.  Anness,  who  was  with  her, 
^ying  it  was  an  innocent  young  girl  from  the  country,  with 
whase  mother  he  had  boarded,  and  to  whom  he  had  promised 
^^  show  the  sights  of  the  city.  Mrs.  Anness,  who  boarded 
^th  Mrs.  Derby's  mother  from  October,  18G6,  to  May, 
^867,  and  who  must  have  been  there  at  or  just  after  the 
Houston  street  charge,  says,  he  generally  called  there  every 
horning.  This  conduct,  in  both  respects,  is  entirely  incon- 
^i-'^tent  with  his  belief  in  the  story  told  l)y  Prentice. 

Again:  the  fact  that  Derby  did  not  commence  proceedings 
for  eighteen  months  after  the  discovery  of  this  conduct,  and 
f<^r  more  than  a  year  after  the  confession,  and  not  until  after 
^he  death  of  Palmer,  shows  that  he  had  no  confidence  in  this 
^^idence,  or  that  he  could  succeed  upon  it  until  Palmer  was 
^€ad.    Palmer  died  in  February,  1868;  in  March,  Derby 
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gave  |X)r«itiYe  onlers  to  his  solicitor  to  proceed,  and  on  April 
3d.  the  bill  wai?  filo<l. 

The  rea.'^onp  for  the  delay  attempted  to  be  given  through 
Jackson,  are  not  satisfactory.  The  nice  conscientioius  scruples 
mav  have  influenced  his  counsel,  but  would  not  for  a  moment 
have  been  in  the  wav  of  a  man  with  force  and  w^ill  and 
tem{K^r  to  write  the  two  letters  to  Burst.  Besides,  Jackson 
at  last  only  put  the  delay  on  the  ground  that  he  should  wait 
until  he  had  sufficient  pnx)f ;  and  if  he  l>elieved  the  story  of 
Prentice,  or  relieii  on  the  confession  he  had  procured  from 
his  wife,  he  had  ample  pnx>f  after  either. 

This  conclusion  as  to  the  charges  ag-ainst  Mrs.  Derby  will 
relieve  me  from  reviewing,  at  any  great  length,  the  charges 
of  adulterv  bv  Derbv.  alleirod  in  the  answer  bv  wav  of  bar 
to  the  divorce. 

The  first  change  is  of  a-lulterv  with  Martha  Burst.  I 
consider  this  fully  sustaineil  by  the  proof;  and  that,  without 
the  aid  of  the  rule  adopted  by  the  Ecclesiastical  Court  of 
England  that  the  same  fullness  and  cogency  of  proof  will 
not  be  n^iuired  to  sustain  adultery  when  pleatle*!  in  bar,  as 
when  allegeii  as  the  ground  for  the  divorce.  Forster  v. 
Fortfter,  1  Haptj.  Com.  H.  144 :  Asthy  v.  Asthv/y  1  Hagg, 
EccL  H.  714:  Bishop  on  JJ^arr.  ami  Die,  §  398. 

Martha  Burst,  when  nineteen,  had  receive*!  the  attentions 
of  D^rby  in  his  wife's  ab.<ence,  had  accepted  presents  of 
value  from  him,  had  gone  out  with  him  at  night,  and  the 
matter  proceeded  so  lar  as  to  cause  much  scandal.  Her 
brother,  who  had  confidence  in  her  virtue,  but  not  in  her 
j»ruden<:-e,  interfered.  Both  she  and  Derby  resented  this 
i liter fert^nce.  She  left  her  brother  on  pretence  of  going  west, 
and  came  back  to  Jersev  Citv  and  took  board  elsewhere,  with 
stranurers.  The  intimacv  continued:  the  scandal  trrew.  In 
June.  18«.>i.  Mrs.  Haiglainl,  who  had  for  many  years  kept  a 
loarding-house  in  Grand  street,  and  with  whom  she  had 
l>Oiird«:*<l  for  more  than  a  vear,  sent  her  a  wav  on  account  of 
the  scandal.  For  some  time  Wfore,  the  ladv  boarders  in  the 
house,  for  the  same  reason,  had  ceased  to  associate  with  her. 
When  sent  away  she  Siiid  nothing  in  her  own  defence,  but 
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remonstrated  against  her  brother  attempting  to  control  her 
conduct.     Derby's  business  called  him  to  Albany  to  buy 
lumber,  and  she  had  been  seen  at  New  York  in  the  morning 
coming  off  a  night  l)oat   from  Albany,  in  company  with 
Derby.    Both  she  and  Derby  knew  of  the  reports,  of  the 
opposition  of  her  brother,  and  of  her  expulsion  from  the 
Wding-house.     Yet,  in  the  fall  of  1864  we  find  Derby 
going  up  to  Albany  on  the  Saturday  night  lx)at;  in  the 
morning  he  met  two  young  women  from  Jersey  City ;  before 
he  left  the  boat   acquaintances  of  Martha  Burst,  he  told 
them  that  she  waa  staying  at  Albany ;    she   was  staying 
there  temporarily  with  a  friend,  Mr.  Romaine,  whom  she 
had  visited  seyeral  times  before.     Derby  asked  these  ladies 
(two  sisters,  named  Rodier,)  if  they  would  like  to  see  her ; 
at  a  note  from  him  she  came  to  the  Delevan  House,  where 
all  three  had  put  up.  After  mid-day,  or  after  Mr.  Romaine's 
dinner,  Miss  Albina  Rodier  went  with  her  to  Mr.  Romaine's, 
staved  a  few  hours,  and  when  they  left  she  told  Mr.  Ro- 
inaine  that  she  would  not  be  back  that  night,  but  not  in  the 
hearing  of  Miss  Rodier.     She  returned  with  Miss  Rodier  to 
the  Delavan  House,  took  tea,  and  Mr.  Derby  spent  part  of 
the  evening  with  them ;  before  eight  o'clock  she  left,  stating 
that  she  was  going  home ;  Derby  offered  to  accom{)any  her, 
and  left  with  her.     She  did  not  go  home  to  Romaine's  that 
^gbt.    Miss  Rodier  saw  nothing  of  either  of  them  until 
next  morning  just  before  seven  o'clock ;  Derby  came  first  to 
the  room  occupied  by  her  and  her  sister,  ostensibly  to  inquire 
about  their  going  to  Troy ;  Martha  Burst  came  in  just  after 
this,  with  her  hair  uncoml>ed,  and   dressed   in   the  same 
^'Othes  she   had   worn   the   day  before.     Sh(»   made   some 
apology  for  her  hair,  and  stayed  to  breakfast  with  them, 
^n  the  meantime  the  room  of  Derby,  which  had  been  given 
to  him  on  Sunday  morning,  next  that  of  the  Rodiers,  on 
the  second  floor,  had  been  changed  for  one  on  the  third  floor. 
These  facts,  unexplained,  lead  irresistibly  to  the  conclusion 
that  Derby  was  guilty  of  adultery  that  night  with  Martha 
Buret.    He  had  no  other  business  at  Albany  on  Sunday ;  he 
^d  not  buy  lumber  until  Monday ;  he  knew  Martha  was 
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at  Albany,  which  shows  guilty  understanding.  He  adroitly 
used  the  presence  of  the  Rodiers  as  an  excuse  to  get  her  to 
the  hotel ;  she  came  at  once — it  showed  her  willingness.  She 
deceived  the  Rodiers  by  the  pretence  of  going  home,  having 
artfully  concealed  the  declaration  made  to  Romaine,  and 
went  off  with  Derby,  alone,  and  returned  the  next  morning 
in  just  such  manner  as  is  consistent  with  her  having  spent 
the  night  in  his  room.  The  intention  and  determination  ot 
both  is  sufficiently  proved,  and  the  opportunity  to  indulge 
was  ample.  She  may  have  gone  elsewhere,  but  in  a  subse- 
(juent  conversation  with  Miss  Rodier  about  this  affair,  she 
insisted  that  she  went  back  to  Romaine's,  which  it  is  clear 
she  did  not  do. 

His  unsuccessful  solicitation  of  Mrs.  Vanderbeck,  clearlv 
j>roved,  shows  his  disposition  to  be  faithless  to  his  marriage 
vows.  Such  repulsed  solicitation  by  a  comjjlainant  is  not, 
of  itself,  a  bar  to  a  divorce,  as  was  at  one  time  intimated  in 
the  English  courts;  but  it  m\l  suj)port  evidence,  otherwise 
insufficient,  of  adultery  with  another.  A  disposition  by 
Joseph  would  have  made  it  easy  for  Potii>har  to  convict  his 
wife  of  adultery  committed  with  one  less  scrupulous. 

These  circumstances  are  not  conclusive;  they  may  be 
explain(»d,  but  until  explained,  there  is  but  one  inference. 
Xo  explanation  is  given.  Either  Martha  Burst  or  Derby 
could  explain  them,  if  an  explanation  could  be  given.  Both 
are  silent.  If  innocent,  Derbv  owed  it  to  her  and  to  her 
reputation  to  call  upon  her  to  give  the  explanation.  She  is 
alive,  and  her  n^sidence  is  known ;  her  testimony  could  be 
easily  procured.  As  the  c;xse  stands,  but  one  conclusion  is 
possil)le. 

The  testimony  is  not  sufficient  to  sustain  the  charge  of  his 
adultery  with  Margaret  Morrow,  now  called  Margaret  Otis. 
And  although  there  is  cogent  proof  as  to  the  charge  with 
Jenny  Fauselman,  yet  it  is  somewhat  contradictory ;  and  as 
that  charge  is  not  set  up  in  the  answer,  and  as  it  is  not 
necessary  for  the  determination  of  the  cause  to  review  it,  I 
shall  not  give  it  any  further  consideration. 
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1.  rnsuj»[>orte^l  evidence  V)y  an  alleged  paramour  a«  to  a  wile's  ante- 
nuptial incontinence,  is  insutlicient  to  overcome  her  positive  denial.  Even 
if  fully  proved,  sucli  incontinence  would  be  no  foundation  for  a  divorce,  nor 
u'lmissible  to  support  proof  of  her  subsequent  adultery. 

2.  A  husband  who  connives  at  or  absents  to  a<iultery  by  his  wife  with 
niie  jXTson,  will  be  deemed  as  assenting  to  it  with  others,  and  will  not  be 
entitled  to  a  divorce  for  a  subsequent  act  of  adultery  with  a  different  person. 
It  will  not  affe«:t  the  case,  that  the  act  of  adulterv  at  which  the  husband 
lonnived  was  not  committed. 

•{.  If  a  husband  sees  what  a  reasonable  man  could  not  see  without  alarm, 
^r  if  he  knows  that  his  wife  has  been  guilty  of  ante-nuptial  incontinence,  or 
ifhe  ha.<»  himself  seduco<.l  her  before  marriage,  ho  is  called  upon  to  exercise 
j-eculiar  vigilance  and  care  over  her,  and  if  ho  sees  what  a  reasonable  man 
•''^nld  not  permit,  and  makes  no  effort  to  avert  the  danger,  he  must  be 
suppo?e<l  to  see  and  mean  the  result. 

1.  He  is  not  discharged  from  the  exercise  of  such  vigilance  by  the  fact  ol 
his  having  desertt^l  his  wife  and  all  his  marital  obligations  for  three  years, 
'^rhls  having  obtained  a  divorce  in  another  state.  If  the  marriage  relation 
♦•XW8  in  this  state,  so  that  he  can  comi»lain  of  a  violation  of  its  obligations, 
h'?  cannot  claim  advantage  of  his  wife's  incontinence,  when  caution  on  liis 
\m  would  have  prevente<l  it. 

QiKTra.  Whether  desertion  for  three  years,  under  circumstances  which 
entitled  the  defendant  to  a  divorce  before  the  commencement  of  complain- 
^niJ'suit,  and  before  any  adulter}'  proved  against  defendant,  would  bar  th«' 
"^Mplainant. 


This  cause  came  on  for  final  hearing,  uj)on  the  pleadings 
aii'.l  proofs. 

-l^/*.  Keci^bey,  for  complainant. 

The  Chancellor. 

The  bill  states  that  the  complainant  was  married  to  the 
tendant,  his  wife,  in  Newark,*  June  13th,  1864;  that  he 
waB  under  twenty,  and  she  eighteen  years  of  age ;  that  he 
was  compelled  by  the  lather  of  the  defendant  to  marry  her, 
on  account  of  his  previous  illicit  intercourse  with  her,  which 

Vol.  vl  e 
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ru.i  '-::.-  :.'j  '.'u--  Kw^wl^-Azr  •■■:  L'"*r  fiith'^r :  that  aftrr  the 
■>T-'r:'./r.v  hr  i;-v-r  I:v-»1  witL  hrr.  or  L-vl  atv  .:t>nnt^^don 
"Ap-i'.r.  r.-r  :  trjit  a  '-hil»i  w.-t*  Iv'rn  a? <•',!:  to'.ir  ru'-'ntli- att»^r  the 

T:.  i:  ?i:  -om"'*  tim*-  n''.»t  r'j*i;ilie»l,  after  the  mArriage.  he 
•U-.>/V'-r'^''I  :Ltt  "h"-'  hail  l-^-ii  iruiltv  .>t  illioit  inteivourse 
x::L  '-Kr-r  rn»-n  'r»-t'.;re  Kr  li-i^T^me  a«^ni:unteil  with  hfr,  and 
th;!:  -Kv*  wa.^  a  ir'nimori  ['r»:r«titiite. 

Tnat  after  the  marriair^-  t>T»^monv  he  re!ri»ie»l  tor  a  ve;\rin 
N--w;tric.  and  th^*n  r»*niovr?il  to  th»^  .-atate  of  Indiana ;  and 
iift'-r  havin^r  r'-sid-*!  th»*rr*  f'»r  one  ye-ar.  h»^  ci^mmen^'eti  pro- 
.>*r-riiri..«  in  a  »v,nntv  iy»iirt  «'»f  Common  Plea?  for  a  divorce. 

m 

and  in  ilap.h.  ISO?.  ol»tain»*«l  a  •Wree  of  divorce  from  the 
•I'-t-ndarit.  whi»'h  d^-*T»-»'  h^»  a«lmit.'*  to  l«e  void  and  of  no 
r'tfe.;*  withiri  thi:^  .-tate.  f'>r  th»'  rea.s«>n  that  the  defendant 
•,v;t-  r.-jt  within  th»*  jiiri.-dii-tiou  ^f  the  O'lairt.  wa.*  never  «erveii 
■vvith  [.r"»-:^>».  and  nev»*r  a]»j»^areil  in  the  suit. 

That  n\^>n  hi-  n-tiirn  to  X»^wark  in  IS^)?.  j»nx>viiinps 
w»--!v-  :n-titut»il  airtin.-t  him  l»v  the  citv  authorities,  under 
th'-  -lu.j.lr.m^-nt  t»>  the  vairmnt  ar-t.  appro vt>l  March  4th, 
1>*'4.  t-.-r  th»*  purj»«'«^»=*  M  com]»»-llinir  him  to  supjv»rt  hi?  wife 
;i!id  'iLild:  that  tli»-  justitv^s,  im  said  appli*.';\tion.  and  the 
yi\\:\\".*'V  .S*'>sions.  on  an  app»*al  l-y  him  fn^m  the  justices. 
li»M  th"  de'T^V'  of  div'»ree  v«.id.  and  adjudirttl  him  to  (vay  a 
w-*kiv  -til-end  ;  that  tlii-  ja«ltrm»Mit  was  remow'tl  liv  him,  hv 
o-rri'iMri,  to  th'-  Supn-in-  <.V'Urt.  wh»-re  the  matter  is  still 
p-'-iidiriLr. 

Th.t:  ,ift»'r  th»-se  prrKv^tliuirs  wen^  o>mmenctMh  and  some- 
time- i.»t\v»'rMi  th»'  1st  rit  Januarv  and  the  Isi  of  Octoln^r, 
1S».>>*.  tli»'  deft.-ndant  <"<">mmitttMl  ailultery  with  one  James  M. 
*  'lark.  :tiid  fi»r  this  he  pravs  he  may  Iv  divoroxl. 

Th'*  d»'ft*ndant,  in  her  answer,  ailmits  the  marriasjce  at  the 
tini'-  "^tat^^d,  admits  the  ante-nuptial  illicit  intercourse  with 
the  »yimj»lainant,  and  the  birth  of  a  child  soon  after  the  mar- 
riatre.  which  she  answers  was  the  result  of  that  intercourse. 
She  admits  that  since  the  marriage,  as  is  charged  by  the 
hill.  sh»^  had  live^i  with  and  Kvn  supportef.1  by  her  father. 
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She  denies  that  the  complainant  was  compelled  to  marry 
her,  but  alleges  that  it  was  his  own  proposition  upon  dis- 
covering her  situation.  She  denies  that  he  did  not,  after  the 
marriage  ceremony,  live  with  her,  or  have  any  connection 
with  her,  but  alleges  that  for  some  months  afterward  he 
Iive<l  and  cohabited  with  her  at  her  fcither's  house,  and  was 
there  received  and  treated  as  her  husband  and  a  member  of 
the  family.  She  denies  all  ante-nuptial  intercourse  with  any 
one  l)e8ides  the  complainant,  and  that  she  has,  since  her 
marriage,  ever  committed  adultery  with  James  M.  Clark,  or 
any  one  else,  and  avers  that  she  hiis  always  lived  a  pure  and 
chaste  life,  except  her  ante-nuptial  intercourse  with  the 
complainant.  She  admits  the  proceedings  under  the  vagrant 
act,  and  the  ruling  of  the  courts  as  to  the  Indiana  divorce. 
She  also  admits  the  youth  of  the  complainant,  and  her  own 
age,  as  stated  in  the  bill. 

The  case  of  the  complainant,  as  stated  by  him,  does  not 
l>re?>ent  itself  as  one  entitled  to  much  favor  in  a  court  of 
^•quity.  He  debauched  a  girl  of  eighteen,  was  not  willing 
to  make  the  amende  of  marriage  until  threatened  by  her 
iather  either  with  legal  proceedings  or  other  stej^s ;  then  he 
|Wged  himself  to  the  injured  one,  by  the  mo^t  solemn  rito 
of  law  and  religion,  to  be  her  husband,  and  to  supi)ort, 
Aerish,  and  protect  her,  with  the  deliberate  intention  of 
<loing  neither;  he  immediately  abandoned  her,  neither  suj)- 
I»orted  nor  cohabited  with  her,  and  let  her  bear  his  child 
^'ithout  his  presence  or  recognition.  After  a  year  he  went 
privily  to  Indiana,  placed  on  the  judicial  records  there  a 
charge  of  adultery,  which  he  does  not  here  allege  or  attempt 
to  prove  was  true,  and  in  a  proceeding  of  which  she  had  no 
knowledge,  and  in  which  she  could  make  no  defence,  branded 
hera.<  an  adulteress  on  the  judicial  record  of  that  state; 
that  it  was  ui)on  "due  proof"  as  alleged,  only  means  that  the 
proof  was  such  as  did,  or  ought  to,  satisfy  the  coiu^t ;  that 
the  evidence  was  true  is  not  alleged,  nor  will  it  be  presumed, 
l>ecau8e,  if  true,  it  would  have  procured  for  him  a  divorce  in 
this  state  that  would  have  been  valid  evervwhere,  and  that 
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wiiliout  tlio  lui-^-ssitv  K*i  ;i  war's  sn;«..urn  in  Indiana.     Alt -«: 
his  return,  an«l  two  siKVi'ssivr  lUvisions  apiinst  hi.s  atteni  j" 
to  eva«U*  his  ihitios  as  a  huskunl  and  a  fatht-r.  this  womsi. 
whom,  with  h«T  rhild,  he  ha«l  ahandniifd  fur  four  voai".-= 
autl  l«*tt  to  aj»]»ly  to  tht*  ••w-rs^'^'iN  of  th«'  ]kk>i'  for  r»dief.  wa.- 
iriiiltv  of  a»lult«*rv.     Hi-  kn^w  anil  had  tcsteil  the  strenirtl» 
«»f  her  J  mission  an«l  tht*  weakness  t.»f  jHiwrr  t«»  resist :  he  kneu' 
of  her  d»'stitution  an«l  ]<»\vrty.     Had  ht*  |H^rf«»rmeil  his  duty 
a-  a  hu<l»iind,  shf  wouM  have  U.^en  jir'ttitrd  fn.^m  the  jx^rils 
to  whieh  sh»*  was  thus  exj»os«nl.     After  having  withstool 
thfs*.-  trials  fur  n^'arlv  four  voars,  she  tMl.     And  the  o:>m- 
j'lainant  now  aji|'li''s  fiir  a  tlivorce,  not  U-tiuise  this  adulteivr 
has  dr'strv'y**^!  his  d*»nu'stio  }»faet.\  or  rol.lK.sl  him  of  the  (Xni- 
x^yrtufifi  and  s,  M-i,-tv  «»f  a  wife  wh-.^e  Ix^l  Iw  never  had  sharetU 
wh'.^r'  hi  'Uie  li«-  nrvi-r  ha^l  entered.  l.»ut  to  s»et  elear  of  the 
elaim<  ^.f  th«.*  I'uMi*-  up>n  him  f«ir  tin*  sui»jN>rt  of  his  wife  and 
ehild,  for  whi«h  thr  lutliana  •livoro-  was  not  isjual.     He  had 
fv»r  niore  than  f»ur  vt*ars  ilfSiTttnl  his  wift».  and  hv  the  hiw 
of  th'.-  -tate  had  f  •rtV*it«-«l  his  marital  rii^ht  over  her  at  her 
oj»ti"!i.  for  she  wa>  at  anytime  futitliil  to  a  decree  for  a 
tli.-soluti- "ii  of  the  marriaLr»\  with  jiro|H*r  alimony.     This  is 
thr'  •viujilainant's  rasi*  ujH:»n  his  i>wn  showiuLr.     I  throw  out 
th"  '.liarLr^'s  v»f  ant«'-nui'tial  unchastitv  antl  Unnir  a  i.*ommon 
jtr"-titutr\   as   srandal'»u<   and   m«-re    ahuse.   Ivin;^   without 
iiiiU'S  '.'V  i.ir'.um-^iano's.  and  all-iriil  in  sueh  manner  that 

th'-v  miirht  Ix*  ^tnirlv  out  **i  tht»  pK'adinirs. 

.        ■..  •  • 

TL'*  pr-'f.  ill  '»ii«*  resjKVt.  shows  a  murh  letter  ease  for 
til-.*  Lr-mj'laiiiaut  than  is  s^t  «tut  in  x\w  hill.  It  apjvai's  l»v 
th'-  W'.'::^Lt  "f  tvi«l»-ii«i'.  that  hf  livt^l  with  his  wife  for  some 
m-'iiths  an.-r  hi- marriaire.  at  l^ast  until  after  the  hirth  of 
til'.*  '.Lild  :  that  h*-  -tav«sl  with  h^r  sevrn\l  nii^hts  each  wet»k. 
•  -vaj-yiK^  tli«-  Sim*'  r'«»m  and  1h«,1:  that  li»^  was  j>n*sent  and 
jiV'- i'r"]*-r  assi>taiio-  at  tlif  l»irth  ol  \\i<  ehild :  went  for 
the  j'hy-ieian  and  j»ai«l  him.  lL»w  lom;  this  tvntinue^l,  is 
not  shown  with  any  deirnt^  ot'  i-lfarni'ss  l»v  the  t^^timonv :  I 
think  I  will  U*  sif»*  in  assumini:  it  to  have  Kvn  for  six  or 
eight  months  after  th»^  marriage.     It  "Ik^s  not  ap{x.*;\r,  even 
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by  allegations  in  the  bill,  why  he  then  left  her.  The  com- 
plainant has  not  been  sworn,  and  no  witness  alludes  to  the 
matter.  If  it  appeared  that  he  was  induced  to  leave  her 
from  credible  information  of  her  ante-nuptial  incontinence, 
it  might  be,  in  some  degree,  an  excuse  in  morals,  though 
none  in  law. 

Such  incontinence  is  attempted  to  be  proved  by  William 

F.  Rankin,  the  person  with  whom  it  is  charged  to  have 

been  committed.     He  swears  to  it  clearly  and  positively, 

and  that  it  was  repeated  several  times.     But  his  evidence  is 

unsupported  by  any  other  proof.     It  is  the  evidence  of  an 

accomplice  in    the  alleged   crime,    always  suspicious.      In 

criminal  proceedings  such  evidence  is  admitted,  but  cautious 

judges  do  not  allow  a  conviction  on  the  unsupi)orted  evidence 

of  an  accomplice.     In  this  case,  this  charge  is  made  improl»- 

able  bv  the  evidence  of  the  sister  and  father  of  the  defend- 

ant.    And  the  evidence  of  Rankin  is  positively  contradicted 

l»y  the  defendant  herself.     She  is,  to  ho  sure,  a  party  to  the 

.suit,  and  this  must  bo  allowed  to  weigh  against  her  credi- 

l»ilitv. 

The  mere  charge  of  adultery,  even  if  proved,  does  not,  in 
law,  affect  her  credibility.  If  she  had  been  shown  as  charged, 
to  be  a  common  prostitute,  that  might  and  would  have  great 
influence  upon  the  reliance  which  would,  in  fact,  be  placed 
upon  her  testimony.  But  there  is  no  j»roof  whatever  that 
^he  has  ever  prostituted  herself  even  to  James  M.  Clark,  who 
once  let  her  have  §4,  and  on(*e  paid  a  bill  of  $2  to  a  doctor. 
It  does  not  appear  for  what  the  $4  was  paid,  and  if  the  facts 
attempted  to  be  connected  with  the  doctor's  bill  are  true, 
that  was  in  no  sense  wages  to  her.  There  is  no  pretence  of 
proof  that  she  w^as  a  common  prostitute.  As  she  stands, 
I  cannot  give  any  preference  to  the  testimony  of  Rankin, 
who,  in  addition  to  being  an  accoHii)lice  in  the  crime,  must 
••ear  the  load  of  the  moral  perfidy  which  always  attaches  to 
the  breach  of  the  promise  not  to  betray,  implied,  when  a  girl 
of  seventeen,  in  the  house  of  her  father,  yields  to  an  appa- 
rent suitor.    Basides  this,  Rankin,  in  answer  to  the  question 
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lUr^i  j'Ut  t«>  him  on  this  .suhjoot,  an<\wr»r^l  j»i:»<!tiv.*ly  that !:» 
ha«l  iit-wr  ha«l  .-jiich  e-^nn^vtion :  aii'l  this  answer.  th«:»uir3 
ontnvlit.t^/il.  is  n«.»t  oxplaiiK**!.  An«l  the  sj»irit  of  Mephisto 
iihrlian  in-vkerv  at  ivliiri"n.  manit'e>t«^«l  at  the  Itr-irinuini:  o 
his  t«^tinv;>!iy.  V»y  stating,  at  th*.-  time  of  his  first  ai.'^ijuaint- 
au'v  with  th»-'k'f*.*n«lant,  "the  vear  whrn  Brother  H'lfn mo t^d, 
th»'  revival  v»reaeh».*r.  was  \i^v^ :'  uiiehe<.*k».il  l»v  anv  shame 
for  th»^  »'x;«.»sir'*  i.:'  him- 'If.  or  rem>rse  f^r  th?  h.nrayal  of 
h»^r.  "!i  tht'  ilis.losure  he  was  aUMit  to  make.  d'>^  not.  in 
liiv  virw,  a*M  t'.>  his  en-iliV'ilitv.  I  must  reLranl  the  ^.-videnoe 
.IS  f'ahtn'x-tl  ''ii  this  f->int.  an«l  that  the  o<"»mj»lainant.  who 
hit-  i\i^  hur«l»'n  of  pr'.-tf.  h;is  fail»\l  t**  sh«.»w  any  ante-nuptial 
•iii'-hastity,  ex'>-pt  with  hims»-If.  If  fully  pn"»vt-il.  it  wouU 
\^  h->  fjuii'hitioii  f.»r  a  'iiv'^roe;  it  w-i-uM  not  le  a*imi.>sil'le  to 
supjji>rt  ih»-  pr'»f  of  sul'S»^^u.-!it  aJultery.  «"*'r  even  to  make  the 
»rv:«WL«>f  m.-re  •.to libit-,  any  mor*-  than  u[K»n  the  trial  of  an 
iri'lietmerit.  i-r-.^f  of  a  f.»rn;-r  erim?  wouM  l«e  a'lmitt«:*il  to 
-*:p[-»rt  th'- "rf-n'-e  th»'n  «.har-:'-'l.  B^it  if  it  ha«l  Kvn  prn'^il, 
icA  it  L;fl  aI->  U-'.-ii  shown  that  it  was  the  eause  of  the 
•l-r^'-r::or:.  ::  w.yaM  hav»-  t^-n^U-*!  to  i-alliaie  the  o.'nduct  ot 
'::."  ♦.'■■m;»i;t:ri;int  in  that  n-sj^vt. 

TL-  alleiratiou  that  the  marriage  t'X'k  plae»>  un«i»^r  o:»m- 
\  il-i"!:.  ari-i  the  threats  of  the  rletV-ndants  father,  is  not  «»nlv 
:. >:  i-r.'Vr^l.  rut  :-  -hown  to  l->  urterlv  unfounde»i  and  false, 
TL"  r*^xt  •jU'.-s:i'  -n  is  as  tc*  th*:-  tact  «.•!  adultery,  hy  tht 
•ir-r-r.  lA!it.  with  JanK-s  M.  ^'lark.  ehari:e»l  in  the  hill  iis  tht 
:  •iri'ltti'.-r.  *A  iL-  r'-iir-f  S'>u:;:h:.  The  o>m{Jainant.  at  oi 
-..::i'-wLer-  .ir-'ii:  :h-  time  when  he  al»and"»nt-«l  his  wife,  hail 
::>*rr*pt».-'i  :o  T'r'>?^ir'.'  •'•th»'r  men  to  o>mmit  a«lulterv  with  her 
:■:■  l.iv  thrr  r-.'ML'iati'jn  f/r  a  divoro-.  Tiiis  i<  shown  l»v  tliret 
— larate  wi:r.r>.sr-s  on  Ktrt  of  the  'irtV^n'iant — witnes^ses  wluvt 
■Liirictrni  ar*^  :;Rim{'^aeh».'»l.  and  wh ■>  aiv  nr-t  eontradiete»i 
iTi  tLe  -uf'^raii'v  o:  their  testimonv,  or  oiroum^tamvs  de- 
:;i:":r»i,  !!•.•:  evr-ii  r..y  the  oi'mplainani  him^oll',  wh'"»  neoessarih 
knew  the  tnth  or  f;\ls;tv  of  this  evideno.\  Oi\  evioh  of  tht^ 
oixsieioD*  he  oSrre«l  iii:«eral  rewards,  in  av^o  of  sut.\Yr??.  Ov 
one  occasion  he  tOijk  his  wife  to  New  York,  met  the  pr^^j^>*ei 
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adulterer,  a«  if  by  accident,  in  the  train,  and  left  her  with 
him  on  the  corner  of  Broadway,  under  a  feigned  j)retence. 
The  hireil  adulterer  did  not  succeed,  so  far  as  appears,  fiu'- 
ther  than  to  induce  the  defendant  to  enter  a  restaurant  with 
him,  and  partake  of  refreshments.     At  another  of  these 
attempts,  he  concocted  with  his  agent  a  scheme  to  drive  his 
wife  in  a  sleigh  to  Eliziibeth,  and  then  go  by  rail  to  Phila- 
delphia, where  the   matter  was  to  be   accomplished.     He 
advanced  money  for  the  trij),  and  went  with  the  agent  to  get 
the  sleigh.    This  scheme  was  again  unsuccessful,  but  whether 
these  failed  from  the  virtue  of  the  defendant,  or  the  want  of 
skill  or  the  repugnance  of  the  agent,  does  not  appear. 

The  time  of  these  several  attempts  is  not  shown,  but  I 
think  it  c<in  be  gathered,  from  the  whole  of  the  evidence 
together,  that  it  was  somewhere  in  the  wint4?r  of  1865. 
These  faihng,  the  com})lainant,  some  time  in  1865,  removed 
to  Indiana,  and  in  January,  1867,  commenced  proceedings 
for  a  divorce  in  Indiana,  which  he  obtained  in  March,  1867. 
In  that  year,  aft^r  his  return  to  Newark,  the  proceedings  of 
the  municipal  authorities,  above  mentioned,  to  compel  him  to 
j^upport  his  wife  and  child,  which  are  still  in  progress,  were 
l)egun.  Complainant  and  his  father,  under  the  name  o' 
Hedden  and  Son,  were  manufacturers  of  photographic  plates, 
which  they  had  for  some  time  furnished  to  James  M.  Clark, 
who  was  a  photographer,  and  had  his  rooms  at  299  Broad 
.street,  Newark.  Clark  was  a  single  man,  twenty-seven  years 
old.  In  1868  he  had,  iis  a  partner  in  that  business,  Joseph 
A.Logan.  The  complainant  was  an  intimato  friend  of  Clark, 
but  not,  as  Clark  testifies,  the  most  intimate  friend  that  he 
had;  he  called  at  the  rooms  of  Clark  sometimes  on  business, 
frequently  on  other  occasions,  and  was  there  several  times  a 
week. 

Some  time  in  March,  1868,  the  defendant  went  to  these 
rooms  in  company  with  a  female  friend.  She  was  not  known 
either  to  Clark  or  Logan,  nor  does  it  ap[)ear,  except  by  the 
defendant  8  testimony,  for  what  purpose  she  went ;  she  says, 
to  have  her  picture  taken;  Clark  or  Logan  do  not  recollect. 
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Slir  wout  afterwards  to  the  gallery,  the  next  time  with  t 
-.uiu'  ti'ieiul,  on  like  V>iLsines.s.  She  intro<liie*^i  herself 
riurk  as  George  W.  He<Llen'»  wife.  Clark,  who  did  i 
kii  »\v  that  Hedden  had  a  wife,  inquired  of  Logan,  w 
iiitv»rined  him  that  he  had.  She  continue<l  going  there 
ihl<.*ivals,  from  March  until  and  in  S«^ptember,  1868.  S 
was  there  more  than  a  dozen  times  in  all.  She  went  oi 
with  her  mother,  once  with  her  sister,  and  once  with  1 
child;  the  child's  photograph  was  taken,  hut  not  i>aid  ft 
riark  kept  a  cojjv  and  presented  it  to  the  complaina 
hccause,  as  he  savs,  he  was  the  father  of  the  child.  Defer 
aut  went  to  these  rooms  also  alon<\  She  sometimes  stay 
there  with  Clark  after  business  hours,  and  alone  with  Clai 
hut  never  after  seven  o'clock.  Clark's  l»ed-room,  after  Api 
IHtiS,  was  on  the  same  floor  with  the  ijcallerv,  in  the  rej 
and  the  door  o[M-ned  in  the  gallery.  The  defen<lant  cai 
then*  one  morning  at  eight  or  half  past  eight  o'clwk.  anxioi 
for  st)me  pur[)Ose,  to  see  Chirk,  and  told  the  oflice  hoy,  w 
said  that  he  was  in  hed,  that  she  wished  Clark  would  hur 
up.  She  afterwards  went  into  his  bed-room,  sat  on  the  si 
of  his  bed,  and  a.^ked  him  for  ^4,  which  he  gave  her.  S 
was  there  fifteen  or  twentv  minutes,  and  the  <Ux>r  was  clost 
She  met  Clark  twitv,  by  appointment,  in  these  rooms,  aft 
busim^ss  hours  and  alone.  Clark  wouM  kiss  her,  sit  wi 
\iOY  on  his  laj),  or  with  his  arms  around  her,  or  holding  li 
hand  in  his,  in  presentv  of  the  attendants  in  the  office,  a 
he  raised  her  <lress  tlwvo  to  show  her  tcx'^t.  On  one  o<"casi 
In*  directly  asked  for  a  favor  in  presence  of  Logan,  to  whi 
she  replied  that  he  had  ah'eady  had  too  many ;  that  she  \\ 
in  trouV)le  bv  him.  She  told  Lonran  that  she  was  in  troul 
by  Clark,  and  that  she  had  U\m  to  Dr.  Smith,  who  had  i 
lirve<l  her.  On  another  (H*casion,  after  business  hours,  wh 
she  was  standing  or  walking  with  Clark  there,  and  Log 
ami  three  others  were  standing  at  a  table  throwing  di< 
Clark  pro|K>8e<l  to  them,  in  coarse  language,  to  throw  1 
which  of  them  nhouM  enjoy  ^^rs.  Htslden.  She  replied,  " 
won't/*  but  manifenttMl  no  further  indignation  or  resei 
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ment.    Clark  testifies  that  he  did,  when  alone  with  her  there, 
take  oflf  articles  of  her  clothing,  besides  her  hat  and  shawl ; 
but  what  article  he  is  unable  to  say,  except  that  it  was  not 
her  dress ;  perhaps  he  had  forgotten.     On  one  such  occasion 
she  was  on  his  bed,  and  he  also  was  upon  it.     He  says  that 
she  made  him  believe  that  she  was  pregnant  by  him,  and  that 
he,  at  her  request,  paid  Dr.  Smith,  whom  she  had  consulted 
in  the  matter.     But  Clark  does  not  testify  directly  that  he 
ha<l  intercourse  with   her.     When   asked,  he   declined   to 
answer  that  question,  although  he  willingly  answers  a  series 
of   questions  evidently  aimed  at  proving  the  adultery,  by 
proving  facts   and   circumstances   from  which   it  may  be 
inferred,  and  as  to  which  his  admissions  are  just  as  potent 
to     con\ict  him  of  the  adultery  as  to  condemn  her.     His 
refusal  to  answer  the  direct  question,  under  such  circum- 
••^ti^iices,  cannot  be  taken  to  be  for  the  purpose  of  saving 
himself,  or  protecting  the  defendant;  it  is  a  mere  pretence,  a 
tf>\ring  with  truth,  an  attempt  to  place  himself  in  a  position 
to      ^'hich   he  is  not  entitled.     Neither  he  nor  anv  other 
witness  has  directlv  proved  the  adulterv.     The  facts  and 
cii^oumstances  proved  are  sufficient,  abundantly  sufficient  in 
^    oause  difterently  situated,   to  convince   any  one  of  her 
a'lultery  with  Clark.     In  this  case,  the  suspicion  naturally 
an.ses  that  Hedden,  who  had  repeatedly  endeavored  to  induce 
otbers  actually  to  commit  the  adultery,  might  have  procured 
fWrk  to  permit  and  tempt  the  defendant  to  be  there  under 
circumstances  that  would  condemn  her.    This  might  account 
ff>r  some  of  these  circumstances,  l)ut  will  not  account  for  all. 
tter  reply  to  him,   in  Logan's  presence,  that  she  Wixs  in 
trouble  through  him,  and  her  statement  to  Logan  that  she 
tad  been  in  trouble   l)v  Clark,  and  that  Dr.  Smith   had 
relieved  her  from  it,  will  admit  of  no  construction  consistent 
^ith  her  innocence.     The  whole  evidence  forces  ui)on  me 
the  conclusion  bevond  anv  reasonable  doubt  that  the  defend- 
ant  was,  some  time  between  April  and  October,  1868,  guilty 
of  adultery  with  Clark  at  his  rooms  at  299  Broad  street,  in 
Newark.    This  is  the  off*ence  charged  in  the  bill  with  sufli- 
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cieiit  juveisicui  to  entitle  the  eomplainant  to  the  boiiffit  0-± 
this  proof.     It  is  worthy  of  remark  that,  although  the.-ae  ac-ti==5 
of  adultery  were  within  a  few  months  before  the  iilintr  of  the? 
bill,  and  the  witnesses  were  examined  within  a  year  after— 
wards,  yet  no  time  is  speeified  as  to  any  of  the  interyiews  in 
which  adultery  mi«xht  be  inferre<l.     Clark  says  that  liis  IxhI- 
room  was  at  th«»  gallery  after  April,  and  Van  Houten.  who 
was  juvsent  at  her  goinu:  to  his  bed-nxnn  in  the  morning, 
and  at  the  dice  seene,  went   there  in  July,  18(>8;  th».*se  are 
the  only  guides. 

Two  other  questions  arise  frnm  the  facets  in  this  cause, 
l»oth  of  graye  importance  and  not  fnv  from  difficulty.  The 
first  is,  whether  the  complainant  is  not  guilty  of  eonniying 
at,  and  eonsenting  to,  the  adultery  of  his  wife  in  such  way 
as  t<>  Inrfrit  his  tith*  to  a  diyore«';  secondly:  as  he  had,  for 
more  than  three  years  before  Inith  the  filing  of  the  bill  and 
the  cnuimission  of  the  adultery  ]»royed,  willfully  and  obsti- 
nately  deserted  the  defen<lant  in  such  manner  that  th*^ 
obligation  of  the  marriage  contract  was,  by  the  law  of  the 
state,  absoh'ed  as  to  Ikt,  and  she  «'ntitKMl  to  a  decree  of 
diyorce,  whether  he  has  any  right  to  complain  of  a«lultory 
on  her  part,  or  to  relief  for  the  breach  of  contract  which  lie 
had  ncyer  iK*rform<Ml  on  his  part,  an<l  which  was  thus,  by 
law,  foi-feite<l  preyious  to  her  default. 

Tln'  statute  proyides  that  if  the  adultery  is  by  cx)llusion, 
with  intent  to  procure  a  diyonv,  or  if  tht»  complainant  is 
coiiifcutinq  thereto,  no  diyorce  shall  be  irranted.  This  is  an 
adoj»tion  and  a  re-enacting  of  tlu»  rules  on  this  subject, 
adoj»ted  and  applie<l  ]>y  the  inrlesiastical  courts  in  England, 
in  matters  of  diyorce  a  fncfimi  d  thoro,  of  which  they  had 
juris<liction,  an<l  the  practice  and  decisions  of  these  cv>urts 
haye,  so  far  as  applit-able,  been  adoj»ted  and  followe<l  in  this 
state  in  diyorce  causes.  By  these  <lecisions,  it  is  settk\l 
that  a  husband  who  conniy(»s  at,  or  assents  to,  adultery  bv 
his  wife  with  one  jn^rson,  shall  Ik;  deemcxl  a.s  assenting  to  it 
with  othoi's,  and  will  not  \)o  entithsl  to  a  diyorce  for  a  sub- 
sequent a<;t  of  adultery  with  a  difterent  ixn-son.     This  doo- 
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trine  is  both  reasonable  and  well  estaVjlished.     The  only 

authority  to  the  contrary  is  the  judgment  of  Sir  William 

\V3^nne,  in  the  case  of  Hodges  v.  Hodges,  3  Hagg.  118.    But 

that  is  a  peculiar  case,  and  the  judgment  is  based  upon  the 

fact  that  the   defendant  was   living   with   the   subsequent 

adulterer  and  having  children,  which  were  baptised  in  the 

i»omplainant's  name,  and  who,  she  claimed,  would  be  his 

heirs,  as  born  within   the  bond  of  matrimony.     And  the 

jticlgment  does  not  reject  the  rule,  but  avoids  its  application. 

ri:i<>  doctrine  wfis  sanctioned  and  approved  by  Sir  William 

Sc^ott  (afterwards  Lord  Stowell)  when  Dean  of  the  Arches, 

in      Timmings  v.   Timviin{/s,  3  Hagg,  76,  and  Lovering  v, 

I^ouring,  Ibid.  85.     And  in  the  trial  of  the  civil  suit  of 

iZ^odges  v.  Windham,  which  arose  out  of  Hodges  v.  Hodges, 

Ld^xd  Kenyon  charged,  ^'  that  the  husband,  having  suifered 

•^J-itc^h  connection  with  other  men,  was  equally  a  bar  to  the 

iiczT't^ion,  as  if  he  had  permitted  the  present  defendant  to  be 

<^<^>*^nected  with  her."    Peake  316.    Dr.  Lushington,  in  Stone 

V-     ^tone,  1  Robertson  99,  alludes  to  the  case  of  Hodges  v. 

f^^odges,  and  repudiates  the  doctrine  '*  that  the  husband  may 

coiinive  at  the  adulterv  of  his  wife  with  one  man,  and  at  a 

si-xfcsequent  period  obtain  a  divorce  in  these  courts  for  her 

•A*'lultery  with  another."     These  authorities  say  it  is  true 

tVii^t  connivance  in  a  prior  case  will  not  affect  the  complain- 

Ai"it  unless   the   adultery  was   committed.     But   this   only 

i^pplies  to  cases  of  mere  connivance ;  these  are  when  the 

Wsband,  without  positive  acts,  permits  or  suffers,  without 

^uterferenco,  conduct  or  acts  which  ought  to  convince  him 

oi  the  guilt  of  his  wife.     It  has  never  l^een  applied  to  a  case 

^here  the  husband  actually  attemj)ted  to  procure  the  adul- 

^ry  to  be  committed.     It  ought  not  to  be  applied  to  such 

•^3ae.    In  the  other  class  of  cases,  the  result  showed  that  the 

husband's   confidence   in   his  wife  was,  at   the   time,   well 

founded,  and  his  negligence  not  criminal.     This  reasoning 

tiannot  apply  to  a  husband  who  has  four  times  attempted,  by 

large  rewards,  to  induce  others  to  commit  adultery  with  his 

wife.    He  has  entirely  abandoned  all  right  to  claim  that  his 
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.  .  I!  ti^  l»e  (Committed. 
.'  i'.i  visitor  at  this  tralh-rv,  several  times, 
.  ..,    ..   :itiniatefrieinl  of  Clark;  after  one  of  th«* 
■  .i:  k  L^ave  him  a  photoj^ra))!!  of  his  child.   lie 
.     L'  time  what  occurred  tlieiv  relative  to  liis 
..:  i.MiLch  Clark  savs  ho  du\  not   tell  him  th«' 
.     >iaies  that  he  couhl  learn  it  frinn  the  others. 
..    .1.     When  tin.'  defendant  first  met  Clark  she  told 
-.■!    in'ui»les  with  her  hushand.     It  is  impossiMe 
..    -Iiai  Clark  kept  this  story  from  his  friend  an«l 
.  .  .  wit.',  as  \\r  must  have  known,  hated  his  wife,  and 
',     ;i;id  lo  see  Ik'I'  degrade<l.     It  is  possihir  to  supjjose 
...     i:::<liand   may    have    continue<l    his  visit    to    that 
:.    \\:ihout    nieetini«;   his  wife,  hut   it   is   impossible   to 
.  w   iiiai  he  continued   to  visit   therf  without  hearinir  of 
\  . ..!-.  and  the  scenes  that  occurr(»<l.     Clark  t«*stifies  that 
.;.    . unplainant   was  in   tin*  hal»it  of  visiting  him  at    his 
:.:,i  \  lor  varions  juirposes;  that  he  was  at  one  time  apt  t«» 
..-,   :m   lor  a  few  minutrs  every  time  he  nuuo  down  town. 
.jiu'iinics  on  husiness,  and  at  others  without  business,  other 
-iMii  .^.H'iahilitv.     lie  testifies  that  lie  did  not   tell  the  t-om- 
plainant   what  he  testified  to  in  the  cause,  hut   that   com- 
plainant had  mentioned  it  to  him,  thouyh  not  all  the  facts 
ho  hiw  sworn  to;  hut  he  states  that  the  facts  were  knowji  to 
Van  Houton,  to  Mofiat,  and  Logan :  sr>me  of  tlusse  had  neen 
Hjj^kmiliarities ;  he  had  told  to  Logan  what  he  ha<l  not  seen.     I 
^^Btoot  think  aJiy  one  can  doubt  from  the  evidence  but  all 
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tlio.se  men  knew  every  thing  done  by  or  with  Mrs.  Hedden, 
;\.^  it  occurred.     Logan  w<as  told  all.     And  the  character  of 
tlie?4o   men,  of  Clark,  and  of  the  place  that  he  kept,  leads 
irre.si.<til)ly  to  the  conclusion  that  what  w<\s  known  to  Logan 
wa.<  known  to  all.  Some  of  the  witnesses  show  that  she  tried 
ir>  koop  out  of  Clark's  way,  w-hen  he  attempted  to  touch  her 
er  use  familiarities  with  her;  that  she  would  say  '^oh  don't;" 
tlit„-  natural  inference  was  that  this  was  at  his  first  attempts, 
tt>r    no  one  would  supjx^se  that  after  the  dice  scene,  or  the 
'^rklii-itation  scene,  that  she  could  feel  or  would  affect,  in  pres- 
''ii<je  of  these  men,  anv  covness.  The  whole  history  from  her 
♦*ntoriiig  these  rooms  until  her  degradation  to  the  depth  she 
\ra.^    made  to  submit  to,  was  knowni  to  all.     From  the  de- 
n^oralized  character  of  the  complainant  as  show-n  in  the  Cixse, 
"'om  his  feelings  towards  the  defendant,  his  anxiety  to  pro- 
<*tire   her  to  be  debauched,  and  from  the  character  of  the 
J^eii    whom   he  met  at  this  gallery  as  his  friends,  Clark, 
Loop-xji^  .y^<|  MofRit,  I  cannot  believe  that  he  wius  visiting 
there*  almast  <laily  while  this  intrigue  with  his   w4fe  was 
goinor  on^  without  knowing  it,  and  that  in  its  details.     It  is 
|K>r4.sible  to  l>elieve  Clark  when  he  says  that  he  did  not  tell 
them  to  the  complainant,  because  it  is  possible  and  not  diffi- 
^'^^It  to  iK^ieve  that  Clark  set  about  accomplishing,  as  a  friend 
^^  complainant,  what  he  had  failed  to  procure  to  be  done  for 
^oney,  and  was  aware  that  it  was  best  that  complainant 
'^'^^ould  not  know  it  from  him.     The  positive  evidence  which 
^^   in  the  Ciise,  that  he  knew  these  transactions,  ?/iay  be  so 
^nstriied  <vs  to  mean  knowledge  after  the  completion  of  the 
Matter,  and  there  are  no  words  to  fasten  this  knowledge  to 
^Wtime;  but  the  inference  unavoidablv  to  be  drawn  from 
the  facts  is,  that  it  must  have  been  communicated  as  the 
^^'itter  progressed.     The  pr(X)f  is  circumstantial,  but  so  is 
the  proof  of  the  defendant's  adultery,  and  I  have  as  little 
^loubt  of  the  complainant's  knowledge  of  this  matter  at  the 
time,  aa  I  have  of  the  defendant's  adultery.   The  solicitation 
wene  in  Logan's  presence,  and  the  dice  scene  in  presence  of 
four,  Logan,  the  two  Moffats,  an<l  Van  Houten,  while 
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they  show,  what  they  were  j>roven  to  show,  the  degradation 
of  the  defendant  and  her  utter  subjection  to  Chirk,  seem  to 
indicate  a  pur}K^e  on  juirt  of  Chirk  to  have  proof  by  others 
than  himself,  to  give  effect  to  his  evidence  of  circumstances, 
if  he  should  find  it  best  to  decline  answering  directly  as  to 
the  act  of  adulterv.  I  cannot  conceive  how,  without  some 
such  object,  unless  sunk  much  lower  in  profligacy  and 
brutalitv  than  I  have  anv  riuht  to  infer  of  Clark,  he  could 
thus  gmtuitously  degrade  any  woman  that  he  was  willing  to 
enjoy,  l>y  ofiering  her  person  to  four  of  his  comnides  on  the 
throw  of  dice,  or  even  by  soliciting  for  himself  in  the  pres- 
ence of  any  one.  But  I  do  not  put  the  Ciise  on  the  ground 
that  the  complainant  employe*!  Clark  to  commit  the  adul- 
tery: the  proof,  although  it  may  excite  suspicion,  is  not 
sufficitriit  for  that  purjH>*e.  But  it  is  sufficient  to  show  that 
he  knew  of  the  visits  of  his  wife  to  this  establishment,  and 
of  thtf  character  and  intentions  of  Clark.  If  he  knew  this, 
his  standing  by  without  interfering,  and  jv?rmitting  it  to  go 
oil,  is  sufficiti-nt  acijuiesceuce  and  connivan^'c  to  dej»rive  him 
•>:  hi^  riiiht  to  divorce.     It  is,  in  law,  consent. 

I:  ir  lai'l  do^^^l  that  if  a  husband  sees  what  a  reasonable 
ni.ir;  •'  'iiid  not  soi*  without  alarm,  or  if  he  knows  that  his  wife 
i.rv-  !■'-'-:*  guilty  of  ante-nuptial  ino,MitineniV.  or  if  he  has 
h:  ::>•''.:  ^-^Iul^I  iK-r  it/fore  marriagt\  whereby  he  is  put 
::-■:.  \.>  *juar«i  n-sjHxting  h^-r  weakni-ss,  he  is  ^-alle^l  ujx>n  to 
-x-r- :—  a  j-H?ul:ar  vigilant-  and  care  over  her.  and  if  he 
— -  v.-ji ..:  ;i  reas-i'nable  man  -v-uld  not  j»ermii.  and  makes  no 
*-f  n  :■  avert  the  danger.  \w  must  W  sup{H>s<\l  to  siv  aii«l 
r:>-:iL  :L'-  r»-su::.  Bl^fiop  ou  Jf'jrr,  ami  />/r.,  §  344:  Pov/- 
f-:-n  0'.  Mar>\  and  Lir.  227--.>«>:  Dillon  v.  Dillon,  3  0/>- 
trU  v.*:  M*>yri»ytn  v.  J/ v* />•:»//?.  3  Il't'j'j.  >^7. 

Ir*  :L:s  •.-*vs*-  the  o:«m]»lainant.  if  iruiltv  of  ^^>nnivancv  at 
:ul.  mu^t  l-e  hrld  iruiltv  with  intent  that  his  wife  should  Iv 
lead  :•■■  oi-mmit  aduit<.'ry.  It  is  not  a  case  that  can  excus<^ 
hi?  ina-nion  by  overweening  cc»nlidence,  or  want  of  discern- 
ment, or  his  unsuspicious  nature,  Xor  was  he  discharged 
die  vigilance  required,  by  his  having  desert :?d  her,  and 
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all  his  marital  duties  for  three  years,  or  by  his  having 
obtained  a  divorce  in  another  state.  If  the  marriage  rela- 
tion existed  in  this  state  so  that  he  can  complain  of  a  viola- 
tion of  its  obligations,  he  was  not  discharged  from  the  obli- 
gations imposed  by  it,  to  watch  over  and  protect  the  virtue 
of  his  wife  and  not  to  permit  her  to  be  debauched,  when 
caution  on  his  part  would  prevent  it.  The  maxim  volenti 
Mn  jit  injuriay  applies  with  peculiar  force  to  such  a  case. 

The  contents  of  the  record  of  divorce  exhibit  the  com- 
plainant in  such  a  light  as  to  strengthen  and  justify  the 
conclusions  arrived  at  as  to  his  intentional  connivance,  so  far 
as  founded  upon  his  disregard  to  truth  and  principle.  The 
petition  states  as  the  ground  of  divorce,  that  at  the  marriage 
he  believed  the  defendant  to  be  virtuous,  and  that  she  had 
never  had  carnal  connections  with  any  person^  but  that  on 
the  same  evening  he  discovered  that  she  was  pregnant,  and 
for  that  reason  he  ha.s  never  lived  with  her,  or  had  sexual 
intercourse  with  her.  This  is  the  only  reason  for  divorce 
contained  in  the  petition.  The  decree  adjudges  that  upon 
thepr(K:)f^  "the  matters  and  things  set  forth  in  the  petition, 
^re  true  as  therein  alleged."  The  fact  that  he  had  ante- 
nuptial intercourse  with  his  wife  is  admitted  in  the  bill  in 
this  case,  and  must  be  taken  as  true  for  all  purposes,  and 
the  tact  of  cohabiting  with  his  wife  for  months  after  mar- 
^''^ge,  is  proved  beyond  question.  This  shows  that  the 
aivorce  was  procured  on  pretences  known  by  him  to  be  fiilse, 
^nd  proved  by  perjury  or  subornation  of  perjury,  on  his  part. 
^^  bill  in  this  case  deliljcrately  misrepresents  that  decree 
^^  founded  upon  adultery.  And  some  such  misrepresenta- 
tion was  necessary  to  make  the  allegations  in  the  bill  con- 
•'^i-'^tent  with  themselves. 

I  am  therefore  of  opinion  that  the  statutory  bar  of  con- 
•■^^nt  to  the  adulterv,  is  ]>roved  in  two  wavs.  First,  bv  the 
^nscnt  to  adultery  with  three  other  i)ersons  whom  he  em- 
ployed to  commit  the  crime  with  her,  which  in  the  case  of 
«nch  actual  employment,  I  hold  to  be  a  sufficient  coiLsent  to 
subsequent  adultery  with  others,  although  the  adultery  he 
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<levis(Kl  Wets  not  committed.  SocoiicUy,  by  the  proof  from 
eiroumBtances,  of  his  knowledge  of  and  connivance  at  her 
interconrse^with  Chxrk,  iji  sucli  manner  as  to  show  inten- 
tional consent  on  his  part  to  that  adultery. 

This  debars  the  complainant  of  the  relief  sought,  and 
renders  it  unnecessary  to  consider  the  question,  whether  the 
desertion  for  three  venrs,  under  circumstances  wdiich  entitled 
iho  defendant  to  a  divorce  before  the  commencement  of  this 
suit,  and  before  any  adultery  jiroved,  would  bar  the  com- 
plainant. The  courts  of  some  states,  with  statutes  like  our 
own,  have  held  this  a  sufficient  bar.  The  reasoning  of  those 
c  ises  would  apply  with  increased  force  to  this  ca^e,  \vhere 
the  com}>lainant  has,  by  a  divorce,  beyond  question  valid 
in  the  state  of  Indiana,  so  far  actually  severed  the  marriage 
tie,  that  when  there,  he  is  free  from  all  duties  to  his  wife,  could 
conti'act  another  vali<l  marriage,  and  could  live  with  such 
other  wife  without  adultery,  and,  if  the  law  of  that  state  is 
like  that  of  Xcw  Jersev,  would  In?  t^uiltv  of  adulterv  l.)V 
even  living  in  the  same  house  with  the  defendant. 


McOlank's  Administratrix  cb-.  ^^iiki^herd's   P^xecttkix. 

1.  A  ]»l(Mi  of  release  is  not  vui«l  licraus*.'  it  is  not  j-tate»i  in  the  ]»loa,  or  tl:o 
an«\viT  in  support  of  it,  that  the  reh^a^^v  was  ohtaine«l  freely  an«l  without 
frau'l,  when  tlie  hill  contains  no  allegation  of  frain.l. 

2.  Su«h  i^.nio  "^annot  now  hr  raisf<l  liy  spe-ial  rei»lieation.  The  inoih^rn 
praclieo  is  to  j>i'nnit  the  eoniplainiint  to  amend  his  l»ill  hy  inserting  allega- 
tions whieh  will  raise  tlie  issue,  and  require  the  defendant  to  answer  n5»  to 
tlioni. 

'.\.  The  statute  of  limitations  is  a  i;oo<l  ph-a  to  a  hill  for  an  aecouni  of 
trust  funds,  wh(tn-  the  tru>t  i>  not  direct -or  express,  hut  arisen  morely  by 
implication. 

The  (picstiou  in  this  cause  was  the  sutiiciency  of  the  pleas. 
J//-.  W.  II.  Vrcdcnhinylt,  for  <lL*fendant. 
Jl//-.  J.  l\irh:r^  for  comi»lainant. 
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The  Chancellor. 

Douglas  McClane,  the  intestate,  and  husband  of  the  eom- 


Jainant,  in  1856,  disappeared  from  his  house  under  circum- 
stances that  convinced  his  friends  that  he  was  dead.  The 
complainant  and  Joseph  Shepherd,  the  defendant's  testator, 
were  apjx)inted  the  administrators  of  his  estate ;  they  sold 
his  personal  property,  and  also  part  of  his  real  estate  under 
Ml  order  of  the  Orphans  Court  of  Monmouth  county  to  sell 
his  lands  for  the  payment  of  his  debts.  In  1857,  Douglass 
McClane  was  discovered  to  be  alive,  and  upon  finding  out 
the  situation  of  affairs,  he  executed  to  Joseph  Shepherd  a 
power  of  attorney,  dated  March  16th,  1857,  by  which  he 
authorized  Shepherd  to  execute  in  his  name  deeds  of  con- 
veyance of  all  his  lands ;  approved  and  confirmed  all  the 
sales  he  had  made,  and  all  payments  made  to  him,  and 
authorized  him  to  receive  what  might  be  due  on  sales;  and 
also  authorized  him  to  pay  any  debts  owed  by  McClane,  and 
all  expenses  attending  the  sale  of  his  property,  and  to  retain 
to  himself  full  payment  of  all  commissions,  fees,  and  ex- 
penses attending  such  sales,  and  also  ratified  all  j)ayments 
made  bv  said  administrators  out  of  the  monevs  received. 

McClane  afterwards  executed  a  release  to  Shepherd,  dated 
October  13th,  1858,  purporting  to  be  made  on  a  settlement 
of  all  accounts  between  them,  and  in  consideration  of  $10,989, 
and  thereljy  released  and  discharged  him  from  all  demands, 
\)Ojii  at  law  and  in  ecjuity. 

(After  this  alleged  settlement,  both  McClane  and  Shephenl 
dfcd ;  Shepherd  in  1862,  McClane  in  1866.  And  the  bill  is 
filed  l>y  McClane's  administratrix  against  the  executrix  and 
heii-s-at-law  of  Shepherd,  for  an  account  of  the  moneys 
received  by  him  for  the  sale  of  the  property  of  McClane, 
under  the  administration  granted  to  him,  and  under  the 
po\vcr  of  attorney. 

nTo  this  bill  the  defendant  pleads  first  the  release,  setting 

forth  that  all  the  monevs  charged  in  the  bill  to  have  bten 

received,  had  been  paid  to  and  settled  with  McClane  in  his 

lifetime,  and  that  the  release  was  executed  in  consideration 
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of  $10,989,  before  that  time  paid  to  him  at  his  request,  and 
was  executed  under  seal. 

\And  the  answer  in  support  of  the  plea  alleges  that  all 
moneys  received  by  Shepherd,  as  charged  in  the  bill,  were 
})aid  to  him,  or  as  directed  by  him,  before  the  date  of  said 
release. 

('  It  is  urged  that  the  plea  of  release  is  void,  because  it  is 
not.  stated  in  the  plea  or  the  answer  in  support  of  it,  that 
the  release  was  obtained  fairly  and  without  fraud.  The 
authorities  cited  in  support  of  this  position  are  DanieWs  Ch. 
Pr,  694;  Story's  JEq.  PI,  §  796,  312;  Roche  v.  MorgeU,  2 
Sch,  <Sf  Lef,  720;  Phelps  v.  Sproule,  1  Mylne  4"  Keeiie  231. 
\The  language  of  Lord  Redesdale,  in  his  opinion  in  the 
Hoifee  of  Lords  in  Roche  v.  Morgell,  may  seem  to  warrant 
the  conclusion ;  but  upon  examining  that  case  and  the  other 
ceases  cit<3d  in  the  above  authorities,  it  will  be  found  that  in 
all,  there  were,  in  the  bill,  allegations  of  fraud  or  other  mat- 
ters which  would,  if  true,  have  avoided  the  release,  and  that 
the  cases  onlv  hold  that  it  is  necessarv  to  denv,  in  the  plea 
and  in  the  answer  in  support  of  the  plea,  those  allegations 
in  the  bill  which,  if  true,  would  avoid  the  release.  There  are 
in  this  bill  no  allegations  of  fraud  or  of  any  other  fact  which, 
if  true,  would  avoid  this  releas(\  And  the  plea  states  the 
consideration  of  the  reli^ase,  and  that  it  wiis  under  seal.  The 
plea  of  release  must  be  sustained  as  a  good  plea. 

But  the  complainant  asks  leave  to  amend  her  bill,  that 
may  allege  that  the  release  was  fraudulent,  and  thus 
compt'l  the  defendant  in  her  plea  to  deny  the  fraud,  and  in 
h<^r  answer  in  support  of  the  plea  to  discover  the  facts  as  to 
the  alleged  fraud.  The  special  rej)lication  formerly  allowed, 
by  which  this  issue  might  have  been  raised,  has  been  long 
disused,  and  is  no  longer  permitted ;  the  practice  is  now  to 
])ermit  the  complainant  to  amend  the  bill  by  invserting  alle- 
gations which  will  raise  the  issue,  and  require  the  defendant 
to  answer  as  to  them.  The  application  for  leave  to  amend 
was  made  before  the  argumcjit  upon  the  plea,  and  it  was 
[agreed  that  it  should  not  be  waived  by  the  argument.     The 
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complainant  must  be  allowed  to  amend,  upon  payment  of 
costeJ 

It  is  contended  that  the  plea  of  the  statute  of  limitations 
is  not  good,  because  it  relates  to  a  trust ;  that  Shepherd,  in 
this  case,  was  a  trustee  for  McClane. 

The  statute  of  limitations  is  a  good  defence  in  equity  as 
well  as  at  law.  '  When  it  does  not,  by  its  terms,  apply  to 
courts  of  equity,  they  have  adopted  it  by  analogy  to  the 
defence  at  law,  in  all  cases  in  which  it  would  be  a  defence  in 
coiirts  of  law.  But  it  is  no  defence  in  matters  of  a  purely 
equitable  nature,  and  of  which  courts  of  equity  have  an 
^xc5l«rive  jurisdiction.  Trusts  are  held  to  be  within  this 
exception,  being  matters  of  pure  equity  jurisdiction.  But 
this  exception  is  confined  to  express  and  technical  trusts,  and 
not  to  such  as  arise  by  implication. 

Iri  Angell  on  Limitations^  §  166,  it  is  laid  down  "  that  to 
exempt  a  trust  from  the  bar  of  the  statute  it  must  be  a 
direct  trust,  and  must  be  of  the  kind  belonging  exclusively 
to     t^he  jurisdiction  of  a  court  of  equity."     In  the  case  of 
Alley's  Admr  v.  WooUey's  Exrs,  1  Greens  Ch,  209,  Mrs. 
Allien  had  put  all  her  property  in  the  hands  of  Woolley,  by 
^  'W'ariting,  directing  that  he  should  place  the  same  at  interest, 
ai^cl  apply  the  interest  and  part  of  the  principal,  if  necessary, 
to  her  support.     The  Chancellor  says  that  ^^  no  time  will  bar 
the  claim  in  case  of  a  direct  trust."    But  whether  that  trust 
^"Jxa  of  such  a  character  created  the  doubt.     He  held  that  it 
Was  "  an  express  direct  trust,  to  which  no  plea  of  the  statute 
^f  Umitations  was  applicable."     ^'  This  is  unlike  a  delegated 
P^Wer  confided  to  a  person  for  a  single  or  limited  object ;  it 
^^ached  her  entire  property,  related  to  her  whole  living,  and 
^y  its  very  terms,  was  a  continuing  fiduciary  engagement." 
^^  facts  in  that  case  which  the  Chancellor  relied  on  as  con- 
stituting a  direct  or  express  trust,  do  not  exist  in  this.     And 
ue  adopts  the  distinction  taken  in  the  cases  he  refers  to,  that 
tlie  statute  does  not  apply  where  the  trust  is  not  express  or 
direct,  but  arises  by  implication  merely.     In  that  case  the 
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cctstul  que  trust  most  clearly  could  not  have  maintained  a 
rtuil  at  law. 

In  Goodrich  v.  Pendleton,  3  Johns.  C.  R.  384,  the  money 
iri  rttatcd  to  ha\'o  been  received  from  the  government  by  the 
di'l'rndant,  as  agent  and  trustee  tor  the  complainant,  which 
created  a  direct  trust.  Chancellor  Kent,  in  a  learne<i  and 
w«*ll  (!onsidered  oj^inion  in  Kaiie  v.  Bloodgood,  7  Johns,  Cl 
7t.  113,  clearly  recognises  this  distinction,  and  says  in  com- 
menting on  the  judgment  of  Lord  Macclesfield,  in  Lockey  v. 
Lo('ke}jy  Prec.  in  Chanceinf  518 :  *^  The  doctrine  of  this  case 
irt  that  the  trusts  which  are  not  within  the  statutes,  are  those 
which  are  creatures  of  the  court  of  equity,  and  not  within 
tin*  cognizance  of  a  court  of  law,  and  that  as  to  those  other 
trusts  which  are  the  ground  of  an  action  at  law,  the  statute 
is,  and  in  reason  ought  to  be,  as  much  a  bar  in  one  court  as 
in  the  other;"  and  he  approves  and  acts  m\\o\\  that  doctrine. 
In  Far  nam  v.  Brooks,  9  Pick.  242,  Chief  Justice  Parker,  in 
delivering  the  opinion  of  the  court,  says:  *' This  exception 
is  confined  to  direct  trusts  creat(»d  ])y  deed  or  will,  or  per- 
haps by  appointment  of  law,  such  as  executorshii^  or  <uimin- 
isti'ations.  But  cases  of  constructive  trusts,  resulting  from 
partnerships  and  agencies  and  the  like,  are  held  to  l)e  within 
the  statute."  In  Pohinson  v.  Hook,  4  Mason  152,  Justice 
Storv  savs :  '*  But  as  to  ciis(\s  of  merely  eonstructive  trusts 
(!r(^ated  by  courts  of  ecpiity,  or  cases  which  are  treated  for 
some  purposes  as  implied  trusts,  to  which  however  legal 
remtxlies  are  aj>plicable,  the  doctrine  cannot  l>e  admitted 
that  the  statute  of  lijnitations  does  not  embrace  them." 

In  this  case  there?  is  no  (»xpress  or  direct  trust.  None  Wiis- 
<;n*ated  by  the  administrator's  dei^ds;  they  were  simply  and 
aiisolutelv  void,  and  the  jnoney  received  on  them  did  not 
In-long  to  ^IcClane,  but  to  the  purchasers.  When  McClane 
authorized  Shepherd  to  ex(HHite  <h»eds  confirming  those  sales, 
;ind  directed  the  mon(»y  before  paid,  should  be  credited  on 
the  new  conveyances,  an<l  authorized  Shepherd,  as  his  attor- 
ney, to  sell  all  the  residue  of  his  property,  and  to  pay  with 
y  receive/1,  his  debts,  Shepherd  was  not  thereby  made 
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his  trustee,  but    his  agent.     The   money  he  had   already- 
received,  and  which,  until  the  conveyances  were  confirmed, 
the  purchasers  could  claim  by  their  accepting  the  convey- 
ances made  by  Shepherd  as  attorney,  was  freed  from  the 
claim  of  the  purchasers,  and  was  held  by  him  as  money  had 
and  received  for  the  use  of  McClane.     And  if  any  money 
remained  he  held  it  as  McClane's  agent,  and  was  bound  to 
pay  it  to  him.     There  can  be  no  doubt  but  an  action  for 
money  had  and  received,  would  lie  at  law  for  it.     The  law 
would  raise  a  promise  to  pay  it  over  under  the  circumstances 
-of  this  ca«e.     If  any  trust  whatever  exists  in  this  case,  it  is 
i^ot  a  direct  or  express  trust,  but  one  arising  by  implication. 
The  statute  of  limitations  is  a  good  plea. 


Linell's  Administrator  vs,  Linell  and  others. 
t 

1.  A  direction  by  a  testator,  that  the  proceeds  of  certain  lands  be  applied 
^  o  erect  a  house,  if  his  family  desired  it,  with  no  other  directions  as  to  those 
^ands,  leaves  them  undisposed  of;  as  to  them,  testator  is  intest^t^. 

2.  A  declaration  after  devising  lands  to  his  son  11.,  that  "  I  do  not,  therc- 
:Core,  give  him  any  further  portion,"  does  not  bar  11.  from  inheriting  part  of 

the  lands  as  to  which  testator  died  intestate. 


This  cause  wa^  argued  upon  bill  and  answers.  The  bill 
was  filed  for  a  construction  of  the  will  of  the  testator,  an- 
nexed to  the  letters  of  administration  issued  to  the  complain- 
ant. The  funds  in  his  hands  are  the  proceeds  of  the  sale  of 
lands  in  Newark,  of  which  the  defendant,  James  S.  Linell, 
claims  one-fourth;  the  three  other  defendants  contend  that 
he  is  not  entitled  to  anv  interest  therein.  The  controversv  is 
l»etween  these  defendants. 

Mi\  T.  liunyon,  for  James  S.  Linell. 

Mr,  A,  S.  Hithbellj  for  the  other  defendants. 
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The  testator,  by  the  ninth  clause  of  his  will,  directs  that 
the  proceeds  of  his  real  estate  in  New  Jersey,  and  any 
property  he  had  not  hefore  disposed  of,  should  be  used  to 
[>ay  his  debts  and  to  erect  a  house,  which  he  had  authorized 
to  be  built  for  a  homestead,  on  a  lot  which  he  had  purchaserl 
in  Michigan,  if  his  wife  and  family  should  desire  it ;  and 
that  any  balance  remaining  should  be  placed  at  interest  for 
the  use  of  his  wife  and  familv. 

He  directed  that  a  tract  of  land  which  he  owned  in  Mich- 
igan, adjoining  the  homestead  lot,  should  l)e  kept  for  five 
vears,  for  the  use  of  his  wife  and  children ;  and  after  that^ 
should  go  to  his  four  oldest  children,  subject  to  an  annuity 
to  his  wife  during  widowhood.  He  gave  a  house  and  lot  in 
Canandaigua  to  his  son  Henry,  when  of  age,  and  until  then 
he  gave  the  rents  for  the  use  of  the  family.  He  gave  to 
each  of  his  daughters  ^VMMJ  iis  she  became  of  age,  and  until 
then,  gave  them  a  home  with  his  family  and  suj)port  out  of 
his  estate.  He  gave  to  his  son  James  his  note  for  f600,  in 
addition  to  ^19CK)  which  he  had  l>efore  given  him,  and 
statei:!,  **  I  do  not,  therefore,  give  him  any  further  portion 
until  th<f  farm  aforesai<l  is  divided  as  above  directed." 

Besides  the  four  defendants,  the  testator  left,  at  his  death, 
two  infant  children  of  tender  vears,  who  died  under  ten  vears 
of  age.  His  family  consiste<l  of  his  widow,  these  two  infant 
t;hildren.  and  the  four  defendants.  Since  his  death,  his 
widow  and  two  daughters  have  married,  and  the  family 
have  broken  u[»  and  separate<l.  His  widow  released  to  the 
dtffendants  all  her  interest  in  the  estate. 

The  procee<:ls  of  the  lands  in  Newark  were  not  needed  to 
juiy  debts,  or  to  erect  the  homestead.  The  homestead  Wiis 
sold  after  the  marriage  of  the  widow  and  the  bivaking  up 
of  the  familv. 

In  this  situation,  the  lands  in  Newark  and  their  proceeds, 
are  not  disposed  of  l>y  the  will  of  the  testator.  The  only 
dispoeitions  which  he  attempted  have  failed,  and  as  there  is 
leriduary  clause  in  the  will,  except  that  contained  in  the 


FEBEUAKT  TERM,  167i:».  >i> 


or  r  Liaell 


I 


-daoae  in  wLl':ii  \hese  laibis  were  atiem|»ied  to  Iv  ili<{xv<\l 
oL  he  most  W  beJd,  ^  lo  the^  Lmik,  to  have  dioii  iiuestato. 
But  the  other  deieniiants  claim  that  the  provi^ioiv^  of  the 
Sfth  cku^.  in  stating  "  th;it  I  do  not,  theretore,  give  him 
any  farther  [ortion  until  the  larm  is  ilivide^l, '  shuti^  out 
iuaes  from  reo?ivinir  anv  more  of  the  testator's  estate, 
except  his  fort  of  the  feirm. 

I  do  not  think  that  this  pn>vision  ttm  have  that  etfivt. 

The  testator  most  proUiMy  su{»|Kised  that  he  had  dis{x>^^l  of 

^his  prof-erty.     And  in  that  disjKJsition  he  intended!  to 

^ve  James,  in  addition  to  the  $HX»l>  Wfore  given  to  him, 

iis  note  of  $6i>j  and  one-fourth  of  the  farm :  he  did  not 

'fltend  to  aire  him  anv  more.     He  i::;\ve  to  each  of  his  other 

^'Mdren  sjiecifie  legacies,  and  did  not  give  them  any  moiv : 

'^e evidently  did  not  intend  to  give  them  any  more;  l>ui  he 

^d  i^ot  say  this  in  words,  as  in  James'  c^ise,  but  he  s;\id  so 

t^y  hi^  act.     He  maile  no  provision  as  to  a  surplus  which  he 

^^d  not  suppose  would  exist ;  he  did  not  provide  that  Janu^s 

siioiLlcJ  have  no  more  of  his  estate:  onlv  that  he,  l>v  the 

[KWitx-ve  provisions  of  his  will,  would  not  (five  him  any  moiv. 

1^  fce  supposed  there  wouM  l»e  a  surplus,  the  case  sivms 

to  in^  gtill  stronger.     If  he   delilH?rately  intendtnl   to  die 

mtesi'tate  as  to  ptirt,  he  would  have  providt^l  that  his  son 

Jam^B  should  be  excluded,  if  he  so  intended.     Ho  iX)uKl 

navo    not  understood  the  words,  ''  I  do  not,  therefore,  give 

mm  any  further  portion,"  of  what  he  was  then  dividing,  to 

"^^^  the  effect  of  excluding  him  from  any  surplus.     I  am  of 

<^pit\ion,  therefore,  that  the  testator  died  intestate  as  to  tlu»se 

proceeds,  and  that  James  is  not  excluded  from  his  share. 

A.nd  this  share  will  not,  as  contended,  bo  affected  by  the 
ivdvancement  of  $1900  made  to  James  in  th(^  testator's  life. 
These  lands,  at  his  death,  were  real  estate,  and,  so  far  as  not 
^lisposed  of,  descended  as  such,  and  no  advancement  of  lands 
was  made  to  James.  If  thev  were  not  n^al  t\^tate,  vet  tlu» 
statute  directs  advancements  to  be  allowed  onlv  in  distribu- 
tion  of  the  surplusage  of  the  goods  of  any  person  dying 
ijitestate.     This  must  be  held  only  to  apply  to  piTsons  dying 


84  CASES  IN  CHANCERY. 

Feit's  ExeoutorR  v.  Vnnatta. 

wholly  intestate ;  the  words  and  equity  of  the  statute  lx)th 
require  such  construction.  It  would  be  gross  injustice,  and  a 
perversion  of  the  object  of  the  statute,  to  apply  it  to  a  suq)lus 
not  disposed  of,  in  a  case  like  this,  where  the  testator,  in  the 
dispositions  which*  he  has  made,  has  taken  such  advance- 
ment into  consideration,  and  in  that  wav  fixed  the  share  of 
each  child. 

Jo.mes  is  entitled  to  one  equal  fourth  of  the  surplus  in  the 
complainant's  hands,  and  each  of  the  other  children  to  one- 
fourth  of  it. 


Fkit's  Executors  vs.  Vanatta  and  others. 

1.  Tin*  word  "chiMren"  will  not  ho  construed  to  include  grandchildren. 
nnlfss  ihen?  is  soniothing  in  the  context  to  show  that  the  testator  intende<i 
that  it  should  include  grandchildren,  or  unless  the  provision  will  be  inoper- 
ative without  such  construction. 

2.  Upon  an  ordinary  limitation  hi/  vay  of  remainder  to  children,  Ac,  in 
a  class,  all  who  are  b\  eit)<e  at  the  time  of  the  death  of  the  testator,  take 
vested  and  <-onsfqut'nily  transmissible  interests,  immediately  upon  the  tes- 
tator's death. 


This  case  was  argued  on  final  hearing,  upon  pleadings  and 
})rools. 

Mr.  >S7///wia/?,  for  complainants. 

Mr.  P.  D.   VrooDi,  for  defendants. 

Thk  Chancellor. 

Tlii*  bill  is  filed  by  the  complainants  for  the  construction 
of  the  will  of  Marv  Feit,  and  for  directions  as  to  the 
execution  of  it,  which  devolved  upon  them  as  the  executors 
of  Paul  Feit,  her  surviving  executor.  Mary  Feit  bequeathed 
to  each  of  her  other  children  §700,  and  then  bequeathed  to 
her  executors  $700,  in  trust,  to  pay  the  interest  annually  to 
her  daughter,  Ann  Davision,  during  her  natural  life,  and 
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after  her  decease,  bequeathed  the  same  to  the  children  of 
her  daughter,  Ann  Davison,  share  and  share  alike ;  but  if  no 
children  of  her  daughter  Ann  should  be  living,  then  to  fall 
into  the  residue  of  her  estate. 

The  residue  of  her  estate  she  directed  to  be  equally  divided 
among  her  children ;  and  that  the  part  which  should  fall  to 
her  daughter,  Ann  Davison,  should  remain  in  the  hands  of 
her  executors,  and  the  interest  of  it  be  paid  to  her  daughter 
Ann,  during  her  natural  life ;  and  after  the  decease  of  Ann, 
she  gave  her  part  of  the  residue  to  her  children,  equally  to 
i)e  divided  among  them.  At  the  date  of  the  will  Ann  had 
one  child,  Mary,  who  afterwards  married  Samuel  Vanatta, 
hy  whom  she  had  childi'en.  She  died  in  the  lifetime  of  her 
mother,  leaving  her  husband  and  children  surviving  her. 
Ann  Davison  died  in  1866,  leaving  no  other  children  or 
descendants  than  the  children  of  Marv  Vanatta.  Ann 
Davison's  share  of  the  residue  was  $746,  which  was  retained 
for  her  by  the  executors ;  and  the  question  now  is,  whether 
this  specific  and  residuary  bequest  passes  to  her  daughter's 
Aildren,  or  to  her  representative,  or  falls  into  the  residue  of 
the  estate. 

The  word  children  used  in  this  will,  does  not,  in  its  settled 
♦'^nd  usual  signification,  include  grandchildren,  though  it  is 
'^metimes  used  to  include  them.  The  settled  rule  in  the 
construction  of  wills  is,  that  it  will  not  be  construed  to  in- 
clude grandchildren,  unless  there  is  something  in  the  con- 
^'^xt  to  show  that  the  testator  intended  that  it  should 
include  grandchildren,  or  unless  the  provision  will  bo 
inoperative  without  such  construction.  1  Hojyer  on  Leg, 
^'AKent  345;  2  Jarman  on  Wills  69;  2  Williams  on 
ErmUors  988;  Crooke  v.  Brookeing,  2  Vern.  1U6;  Rad- 
^l^ffex,  Buckley,  10  Ves.  195;  Moor  y.  Raisbcck,  12  Sim. 
123;  ifow7a«  v.  Caroxv,  7  Paige  i2S]  Cutter  w  Doughty, 
23  Wmd.  522;  Tlerx.  Pennell,  1  Echv.  Ch.  354;  Hone\'. 
yanSchaick,  3  Edw.  Ch.  474 ;  S.  C,  in  Ei-ror,  3  N.  Y,  538. 

In  this  case,  there  is  nothing  in  the  will  to  show  that  the 
Stater  intended  to  include  grandchildren.      There  is   no 
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irovi^rioti  in  it  which  wouM  lie  in  «\iiv  wav  ino»:>n5istent  with 

>  aw 

^r.  -rxi-T'^r  'iir^itiori  that  this  $7«>j  should  in  no  case  be 
i-tii'i  'o  Ar.r/*  t:randi;h:i«iren :  and  the  hie«}u«est  was  cfearly 
viili'i  .t.vi  •  -s^^nitiv^r  to  vest  the  lecaov  in  Marv.  the  'iaiu^ter 
-  f  Ar.r:.  who  wa*  livinsr  at  the  date  of  the  will.  These 
wonU  rn-ii::  thru  l^  taken  in  their  usa;\l  and  natural  sigiiiti- 
■mifi.  t/  rrieaii  •hildr'^ii  only,  and  not  to  include  grand 
•  fiiidr-rf..  Th-n  the  provisir^n  that  if  no  chil«iren  of  Ann 
•ho*iM  t*-  Viviuiz  at  her  deatii.  the  sj^xinc  legacy  of  ^7lkK 
-ho'jM  fall  into  the  residue  of  her  estate,  t*jok  effect  u[on 
the  dr-ath  of  Ann.  without  anv  child  surviving. 

Tills  limitation  ow-r  is  o>nfin»>«l  to  the  sjiecific  legacy,  and 
ia  not  hiiurx^l  to  the  lJe•ul^^t  of  the  residue.  The  tjift  of 
the  inter^-s:  of  the  residue  to  Ann.  for  life,  and  the  princii^d 
to  hrr  •  hil'lrvn  at  her  death,  crave  a  vesteil  interest  to  such 
«:hild  of  Anii  as  wjv??  livinir  at  the  date  of  the  will,  and  the 
♦Irath  <'i  the  testatrix.  This  w;\s  heM  bv  the  Court  of 
Err'>r^.  in  a  will  where  the  children  were  nametl.  in  Howdls 
Ex  r  v.  ^rr'>:n'^  Adin  r,  '2   Vnxrux  570. 

Til'-  n-sult  of  the  tl»:x-isions  on  this  {->int,  Ls  correctly 
.-t;ite»l  in  2  WdUayix^  on  Extciftor-^  i^So.  "  Ufon  an  onlinary 
iLraiMtion  6>y  tiv  of  remiaifi'lKr  to  chitUvn.  Ac.  in  a  class, 
:iH  who  artr  in  €SJf€  at  the  time  of  the  death  of  the  testator, 
tak'>  V  't'-l  an!  cons?juently  transuiissiWe  interests,  imme- 
«iiatr-Iy  u[-.n  the  testator's  death,  antl  all  who  come  in  arte 
'u-fi-rr-  the  p;irticular  ^-states  en«l.  and  the  limitation  takes 
etFet.t  in  j-jssession,  are  to  W  let  in.  an«l  take  a  vested 
int'.-r^>t  a<  si>:»n  as  thev  o»me  in  t>><'.  and  thev  and  their 
repr'.-s^r.tativcs  will  take,  as  if  they  hati  lieen  in  e^e  at  the 
rotator's  .leath.**  In  the  residuary  l^e^juest  there  was  no 
limitati«>ii  over  in  case  no  child  of  Ann  w;v?  living  at  her 
•l'?iith.  ;\s  in  the  gift  of  the  .$7*A\  The  residuary  legacy  to 
Ann  U>inir  veste»l  in  her  dauirliter  Marv.  from  the  death  of 
the  testatrix,  and  no  other  child  having  l»een  l»om  in  the 
life  of  Ann.  must  l»e  jxiid  to  the  r^^prcsentative  of  Mary; 
that  is  the  administrator  ot  her  estate.  It  is  personal  estate, 
and  after  payment  of  debts  must  Iv  distributed  according  to 
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law".       In  this  case  it  will  belong  to  her  husband,  Samuel 
V"fvr:ka,tta. 

1 1,  was  a  proper  case  for  the  executor  to  ask  directions, 
«incl  the  costs  of  the  parties  must  be  paid  out  of  the  estate; 
also,  a  counsel  fee  to  the  executors. 


Farnum  vs.  Burnett  and  others. 

1  -  An  instrument  under  seal  is  good,  though  no  consideration  was  given 
^^^^  i-t.-.  Courts  will  not  allow  the  consideration  to  be  inquired  into  for  the 
'^^^^^^^  of  declaring  the  instrument  void,  for  want  of  consideration,  but  they 
^^''*-*^l  »    for  the  purpose  of  ascertaining  what  is  due  upon  it. 

^-      A   mortgage  given    by    the    legal  owner  of   the    fee    of   mortgaged 

^^^"'^'"tfcises  to  one  of  several  persons  having  a  beneficial  interest  therein,  with 

^^    ^i^onsent  of  all  the  others,  for  the  avowed  purpose  of  enabling  him  to 

^^^'^^  money  on  it,  is  a  perfectly  valid  security,  and  in  the  hands  of  any  one 

^*^    has  advanced  money  or  become  security  for  money  raised,  is  upon  a 

**i  client  consideration  to  sustain  it,  as  against  all  subsequent  encumbrancers 

*"    J  *  "urchasers. 

'  *  ~     A  mortgage  made  for  future  advances  is  good  as  against  a  subsequent 
^~*^  baser  or  mortgagee. 


^^he  argument  of  this  cause  was  had  upon  final  hearing, 
t^<::3n  the  pleadings  and  prools. 

J/r.  Letvi^j  for  complainant. 

Jfr.  MoffiCy  for  defendant,  Stratton. 

The  Chancellor. 

The  defendant,  Burnett,  held  the  title  to  the  premises 

^^^:tiveyed  by  the  mortgage  in  this  case,  in  October,  1863, 

^^X'  his  own  benefit,  and  that  of  the  defendants.  Wood  and 

^c*uthwick.    Each  was  interested  in  an  equal  third.    At  that 

^iine  he  executed  a  mortgage  on  the  w^hole  promises,  to  the 

^^fendant.  Wood,  for  $2500,  with  interest,  payable  in  three 

V^ars.     Ko  consideration  was  paid  by  Wood  for  this  mort- 
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gage,  but  it  was  given  to  him  to  enable  him  to  raise  monej 
on  it,  and  lH?cause  he  was  interested  in  the  property.  Thi: 
mortgage,  Wood,  on  the  24th  day  of  December,  1863,  de 
livered  to  the  defendant,  Southwick,  with  a  written  assign 
ment,  leaving  a  blank  for  the  name  of  the  assignee,  witl 
f)Ower  to  insert  any  name  he  might  desire.  It  was  delivere( 
to  him  for  the  purpose  of  raising  money  upon  it.  Th< 
verbal  understanding  at  the  time  was,  that  the  mone^ 
should  be  raised  for  the  benefit  of  both  Wood  and  South 
wick.  Southwick  having  inserted  in  the  asssignment  th» 
name  of  the  complainant  as  assignee,  delivered  it  and  th 
mortgage,  and  the  lx)nd  given  with  it,  to  the  complainant  a 
security  for  endorsements  which  the  complainant  migh 
make  for  the  V^enefit  of  himself  and  Wood,  or  either  o 
them.  The  complainant  then  endorsed  two  notes  of  $100( 
each,  one  drawn  by  Wood,  the  other  by  Southwick,  eacl 
endoi"sed  bv  the  other,  and  each  received  the  amount  ob 
tained  bv  the  discount  of  his  note.  Wood  did  not  knov 
how  or  of  whom  the  money  was  procured,  and  |)aid  th< 
amount  of  his  note  at  maturitv  to  Southwick,  and  about  o: 
after  that  time  agreed  with  Southwick,  that  Southwicl 
should  take  the  mortgage  for  his  own  benefit  and  conveni 
ence,  and  should  account  for  the  same,  or  have  the  mortgag 
cancelled  ;  and  took  from  Southwick  a  written  stipulation  set 
ting  out  that  agreement,  which  for  some  reason  was  datec 
ba«k  to  DecemWr  26th,  1863.  The  notes  endorsed  bv  tb 
complainant  were  taken  uj)  by  the  proceeds  of  new  notes  o: 
rhf»<-ks  endorsed  by  him,  and  discounted  for  the  purpose 
And  the  endorsements  for  the  accommodation  of  Southwicl 
wor^  continued  until  April  5th,  and  May  4th,  1866,  whei 
two  checks  each  for  $1680,  lx)th  drawn  by  Wood,  to  th< 
order  of  Southwick,  and  endorsed  by  him  and  Farnum,  wer« 
protf*sted,  and  paid  by  Farnum.  These  checks  were  endorse< 
V»y  Farnum,  at  the  request  of  Southwick,  for  his  benefit,  anc 
Farnum  now  seeks  to  foreclose  this  mortgage  to  repay  th 
money  paid  on  these  checks ;  he  claims  to  hold  the  mortgage 
to  indemnify  him  from  his  endorsements  on  them. 
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Iq  1866,  Burnett  mortgaged  part  of  the  same  premises  to 
the  defendant,  Stratton,  to  secure  the  payment  of  $7000. 
He  had  before  conveyed,  with  warranty,  the  residue  of  the 
premises.  This,  as  between  these  purchasers  and  Stratton, 
throws  the  whole  burden  of  the  complainant's  mortgage  on 
the  part  so  mortgaged  to  Stratton.  Stratton  foreclosed  his 
mortgage  without  making  the  complainant  a  party,  and  at 
the  foreclosure  sale  became  the  purchaser  of  the  premises  in 
his  mortgage,  wdiich  were  conveyed  to  him  by  the  sheriff's 
deed,  August  29th,  1868. 

Stratton  contends  that  the  complainant's  mortgage  is  void 
for  want  of  consideration,  as  between  Burnett  and  Wood, 
and  that  if  not  void,  that  the  debt  or  liability  for  which  it 
was  assigned,  has  in  whole  or  in  part  been  paid  and  dis- 
charged. 

A  l)ond  and  mortgage,  or  any  instrument  under  seal, 
implies  a  consideration,  none  need  be  proved ;  and  it  is  good 
if  it  is  shown  that  none  was  given.  And  neither  courts  of 
law  or  equity  will  allow  the  consideration  to  be  inquired 
into  for  the  sake  of  declaring  the  instrument  void  for  want 
of  consideration ;  but  they  will,  for  the  purpose  of  ascer- 
taining what  is  due  upon  it.  This  mortgage  given  to  Wood 
by  Burnett,  the  legal  owner  of  the  fee,  with  the  consent  of 
the  others  interested,  for  the  avowed  purpose  of  raising 
money  upon  it,  is  a  perfectly  valid  security,  and  in  the  hands 
of  any  one  who  has  advanced  money,  or  become  security 
for  money  raised,  is  upon  a  sufficient  consideration  to  sustain 
it,  as  against  all  subsequent  encumbrancers  or  purcLosers. 

The  object  of  the  assignment  is  clearly  proven,  by  both 
Farnum  and  Southwick,  the  parties  to  the  transaction,  and 
no  Miitness  in  any  way  contradicts  their  testimony.  It  was 
to  secure  Farnum  for  endorsements  made  by  him  for  Wood 
and  Southwick,  or  either  of  them.  The  endorsement  of  the 
two  checks  of  $1680  each,  and  the  payment  of  them  by 
Famiun,  is  proved  and  not  disputed.  The  amount  paid  by 
him  exceeds  the  amount  due  on  the  mortgage,  and  he  is 
entitled  to  all  the  principal  and  interest  due  on  the  mort- 
gage, as  indemnity  in  part  for  that  payment. 
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The  payment  of  his  first  note  by  Wood  to  Southwick 
cannot  affect  Famum ;  the  amount  was  not  paid  to  him.  An 
if  it  had  been,  and  the  first  notes  of  Soaithwick  and  Woo(E 
had  both  been  paid,  yet  under  the  agreement  as  proved 
upon  which  the  assignment  was  delivered  to  Farnum,  tha^ 
it  waa  to  be  held  as  security  for  any  endorsements  he  migh^ 
make,  it  is  security  for  the  endorsement  of  the  two  checks — 
And  a  mortgage  made  for  future  advances,  is  good  as  agains^i 
a  subsequent  purchaser  or  mortgagee.,^ 


Seeger's  Executors  vs.  Seeger  and  others. 

1.  Where  the  will  contains  no  power  or  direction  to  sell,  such  power  Ij* 
not  created  by  implication,  because  necessary  or  convenient  to  enable  tht- 
executors  to  execute  the  directions  of  the  will. 

2.  When  express  directions  are  given  to  sell,  and  no  person  is  named  to 
make  the  sale,  the  power  of  sale  is  held  to  be  in  the  executors  by  implica- 
tion, in  cases  where  it  is  their  duty  to  distribute  or  pay  out  the  proceeds. 


This  cause  was  argued  for  final  decree  on  pleadings  and 
proofs. 

Mr.  AitkiUf  for  complainants. 

The  Chancellor. 

This  bill  was  filed  In-  the  complainants,  the  executors  of 
the  will  of  Adam  Seeger,  deceased,  for  a  construction  of  the 
will  and  directions  as  to  their  duty.  The  will  gives  one- 
third  of  all  testator's  estate  to  his  wife,  Magdalena,  and  the 
remaining  two-thirds  to  his  two  children,  the  infant  defend- 
ants, Anna  and  Charles.  It  directs  the  executors  to  invest 
the  two-thirds  of  his  property,  and  use  the  interest  and  so 
much  of  the  principal  as  is  necessary  for  the  education  and 
maintenance  of  his  two  children.  It  directs  that  if  one  of 
his  children  should  die,  the  other  should  be  entitled  to  the 
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full  two-thirds,  or  so  mucli  as  should  remain ;  and  if  both 

should  die,  he  gave  the  two-thirds,  or  so  much  as  should 

remain,  to  the  defendants,  the  German  Evangelical  Lutheran 

Trinity  Church  of  Trenton.     The  will  contains  no  directions 

to  sell. 

Testator  8  wife  died  a  few  weeks  before  him ;  they  left  two 
cluldren  only,  the  infant  defendants.  His  whole  estate  con- 
sisted of  a  house  and  lot  in  Trenton,  the  rents  of  which  are 
entirely  insufficient  to  educate  and  support  these  children, 
who  are  now  fourteen  and  nine  years  of  age,  respectively. 

The  complainants  are  advised  that  they  have  the  power 
of  sale  by  implication,  as  without  it  they  cannot  perform  the 
directions  of  the  will,  and  invest  the  principal  and  apply  so 
much  as  may  be  necessary  to  the  education  and  support  of 
the  children.  They  pray  a  construction  of  the  will  and 
directions  as  to  their  dutv. 

There  is  no  authority  or  decision,  so  far  as  my  researches 
have  extended,  which  holds  that  in  a  will  which  contains  no 
power  or  directions  to  sell,  such  power  is  created  by  impli- 
cation, because  necessary  or  convenient  to  enable  the  exec- 
utors to  execute  the  directions  of  the  will.  When  express 
directions  are  given  to  sell,  and  no  person  named  to  make 
the  sale,  the  power  of  sale  is  held  to  be  in  the  executors  by 
impHcation,  in  cases  where  it  is  their  duty  to  distribute  or 
pay  out  the  proceeds.  The  cas(^  referred  to  in  the  argu- 
ment are  confined  to  this  point,  and  go  no  further.  None 
of  them  sustain  the  position  vaguely  laid  down  in  Wash- 
bum's  Treatise  on  Real  Property,  and  referred  to  in  the 
argument.  I  am  not  inclined  to  extend  the  implication 
l»eyond  the  authorities. 

The  executors  have  no  power  to  sell  even  the  two-thirds 
devised  to  the  two  children.  The  other  question  raised,  as 
to  the  extent  of  the  estate  of  the  children,  are  not  proper  to 
'»e  decided  in  this  suit,  which  relates  merely  to  the  power 
and  duty  of  the  executors,  who  have  no  interest  in  that 
question;  it  is  a  question  of  law  between  the  infant  defend- 
ants and  the  church. 


\ 
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THE  COURT  OF  CHANCERY^ 


OF  THE  STATE  OF  NEW  JERSEY, 


MAY  TERM,  1870. 


(,''>LR.<EN  i'^.  Caxfield  aud  Van  Syckle. 

1.  Th»'  tuilure  •.>t*  a  mortgagne  to  ke€j»  hU  covenant  to  pnx'urt  tvrtain  rt- 
Itra.-e:'.  i."f  no  «ietVn«?t*  to  a  ;?uit  for  a  forei:loeure  of  the  mortjijage.  where  the 
rii«»rtga^or  agree*!  to  pay  the  money  at  a  certain  time  ab«?oIutely,  and  not  on 
.'undition  that  the  reltast^s  ha«l  btren  procure*!. 

2.  It  does  not  aSf^i  the  question,  that  the  suit  i^  bri>ught  by  a  bona  jUfe 
:'iircha.*er  of  the  ni'-rtijage  for  a  valuable  and  full  consideration,  without 
n"tic»=-  cf  thi-*  Cfveuant.  H»^  h<»M:*  it  subject  to  every  equity  and  defence  to 
whi'  h  it  w;i>  "iuhje.-t  in  the  han*ls  of  the  mortjfagee. 

-.  r..urt*  "f  e«[uity  will  not  giv<^  to  such  inde{«endent  covenants  an  effect 
•iitif»-r»-nt  tr'.'iii  their  l»*ijal  etfert.  <>r  turn  indej^ndent  covenants  into  condi- 
ti«'ri;il,  b»^  ;\u-e  It  will  uiv*-  better  pn>te\.tion  to  a  party,  or  diminish  litiga- 

ti«"'n. 


Tlie  oaiL^o  Wits  brouirht  to  final  hearing,  uix)n  the  pleadings 
an«l  ['TX't^. 

Mr.  C''>fflt,  for  omiplainant. 

The  Mil  in  tlii.s  cause  was  fileii  to  forecloee  a  mortgage 
iriven  hv  John  r*anfitld  to  Amlrew  W.  Shaw,  January  2d, 
1S66,  to  secure  the  {»iiyment  of  §2518.34,  of  which  $1003 
was  due  April  1st,  1866,  $ltXV>  April  1st,  1867,  and  the 
balance  April   1st,  1868,  with  interest,  payable  April  Ist, 
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1866,  and  annually  thereafter.  Canfield,  the  mortgagor,  paid 
Shaw,  the  mortgagee,  five  days  after  its  execution,  on  the 
mortgage,  $215.59,  and  he  paid  the  interest  in  full  to  April 
1st,  1867.  The  whole  balance  was  due  before  the  bill  was 
filed. 

On  the  5th  day  of  October,  1868,  the  mortgage  was 
iissigned  by  Andrew  W.  Shaw,  the  mortgagee,  to  Arminda 
Coursen,  the  complainant.  The  premises  covered  and  con- 
veyed by  tlie  mortgage,  are  situate  in  the  townships  of 
Greefl  and  Stillwater,  in  the  county  of  Sussex,  and  were 
sold  by  Canfield,  the  mortgagor,  to  George  L.  Van  Syckle, 
the  other  defendant,  on  the  21st  of  December,  1868,  and  he 
assumed  to  pay  complainant^s  mortgage  as  part  of  the  {)ur- 
chase  money. 

The  defendants  seek  to  avoid  the  payment  of  the  money, 
and  the  foreclosure  of  the  mortgage,  on  the  following  grounds : 
1st.  They  allege  that  the  mortgage  was  given  by  said  Can- 
field  to  said  Shaw,  to  secure  a  part  of  the  purchase  money 
for  the  premises  therein  described,  which,  on  the  day  the 
same  bears  date,  were  conveyed  by  said  Shaw  and  wife  to 
said  Canfield,  by  deed  of  warranty.  2d.  That  on  the  day  the 
said  deed  was  executed  and  delivered,  and  the  mortgage 
given,  Shaw,  the  grantor,  executed  and  delivered  to  said 
Canfield  an  agreement  in  writing,  and  under  seal,  whereby 
he  bound  himself  to  procure  and  deliver  to  said  CanficM 
certain  releases,  the  better  to  secure  the  title  to  the  premises 
he  had  conveyed,  and  that  Shaw  has  broken  his  covenants 
in  this  agreement  contained.  3d.  The  defendant,  Canfield, 
alleges  that  at  the  same  time  the  written  agreement  was 
executed,  Shaw,  the  mortgagee,  verbally  agreed  with  him 
that  no-  part  of  the  principal  of  the  mortgage  should  be  pay- 
able, until  he  had  performed  his  written  agreement.  4tli. 
They  allege  that  at  the  time  Canfield  conveyed  to  Van  Syckle, 
he  represented  to  Van  Syckle  that  no  part  of  the  principal  of 
complainant's  mortgage  was  to  Ijc  i>aid,  until  the  releases 
mentioned  in  the  agreement  between  Canfield  and  Shaw  had 
l>een  procured  by  Shaw,  and  that  Van  Syckle  assumed  to  pay 
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complainant's  mortgage  on  that  express  understanding.  5th. 
That  they  are  advised  by  their  counsel,  that  the  title  of 
Shaw,  the  grantor,  and  mortgagee  to  the  premises  conveyed 
by  him  to  Canfield,  and  covered  by  complainant's  mortgage, 
is  a  determinable  /ee,  and  set  forth  portions  of  the  wills  of 
Robert  C.  Shaw,  the  father  of  said  Andrew,  and  of  Andrew  his 
uncle,  from  whom  they  claim  said  Andrew  W.  Shaw  derived 
his  title  to  the  premises  in  question,  to  show  that  this  opinion 
is  correct.  6th.  They  allege  that  Shaw,  the  mortgagor,  has 
removed  from  the  state,  and  that  he  is  not  responsible.* 

These  comprise  all  the  viaterial  allegations  contained  in 
the  defendants'  answer.  Do  they  constitute  a  defence  to 
this  suit?     It  is  submitted  they  do  not. 

Ist.  Because,  if  the  pretended  oral  agreement  was  made, 
and  that,  with  the  written  agreement,  would  constitute  an 
equitable  defence  as  against  Shaw,  the  mortgagee  and 
grantor,  they  would  not  against  a  bona  fid^  assignee. 

A  written  or  oral  agreement  made  at  the  same  time  the 
mortgage  was  given,  or  subsequently,  changing,  limiting,  or 
defeating  the  mortgage,  of  which  the  assignee  liad  no  notice, 
actual  or  constructive^  to  which  the  mortgagor  was  a  party, 
w^ould  not  affect  the  right  of  the  assignee.  It  is  a  fraud 
upon  an  innocent  purchaser,  against  which  equity  will  not 
give  him  relief. 

2d.  Because,  these  allegations  together  amount  only  to  an 
allegation  of  an  outstanding  title,  or  a  defective  title,  and 
of  covenants  broken  ;  and  where  there  has  been  no  eviction 
or  ejectment  brought,  no  such  defence  can  be  set  up  against 
a  foreclosure  suit,  even  by  the  7nortgagor,  Long's  AdviW  v. 
Lonely  1  McCarter  462. 

3d.  The  complainant  having  taken  the  mortgage  bona 
fide,  before  the  sale  of  the  premises  by  Canfield  to  Van  Syckle, 
if  the  title  is  defective,  or  even  if  it  had  failed,  this  defence 
cannot  be  made.  The  remedy  of  Van  Syckle  would  be  against 
his  grantor,  on  his  covenants.  Smallwood  v.  Levying  2  Beas, 
123. 
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4th.  The  written  agreement  executed  by  Shaw,  was  given 
to  secure  Canfield  against  some  possible  contingency,  or 
supposed  infirmity  in  Shaw's  title.  It  is  a  distinct  and  inde- 
pendent covenant,  in  no  wise  connected  with  the  deed  of 
conveyance,  and,  as  to  it,  the  personal  responsibility  of  Shaw. 
The  damage  which  Canfield  may  suffer  from  a  breach  of 
this  agreement  if  ani/y  are  unliquidated  and  uncertain,  and 
cannot  be  ascertained  noWy  or  in  this  suit.  Long's  Admr  v. 
Long,  supra, 

5th.  The  alleged  oral  agreement  set  up  in  the  answer,  is 
not  proved,  but  on  the  contrary,  is  disproved;  no  such  agree- 
ment was  ever  made. 

6th.  There  is  no  proof  that  Shaw,  the  covenantor,  is  not 
responsible,  and  able  to  respond  to  any  judgment  for  dam- 
ages, which  may  be  recovered  against  him. 

If,  however,  the  question  of  title  can  be  considered,  if  it 
be  considered  that  such  a  defence  can  be  set  up,  then  we 
contend  that  the  title  in  Shaw  at  the  time  the  mortgage  was 
given,  was  a  fee  simple,  indefeasible, 

Ist.  Although  by  the  will  of  Kobert  C.  Shaw,  from  whom 
title  to  part  of  the  premises  conveyed  by  Shaw  to  Canfield 
and  covered  by  the  complainant's  mortgage,  was  derived, 
the  fee  given  to  the  sons  was  limited  by  executory  devise 
to  the  survivors ;  by  the  codicil  executed  nearly  seven  years 
later,  this  limitation  or  condition  was  removed,  and  the 
lands  which  came  to  Andrew  Shaw  and  his  brothers,  from 
the  father,  which  form  a  part  of  the  premises  conveyed  by 
said  Andrew  to  Canfield,  were  devised  to  them  in  severalty 
and  in  fee  simple,  absolute.  The  intention  of  the  testator  in 
this  respect  is  clear,  and  this  will  govern  in  the  construc- 
tion. Redf  on  Wills  359,  §  27 ;  Smith  v.  McChesney,  2 
MeCarter  359. 

2.  By  the  will  of  Andrew  Shaw,  deceased,  the  premises 
devised  to  John,  Job,  George,  and  Andrew,  part  of  which 
are  covered  by  this  mortgage,  were  devised  subject  to  a  like 
condition.  The  entire  interest  of  the  brothers,  John,  Job, 
and  George,  in  the  premises  in  question,  which  they  had,  or 
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might  have  had,  uiulor  the  will  of  Andrew  Shaw,  doceitsed, 
and  also  under  the  w^ill  of  their  father,  wa8  conveved  to  said 
Andrew  W.  Shaw  before  the  (conveyance  made  bv  him  to 
said  Canfield,  and  thus  the  title  to  the  whole  hiis  become 
absolute  and  perfect. 

No  damage,  therefore,  can  arise  to  Canfield,  or  his  grantee^ 
from  a  breach  of  Shaw's  warranty,  or  of  the  covenants  in  his 
written  agreement  with  Canfield. 

jl/i*.  Ludloiv  McCarterj  with  w^iom  w\as  Mr.  Hamiltoiij. 
for  defendants. 

The  bill  is  filed  on  bond  and  mortgage  given  by  Canfield 
to  Andrew  W.  Shaw,  assignor  of  the  complainant,  for  part  of 
the  purchase  money  of  lands  conveyed  by  Shaw  to  Canfield. 

The  defence  is  that  the  title  of  Shaw  being  defea.sible, 
subject  to  his  dying  without  issue,  with  remainder  over,  in 
that  wise,  to  his  surviving  brother  and  sisters,  (Shaw%  at 
that  time,  and  still,  having  had  no  issue,)  that  it  was 
agreed,  therefore,  that  Canfield  should  pay  part  of  the  pur- 
chase money,  giving  a  mortgage  for  the  remainder,  and 
Shaw  executed  a  deed  poll,  covenanting  to  perfect  the  title 
by  })rocuring  deeds  of  release  from  those  holding  these  exec- 
utory interest'^ ;  that  these  covenants  of  Shaw  have  not  been 
performed ;  that  the  defendant  is  ready  and  willing  to  pay 
tlu^  mortgage,  but  insists,  first,  that  his  title  should  be  per- 
fecte<l  according  to  the  covenants  in  the  deed  poll. 

1.  The  deed,  the  mortgage,  and  the  deed  poll,  all  bearing 
the  siime  date,  and  relating  to  the  same  matter,  are  to  be 
(Construed  together  as  forming  one  transaction.  2  Parsons 
oil  Con,  (pth  ecL)  503,  and  (Ciises  cited  in  note ;  Coriicll  v. 
Todd,  2  Denio  130;  Flagg  v.  Mumjev,  5  Sdd,  483. 

2.  The  covenants  in  the  deed  poll  are  conditions  precedent 
to  the  payuKuit  of  the  mortgage,  since  th(^y  go  to  the  whole 
of  the  consideration.  1  Parsons  on  Con,  (oth  ed,)  464; 
Pepper  v.  Haight,  20  Barb,  429. 

(a.)  These  contingent  interests  which  Shaw,  l)y  this  deed 
poll,  covenanted   to  get  released   to  the  defendant,  were 
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assignable,  and  might  be  released  to  the  owners  under  the 
statute  of  March  14th,  1851,  Nix.  Dig.  149,  as  well  as  by  the 
common  law.  2  Washburn  07i  Heal  Prop.  367,  and  cases 
cited. 

(6.)  The  title  to  the  whole  of  the  property  was  defeasible, 
and  the  contract  to  perfect  this  title  went,  therefore,  to  the 
whole  of  the  consideration. 

(c.)  The  whole  transaction  shows  that  it  was  a  contract  to 
coa vey  the  entire  estate,  and  the  parties  could  have  intended 
''Ut  one  thing,  i.  e.  that  the  conveyance  of  the  entire  estate 
vshoiild  be  a  condition  precedent  to  tlie  payment  of  the  mort- 
^agro.  Eofey  v.  Shallcross,  4  Madd.  Ch.  122 ;  1  Esp.  346 ; 
*^'^<^lj9(m  V.  WasSj  11  Johis.  525. 

(.^-i)  The  performance  of  these  covenants  and  the  convey- 
anc^o  of  the  entire  estate,  is  thus  "  a  condition  going  to  the 
es-soiice  of  the  contract ;"  and  the  failure  to  perform  this 
Mak^s  a  total  failure  of  consideration,  and  the  mortgage 
gi^*<EMi  for  this  consideration  of  no  eflfect.  2  Parsons  on 
^0^.  (5^  erf.)  464 ;  Lucas  v.  Godwin,  3  Bin^.  N.  C.  746. 
^-  A  court  of  equity,  in  a  case  once  properly  before  it, 
^'i'l  do  all  in  its  power  to  settle  the  rights  of  all  the  parties 
justly  and  equitably,  in  one  decree.  Couse  v.  BoyleSy  3 
(^rceiis  Ch.  212. 

C<t,)  The  answer  of  the  defendant  admits  the  mortgage, 
^^^  that  he  is  ready  and  willing  to  pay  it,  as  soon  <as  his 
'^^^^  to  the  land  is  perfected,  according  to  the  contract  of  the 
^^i*tgagee  and  the  int<?ntion  of  the  parties.  The  bill,  on  tlu* 
other  hand,  cont<\ins  no  such  offer  to  perform  on  the  part  of 
^^^    complainant. 

(?).)  Shaw  has  not  performed  his  part  of  the  agreement. 

^fendants*  title  is  as  defective  now  as  when  these  deeds 

v»ere  given,  and  is  liable,  at  any  moment,  to  be  swept  from 

binder  him.     Should  this  court  now  compel  him  to  pay  the 

mortgage,  and  Shaw  die  without  issue,  (and  he  has  none 

now)  he  would  lose  his  land  and  be  left  without  a  remedy, 

although  having  paid  its  full  and  entire  value.  Shish  v.  Fos- 

^,  1  Ves.  88 ;  Knapp  v.  Lee,  3  Pick.  452. 
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4.  The  ireneral  rule  i.«  c-once»le<l.  that  a  court  of  €*^aity 
will  not  entertain,  a«  a  <lef»'nce  to  a  mort>;age.  defect  in  title, 
.-»in<:-e  it  i.«  not  the  provine**  of  this  court  to  go  into  an  inves- 
titration  of  title,  -^ttle  the«e  i?.«uei?  of  fact  and  law.  and 
det^-rmine  the  title  in  thij?  collateral  wav. 

The  rule  ma=«t.  however,  l»e  restraine«l  and  interpreie»i  by 
the  r»^a.soii«  uj^m  which  it  b?  foande*!,  and  such  has  always 
been  the  ruling  of  our  <.-ourts.  Colter  v.  Monroe  Mant.  Co.. 
1  Green's  Ch.  -kj? ;  Couse  v.  Boyles,  3  Greens  Ch.  212. 

(a.)  In  the  former  of  these  <?as»?s  cited,  the  defect  in  title 
had  l»?n  proven  in  an  action  at  law.  and  was  allowci  as  a 
defen«>?  to  the  mort^rage,  the  <.-ourt  holding,  not  that  a  defect 
in  titl^'  was  no  d-fenC'.',  but  that  it  could  not  inquire  into  it. 
The  defect,  however,  U?ing  established  elsewhere,  it  was 
a«imitteil  iV?  an  ei:[ui table  defence. 

In  th*'  latter  c;v?^.  the  defence  of  a  deficit^ncv  in  the  num- 
Vier  of  acres  sold  w;\s  allowe«l.  the  court  citing,  with  appro- 
Iration,  Coster  v.  Monroe  Manf.  Co, 

ih.)  Here  the  defect  in  title  icas  admitted  6v  the  seller,  and 
as  a  j/xrt  of  the  terms  of  the  sale  he  expresshj  covenants  and 
aarees  to  cure  the  defect  immediatehj.  Is  not  the  defect  of 
title,  therefore,  clearlv  establisheil,  and  does  not  the  reai?on- 
inir  of  Coster  v.  Monroe  Manf  Co.  apply  equally  here? 

The  court  is  not  askei.1  to  go  into  an  investigation  of  the 
title,  but  simply  to  alluw  it  iis  a  defencv  when  it  is  admitted 
bv  the  acD*  and  covenants  of  the  morttrairee.  and  to  decree 
th;it  th«^*-  ••ov»-nants.  the  f^^rformance  of  which  was  expressly 
made  by  the  parties  a  oi.ndition  prece«lent  to  the  pavment  of 
the  mortirage.  should  drst  V»e  {H?rformeil. 

ic.)  The  ca^e  differs  radically  from  that  where  a  warranty 
dee«l  only  is  takt-n.  If  a  purchaser  relies  solely  upon  this^ 
and  enters  into  the  enjoyment  of  the  i^roperty,  so  long  as  he 
is  prote«:tetl  in  such  enjoyment  he  clearly  should  not,  and 
will  not  I'e  f  ermittetl  to  allege  defect  in  the  title,  and  to  set 
up  speculative  <lifficulties  as  a  defence  to  the  mortgage. 
Here,  however,  there  is  something  more,  i.  e.  the  covenants 
in  the  deed  poll,  expressing,  both  actually  and  legally,  the 
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intent  of  the  parties  that  the  flefoct  in  the  title  should  be 
cured  tefore  the  mortgage  becomes  payable. 

5.  The  assignee  of  the  mortgage  (the  complainant)  stands 
iu  the  same  position  as  the  mortgagee,  and  took  the  mortgage 
subject  to  all  the  equities  between  the  assignor  and  other 
l^arties,  whether  these  equities  be  latent  or  not.  Conover  v. 
Vayi  Mater,  3  C.  K  Green  iSl. 

6.  The  payment  of  the  mortgage  should,  therefore,  be 
suspended  till  the  performance  of  the  covenants  in  the  deed 
poll,  and  the  complainant's  bill  should  be  dismissed. 

The  Chancellor. 

The  suit  is  for  the  foreclosure  of  an  ordinary  mortgage. 
By  the  terms  of  it,  both  principal  and  interest  are  due.  The 
defence  is,  that  the  mortgage  was  in  part  payment  of  the 
purchase  money  of  the  mortgaged  premises,  and  given  at 
tte  delivery  of  the  deed ;  and  that  at  the  same  time  the 
mortgagee  executed  a  covenant  under  seal  to  the  purchaser, 
that  he  would  immediatelv  i^rocure  relejises  of  their  title 
in)m  certain  persons  named,  who  were  reputed  to  have  some 
^'iaim  on  the  lands.  That  this  covenant  was  part  of  the 
transaction  of  selling  the  land,  and  was  in  pursuance  of  the 
•'Agreement  by  which  the  land  was  purchased,  that  it  would 
not  have  been  purchased  without  such  agreement,  and  that 
^"6  releases  have  never  been  procured. 

The  answer  sets  up  that  there  was  a  verbal  agreement, 
^"^t  the  mortgage  should  not  be  due  or  payable  until  the 
r^'leanes  were  procured.  But  of  this  there  is  no  proof  what- 
^^'^r;  the  answer  is  no  proof,  as  in  this  particular,  it  is  not 
rosponsive  to  the  bill,  but  sets  up  new  matter  in  avoidance. 

The  covenant  and  mortgage  must  be  construed  together 
^  l^rt  of  one  transaction,  and  as  i^  they  had  been  con- 
^Jiied  in  the  same  instrument.  And  then  the  question  is 
^ved  into  this,  would  the  breach  of  a  covenant  by  the 
mortgagee  contained  in  a  mortgage,  preclude  him  from  fore- 
doeing  it  ?  The  covenants  in  this  case  are  independent.  The 
mortgagee  agreed  to  procure  the  releases  forthwith,  abso- 


100  CASES  IN  CHANCERY. 


('oursen  v.  C'anfieM  and  Van  Sycklt-. 


lutely.  The  mortgagor  agreed  to  pay  the  money  at  the 
.stipulated  time  absolutely,  and  not  on  condition  that  the 
releases  had  been  procured.  These  are  not  dependent  cove- 
nants. If  such  had  been  the  agreement  or  understanding, 
it  would  have  been  easy  to  have  made  the  payment  of  the 
money,  conditional  on  the  releases  being  first  procured.  The 
mortgagee  has  a  right  to  say  in  here  fcethra  non  veni.  He 
might  have  been  willing  to  bind  himself  in  a  covenant  to 
procure  releases,  which  he  knew  were  of  little  or  no  import- 
ance, a  breach  of  which,  if  he  should  be  unable  to  procure 
them,  would  subject  him  to  small  damages,  but  might  be 
unwilling  to  bind  himself  to  forfeit  $2500  of  the  purchase 
money,  if  he  could  not  obtain  the  releases.  The  parties 
could  have  made  the  bargain  either  way.  They  chose  to 
make,  and  did  make,  indep(Mid(Mit  covenants.  And  there  is 
no  principle  estaWished  in  courts  of  equity,  by  which  an 
effect  will  be  given  to  such  covenants,  different  from  their 
legal  effect,  and  inde])cnd(Mit  covenants  turne<l  into  condi- 
tional, because  it  will  give  better  protection  to  a  party,  or 
will  diminish  litigation.  The  failure  of  the  mortgagee  to 
keep  his  covenant,  is  no  <h»fenc(»  to  a  suit  for  ])ayment  of  the 
mortgage  money. 

The  question  is  not  change<l  by  the  fact,  that  the  com- 
[Jainant  in  this  suit,  is  a  bonn  fide  purchaser  of  this  mort- 
gage for  a  valuable  and  full  consideration,  without  notice  of 
this  covenant.  He  holds  it  subject  to  every  equity  and 
defenc(%  to  w^hich  it  was  subject  in  the  hands  of  the  mort- 
jjjairee. 

The  defendant  does  not  set  U})  or  rely  upon  any  actual 
defect  in  the  title,  as  a  defence  to  this  foreclosure.  The 
com})lainant,  by  the  documentary  and  jKirol  proof  which  he 
has  producinl,  insists  upon  it  that  he  haii  shown  a  good 
titl(\  and  that  the  relea.ses  would  be  of  no  value.  The  de- 
fendant insists,  that  without  regard  to  this,  he  is  entitled  to 
have  the  releases  delivered  before  he  can  be  called  upon  to 
pay  the  mortgage  debt.  The  view  taken  l>y  me  of  the  case 
rendei^s  it  unnecessary  to  examine  and  determine  the  validity 
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of  the  title,  but  this  insistment  shows  better  than  any  argu- 
ment, that  it  would  be  inequitable  to  change  the  covenant** 
of  the  parties  from  what  they  were  intended  to  be. 

The  complainant  is  entitled  to  a  decree  of  foreclosure,  and 
to  a  sale  of  the  premises. 


COW^ART   V8.    PeRRINE. 


1.  Vpon  replication  filed  to  a  plea  that  th^re  was  no  promise  within  six 
years,  an  agreement  not  to  take  advantage  of  the  statute  of  limitations, 
cannot  be  given  in  evidence  ;  it  is  not  within  the  issue.  The  only  question 
i**,  whether  there  was  any  promise  within  six  years. 

-•  The  old  practice  would  have  allowed  a  rejoinder,  that  the  defendants 
ha<I  agreed  not  to  plead  the  statute.  Now,  a  rejoinder  is  not  allowed,  hut 
thft  promise  should  be  alleged  in  the  bill,  and  if  omitted  by  inadvertence, 
the  complainant  would  be  allowed  to  amend. 

"•  A  promise  not  to  take  advantage  of  the  statute,  made  pending  a  nego- 
tiation for  allowing  further  time  to  arbitrators  to  report,  will  not  be  con- 
''truecl  to  be  an  agreement  never  to  take  advantage  of  the  statute,  but  to 
wan  agreement  that  the  statute  should  not  run  while  the  arbitration  wos 
P^nriing  After  that  was  revoked  and  at  an  end,  the  statute  would  Vjegin 
to  run. 

"*•  The  ruling  in  this  case  in  3  C.  E.  Green  454,  that  a  submission  to 
arbitration  does  not  prevent  the  running  of  the  statute  of  limitations,  is  not 
Jiffeet^*^  by  the  fact,  that  pending  the  submission,  the  right  to  sue  was  sus- 


This  was  a  bill  for  account,  by  one  of  two  former   part- 

^^1^  against  the  other.    The  defendant  pleaded  no  i)romise 

within  six  years,  and  that  no  cause  of  action  had  arisen 

^thin  six  years ;  to  this  plea  the  complainant  filed  the  com- 

i^on  replication.    The  argument  was  had  upon  the  pleadings 

^'vnd  testimony  taken  upon  both  sides. 

Mr,  W,  H,  Vredenintrgh  and  Mr,  J,  Parker^  for  com- 
plainant. 

Xr,  G.  D.  W.  Vroom  and  3fr,  P,  D,  Vroom,  for  defendant. 
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The  Chancellor. 

The  bill  sets  forth  a  submission  of  any  disputes  that  might 
arise  in  settling  up  the  partnership  afeirs,  to  two  arbitrators 
actually  chosen,  containe<1  in  the  agreement  for  dissolution, 
executeil  March  oth,  1853.  On  the  motion  hererot-.-re  mail" 
to  strike  out  the  plea,  it  was  held  that  a  mere  submission  to 
arbitrators  of  matters  upon  which  the  arbitrators  never 
;u?te«],  would  not  prevent  the  running  of  the  statute  of 
limitations  durinj?  the  continuance  of  the  submission.  3  C. 
E.  Green  454.  This  position  is  not  atFecte«.i  by  the  p»>ict 
now  urge«l.  that  the  subrtiission  while  it  c«jntinue*i.  susi-e-nde'i 
the  rifrht  of  action,  upon  the  authority  of  the  dev.-:sions  in 
Scott  V.  Avenj,  in  the  House  of  Lor«l5.  36  Eno.  Z.  vi-  £.  1, 
and  ot  the  Court  of  Queen's  Bench,  in  SuinU  v.  PcU'yrini, 
:iS  Eno.  L.  A  E.99. 

In   Deka^j  v.  Darrahs  Admr*.  2   Green  3S*S.    the   Su- 

Ik 

preme  Court  of  this  state  held,  that  the  sasi^nsion  of  the 
riirht  :o  sue  an  administrator  for  six  months  after  the  de;\th 
of  the  intestate,  did  not  prevent  the  running  oi  the  statute 
tor  that  time.  Nothini:  is  shown  that  amounts  m-.  or  that 
could  tie  construei.i  into,  a  new  premise,  or  an  acknowle^ig- 
men:  of  a  o^ntinuance  of  the  ir.de»  te»iness,  or  that  the 
:k.\^:-::r.:  w;u-  imsettle^i  after  the  me^Ming  ir.  the  c^urt-house 
i:i  1^'.^ '.  whioh  was  more  than  sevc-n  ve;irs  Wrore  the  o^m- 
mer-^niTr.:  of  tiis  suit.  The  l:\s:  v.'^  mniiiii:ot\ti>n  had  by 
the  »:r:Vr.  Lin:  with  :inv  or.e.  w:v-  ii;  June.  I  Sol.  more  than 
six  vrtir*  rv-:*:re  :he  sui:  w:is  o"^^mr->::'."t\i.  and  that  was  to 
sav  :*n:i:  he  oirnsiviereil  the  who'.e   nia::er   ;is  sr-ttlcr*!  and 

m 

nn:sne«i. 

I:  :-  "ir^rii  :h:\:  the  defen^lan:,  in  Febmarv.  lSo9, 
..*r>rrr-i  iiii  Lr  wr-j.!!  no^t  take  a^lv:ln:ai^:  o:  the  statute  of 
liniiva::  n-:  .uil  therer.r^.  that  he  sh:uM  n::  U^  r-eraiitied 

ft     •  .ft 

niiie.  :r  ca:i?<e  :t  acticn  ar.>?<\  w::b.:n  six  ve^ir?  l^tore  the 
ilm^  •:£  ie  btlL   Tb^:  w:^  the  uu^tioci  vkci*ie»i  in  G-Ji^lord 
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V.  Van  Loan,  15  Wend.  308,  on  a  replication  of  a  new 
promise,  to  a  plea  of  the  statute  of  limitations. 

This  question  would  have  been  properly  raised  on  the 
motion  to  strike  out  the  plea,  but  no  such  agreement  is  set 
out  in  the  bill,  and  therefore  it  was  not  considered.  It  could 
have  been  raised  by  amending  the  bill  in  this  respect.  Under 
the  old  practice,  this  could  have  been  effected  by  a  special 
replication ;  this  practice  is  now  entirely  abandoned,  and  the 
object  obtained  by  amending  the  bill,  and  setting  out  such 
bar  to  any  such  defence,  by  way  of  anticipation. 

In  this  case  leave  would  not  have  been  granted  to  amend 
if  applied  for  in  time,  upon  such  promise  as  is  shown  by  the 
evidence. 

It  has  been  held  that  a  defendant  who  has  agreed  not  to 
8^t  up  the  statute  of  limitations,  shall  not  be  allowed  to  do 
it;  that  such  agreement,  although  it  does  not  amount  to  a 
n^w  promise,  w-ill  operate  by  way  of  estoppel,  in  cases  where 
^e  statute  had  not  fully  run,  and  the  plaintiff  forbore  to 
sue  in  consequence  of  the  promise.  Random  v.  Toby^  11 
Sm.  493 ;  Utica  Ins,  Co,  v.  Bloodgood,  4  Wend.  652 ; 
Gaylord  v.  Van  Loan,  ^up^ra. 

In  the  first  two  cases  there  were  express  promises  to  i>ay 
^e  debt  within  the  limited  time,  sufficient  to  maintain  the 
^tions,  and  the  promises  were  in  writing ;  and  in  the  last 
^ne  decision  wa«  not  on  that  ground,  though  the  dicta  in  the 
opinion  support  the  principle  of  estoppel.  To  suspend  the 
operation  of  a  positive  statute  on  a  verbal  agreement,  by  the 
doctrine  of  estoppel,  seems  to  me  a  very  dangerous  applica- 
tion of  it.  I  would  hesitate  to  hold  that  a  verbal  bargain 
for  the  sale  of  land  was  binding,  because  the  vendor  said  at 
the  time,  my  word  is  as  good  as  my  bond ;  I  will  not  set  up 
the  statute  of  frauds;  and  thus  induced  the  purchaser  to 
^aive  a  written  contract  of  sale. 

But  admitting  that  a  parol  agreement  not  to  set  up  the 
statute  of  limitations,  would,  by  estoppel,  prevent  the  plea 
from  being  set  up,  yet  the  agreement  shown  in  this  case,  is 
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not  sufficient  to  estop  the  tleten».ii\nt  fri^m  setting  it   up  ir: 
thL^  suit. 

He  wai?  a«ke«i  to  sign  a  written  stipulation  not  to  set  uf  : 
the  statute   of  limitations,   in  Febrimn.'.    1859,   when   thcf 
statute  ha*I  nearlv  run :  he  declined  to  siem  it.  because  he 
wantetl  this  matter  to  be  brought  to  an  end,  and  was  noC 
willing  to  |x>stf»one  it  indefinitely :  such  Ls  the  testimony  o 
the  complainants  witness.     The  defendant  denies  any  agree — 
ment  for  that  puri:»ose.     Taking  this  testimony  of  complain- 
ant *s  witness  as  true,  it  wouM  l>e  ine*|uitable  to  give  it  the 
effect  which  the  defendant  said  he  was  not  willing  it  shouH 
have,  and  leave  the  matter  o[>en  forever.     The  bar  would  be 
as  goo<l  at  the  end  of  fifty  years  as  it  is  now.     It  was 
evidently  only  intenddl  to  operate  while  the  matter  was  in 
jxxsition  to  l.»e  brought   Wfore  the  arbitrators,  and   for  a 
reasonable  time   afterwards.     As  long   as   this   agreement 
really  caused  the  complainant  to  delay  a  suit,  it  would  come 
within  the  reasons  on  which  an  estoppel  in  pais  is  founded. 
When  the  act  or  promise  of  one  man  causes  another  to  do, 
or  forbear  to  do,  something  which  he  would  otherwise  have 
done,  the  other  is  estopf>ed  from  taking  advantage  of  the 
act  or  omission,  cavsed  by  his  own  act  or  promise.     In  this 
case  the  defendant  refused  to  meet,  or  go  on  with  the  settle- 
ment after  March,  186<),  and  in  June.  18G1,  expressly  told 
the  arbitnnor  to  whom  he  had  made  the  promise,  that  the 
matter  was  at  an  end.     It  is  impossible  to  believe  that  the 
delay  to  bring  suit  after  this,  was  occasioned  by  the  promise 
not  to  set  up  the  statute. 

It  would  l>e  most  inequitable  to  give  a  promise  made 
under  the  circumstances  of  this,  the  effect  of  keeping  these 
accounts  open  indefinitely.  I  should  be  unwilling,  under  any 
circumstances,  to  extend  such  a  promise  by  parol  longer 
than  six  years  from  the  making  of  it.  For  these  reasons, 
had  the  application  to  amend  been  made  at  the  proper  time, 
I  would  have  felt  constrained  to  have  refused  it. 

The  bill  must  be  dismissed. 
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Vanderveer's  Administrator  vs.   Holcomb  and  otliei*s». 

1.  An  int«rlocutory  doiTee  made  at  the  hearing  in  a  foreclosure  suit,  on 
Mil  and  the  answers  of  two  defendants,  one  of  which  charged  that  the  mort- 
gage of  the  other  defendant  was  void  for  usury,  does  not  adjudicate  upon 
the  validity  of  such  mortgage  by  not  directing  an  account  to  be  taken  of 
the  amount  due  upon  it.  The  question  between  the  two  defendants  is  still 
open,  and  is  proper  to  be  brought  up  by  a  cross-bill. 

2.  A  cross-bill  again.st  a  complainant  should,  in  general,  be  filed  at  the 
time  of  filing  the  answer,  and  in  all  cases  before  closing  the  testimony.  But 
the  first  rule  does  not  apply  to  a  cross-bill  by  one  defendant  against  another, 
nor  does  the  last  to  cases  in  which  no  testimony  has  been  taken. 


[ 


The  argument  was  upon  a  demurrer  filed  to  the  bill  in  this 
(^^f  which  was  a  cross-bill  bv  one  of  the  defendants  in  a 
former  suit  pending  in  this  court. 

^f'  Emery  and  Mr,  Rickey j  in  support  of  the  demurrer. 
^r,  Ransomj  contra. 

The  Chancellor. 

The  cross-bill  was  by  one  of  the  defendants  in  a  foreclosure 
.^mt  against  another  defendant,  for  the  purpose  of  establish- 
ing the  validity  of  a  mortgage  held  by  the  complainant  in 
the  cross-bill,  to  which  the  owner  of  the  equity  of  redemp- 
tion had,  in  his  answer  in  the  original  suit,  set  up  the  defence 
of  usury.  The  complainant  in  this  suit,  in  his  answer  in  the 
foreclosure  suit,  had  set  up  his  mortgage  as  a  valid,  subsisting 
^%  but  did  not  notice  the  defence  of  usury.  Both  defendants 
^huitted  the  complainant's  mortgage;  no  replication  was 
fil^  or  testimony  taken,  but  the  cause  was  brought  on  for 
h«iring  on  the  bill  and  answers.  The  Chancellor,  by  an 
interlocutory  order,  directed  a  reference  to  a  master  to 
^^8certain  the  amount  due  on  the  mortgage  of  the  complain- 
^t,  and  on  the  encumbrances  of  other  defendants,  some  of 
^hich  were  posterior  to  the  mortgage  of  the  complainant  in 
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the  cross-bill.     He  did  not  direct  the  master  to  ascertaiii 
the  amount  due  on  the  mortgage  of  the  complainant  in  the^ 
croi?8-l)ill,  or  determine  directly  whether  it  was,  or  wa8  not, 
a  valid  mortgage.     The  interlocutory  decree  was  silent  a» 
to  that.     From  this  decree  an  appeal  was  taken,  and  it  wa» 
affirmed  in  the  Court  of  Appeals,  ( Vayidei'veer  v.  Holcomb^ 
2  C.  E.  Greeyi  547,)  on  the  ground  that  if  it  did,  by  implica- 
tion, hold  that  the  mortgage  of  the  complainant  in  this  bill 
was  invalid,  such  judgment  was  right  on  a  hearing  upon  bill 
and  answer  only,  as  the  facts  stated  in  Holcomb's  answer 
setting  up  the  usury,  must  be  taken  as  true,  and  no  denial 
of  them  was  contained  in  the  defendants  answer ;  and  on  the 
other  hand,  if  the  decree  appealed  from  did  not,  by  implica- 
tion, declare  the  mortgage  void,  but  left  the  que.stion  open, 
there  was  no  error. 

I  think  that  interlocutory  decree  did  not  affect  the  mort- 
gage  of  the  complainant  in  this  suit.  It  simply  direct^xl  the 
master  to  ascertain  the  amount  due  on  the  other  encum- 
brances,  which,  no  doubt,  it  was  thought  would  l)e  all  that 
would  be  requisite  to  a  final  decree ;  as  the  cause  then  stood, 
it  wa«  all  that  wtxs  requisite ;  there  was  nothing  to  contro- 
vert the  facts  set  up  in  Holcomb's  answer ;  but  if,  before  the 
final  hearing,  by  cross-bill  or  otherwise,  evidence  should  be 
placed  l>efore  the  court  to  show  that  the  plea  of  usury  was 
not  true,  then  this  report  would  have  been  insufficient,  and 
a  further  reference  might  be  ordered  before  the  final  hearing. 

It  is  insisted,  on  the  part  of  Holcomb,  that  this  cross-bill 
is  filed  too  late.  The  rule  is,  that  in  general  a  cross-bill 
should  l)e  filed  at  the  time  of  the  answer,  as  it  is  a  part  of 
the  <lefence.  And  the  old  rule  in  England  w^as,  that  it 
should  be  filed  before  publication,  which  would  be  substan- 
tially, in  this  stat^,  before  the  closing  of  the  testimony.  But 
this  liust  rule  does  not  apply  to  this  case,  because  there  was 
no  testimony  taken.  Nor  does  the  rule  first  mentioned 
apply,  for  that  relates  to  cases  where  the  cross-bill  is  against 
the  complainant;  and  in  such  case  it  is  evidently  proper 
that  the  cross-bill  should  be  filed  at  the  time  of  putting  in 
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the  answer,  to  which  it  is  an  auxiliary.  But  where  the  dis- 
pute, as  here,  arises  between  two  defendants,  one  of  them 
cannot  know  what  defence  the  other  will  put  in  until  answer 
filed,  and  his  own  answer  must  be  filed  within  the  same  time. 

A  cross-bill  is  proper  in  a  case  like  this,  between  the  de- 
fendants, and  I  do  not  know  of  any  rule  or  reason,  why  it 
should  not  be  filed  after  an  interlocutory  decree  which  does 
not  determine  the  question. 

The  complainant  in  this  suit  ought  to  be  permitted  to  call 
upon  Holcomb  to  prove  the  defence  of  usury  by  other  evi- 
dence than  his  own  allegations  in  his  answer,  which,  under 
the  rule  laid  down  in  the  statute,  would  be  conclusive  on 
the  final  hearing,  and  would  warrant  a  decree  that  this 
mortgage  was  void  for  usury. 

Demurrer  overruled. 


The  Monmouth  County  Mutual  Fire  Insurance  Com- 
pany V8.  Hutchinson  and  the  Camden  and  Amboy 
RAanoAD  and  Transportation  Company. 

1-  ^'here  an  insurance  company  pays  the  insured  for  a  loss  by  fire  occa- 
«oned  by  the  fault  of  a  railroad  company,  an<l  the  insured  afterwards  receives 
tne  amount  from  the  railroad  company,  in  satisfaction  of  his  damages,  he 
bokb  it  in  tnwt  for  the  insurers,  and  thoy  may  recover  it  from  him  by  suit  in 

'-  If  the  railroad  company  does  not  pay  the  insured  his  damages,  or  pays 
them  knowing  that  he  has  received  the  amount  insured  from  the  insurance 
company,  the  railroad  company  is  liable  to  the  insurance  company  in  a  suit 
*^  law,  which  it  has  the  right  to  bring  in  the  name  of  the  insured,  without 
OB  consent,  to  compel  repayment  of  the  damages  to  the  amount  of  the  sum 
V^  l>y  it;  and  a  release  by  the  insured  to  the  railroad  company  would  be 
no  <kfence  to  such  suit. 

3-  But  these  two  remedies  cannot  be  pursued  in  one  suit ;  neither  the 
insured  nor  the  railroad  company  is  a  proper  or  necessary  party  to  a  suit 
*pwtttthe  other;  and  in  no  way  are  they  jointly  liable  so  that  a  decree 
^d  be  made,  or  a  judgment  given  against  both. 

4.  When  the  suit  is  by  bill  against  both,  if  the  only  prayer  were  for  a 
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decree  for  the  payment  of  the  money,  a  demurrer  would  be  sustained  for  the 
misjoinder.  But  under  the  general  prayer  for  relief,  the  bill  will  be  retained 
to  give  such  equitable  relief  as  the  facts  may  warrant. 

T).  A  release  by  the  insured  to  the  railroa^i  company,  when  the  railroad 
company  knew  that  the  insured  had  received  the  amount  of  the  insurance, 
wouhi  be  a  fraud  upon  the  insurance  company,  and  would  be  void  for  the 
fraud.  And  in  such  case,  the  insurance  company  has  the  right  to  have  the 
release  declared  void  before  commencing  a  suit  in  the  name  of  the  insured 
against  the  railroad  company.  In  such  a  suit  against  the  railroad  company 
which  holds  the  release,  the  insured  would  be  a  proper,  if  not  a  necessary 
party. 

6.  Courts  of  equity  have,  peculiarly,  cognizance  of  matt^^rs  of  fraud,  and 
have  jurisdiction  over  instruments  affect<?d  by  fraud,  and  will  declare  them 
void  on  that  account,  even  though  the  fraud  is  such  as  might  be  proved  at 
law  so  as  to  avoid  the  effect  of  the  instrument. 


This  cause  was  argued  upon  separate  demurrers,  filed  by 
each  defendant  to  the  comph\inants'  bill. 

Mr.  Emery  and  Mr.  Rickey y  for  Ilut^^hinson. 

Mr.  C.  E.  Green  and  Mr.  Stockton^  for  the  railroaJ  com- 
pany. 

The  bill  alleges  that,  on  the  11th  of  June,  1861,  The  Mon- 
mouth County  Mutual  Fire  Insurance  Company  delivered  to 
Hutchinson,  one  of  the  defendants,  a  policy  of  insurance,  by 
which  they  agreed  to  indemnify  him  *'  for  all  damages  or 
loss  which  he  might  sustain"  for  a  specified  time,  "  not  ex-    - 
ceeding  the  sum  of  $12CX),  l)y  reason  of  fire  happening"  to  < 
the  house  insured.     That  they  insured  also  another  house  for  " 
J^OO,  and  a  shed  for  $200.     That,  on  the  5th  day  of  March,  , 
1866,  the  houses  and  she<l  described  in  the  policies  were  de — 
stroyed,  and  were  a  total  loss.     That,  on  the  21st  day  of:^ 
March,  1866,  Hutchinson  made  oath  to  the  destruction  ot:*: 
the  property  by  fire,  and  that  it  Wiis  worth,  at  the  time^ 
$40<X),  and  that  the  fire  did  not  take  place  from  any  caus(£i^ 
which  invalidat^id  the  insurance.     That  on  the  9th  of  May_   ' 
1866,  the  insurance  company  paid  Hutchinson  $1800,  ir    - 
accordance  with  their  agreement. 
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The  bill  further  alleges  that,  since  that  payment,  they 
"-^x^e  discovered  that  the  fire  was  caused  by  the  carelessness, 
-^^^-ismanagement,  negligence,  and  default  of  The  Camden 
^^^Ko^d  Amboy  Railroad  and  Transportation  Company.  After 
-silting  in  what  respect  the  railroad  company  were  negligent, 
€  bill  states  that,  by  reason  thereof^  Hutchinson  had  an 
tion  for  damages  caused  by  the  said  fire  against  The  Cam- 
sn  and  Amboy  Eailroad  and  Transportation  Company,  for 
"^Vfcc  full  value  thereof,  which  complainants  charge  were 
"v\rortli$4000. 

Complainants  further  show,  by  their  bill,  that,  after  the 

Ix^ppening  of  the  fire  and  their  payment  of  the  $1800,  they 

^->^carae  entitled  to  all  the  rights  of  action  which  Hutchinson 

Ixad  against  the  Camden  and  Amboy  railroad,  to  the  extent 

1"  the  sum  of  $1800,  and   had  a  right  to  be  subrogated 

-  -o  the  rights  and  remedies  he  had  against  The  Camden  and 

A.mboy  E»ailroad  and  Transportation  Company,  to  the  same 

^  xtent.     That  the   payment  of  the  $1800  to  Hutchinson, 

|>erated  as  an  equitable  assignment  to  complainants  of  so 

»  Jnuch  of  the  claim  of  Hutchinson  against  the  company,  as 

"v^as  necessary  to  reimburse  them ;  and  that  Hutchinson  be- 

'^^-ir-ame  a  trustoe  for  them  for  so  much  of  the  claim  as  was 

^^ecessary  to  reimburse  them ;  and  that  he  had  no  right  to 

^x:~elease  The  Camden  and  Amboy  Railroad  and  Transporta- 

"tion  Company  from  any  right  of  action  complainants  had 

-SL^gainst  the  said  railroad  company. 

It  is  further  alleged,  on  information  and  belief,  that,  on 
^tJie  13th  of  November,  1866,  the  railroad  company  paid 
IHutchinson  the  sum  of  $2000  as  satisfaction  of  the  dam- 
^ages  sustained  by  him  on  account  of  the  said  fire,  and  that 
IHutchinson  holds  the  said  money  as  trustee  for  complainants 
^0  reimburse  the  said  $1800  paid  by  them.     That  if  Hutch- 
inson gave  a  receipt  and  release,  it  was  a  fraud  on  com- 
3>lainants,  and  the  railroad  company  were  cognizant  of  it, 
iuid  cannot  lawfully  set  up  the  release  as  a  discharge. 

The  bill  prays,  that  defendants  may  be  decreed  to  account 
to  complainants  for  the  $1800,  and  for  general  relief. 
Vol.  VI.  H 
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'V\u'  vk'muri\T  mast  be  sustained — 

Ui.   Ikvaiu^o  thi.<  court  ha?  no  jurisdiction  of  the  case,  as 
.i.a«il  in  the  bill. 

*J«I.   Ikvaujio  the  bill  is  multifarious. 

Si  I.   Hirau:*e  there  is  no  equity  in  the  l.iill. 

Ut.  The  cH>ui*t  has  no  jurisdiction  of  the  ca.se,  a.^  .stated  in 
I  In-  Kill.  The  complainant  either  has  no  remedy,  or,  if  he 
li.is  Hill',  has  not  resorted  to  it. 

Tlif  assured  couM  only  recover  against  the  railroad  com- 
|iany  <>n  the  ground  that  the  fire  was  accidental  and  caused 
liV  iht'ir  negligence,  and  that  it  was  so  is  charged  in  this 
lull.  Uut  this  was  exactly  the  risk  which  the  iiLsurance  com- 
|.aiiy  tnok,  and  for  which  they  receivetl  the  premium,  as 
ilatt'd  in  the  bill.  The  insuran<*e  company  agreed  to  indem- 
nity tlu'  assured  against  all  damages  or  lass  which  he  might 
sustjiin.  If  he  sustains  a  loss  which  he  need  not  have  done, 
l»y  reason  of  his  failure  to  prosecute  a  party  liable,  the  com- 
pany may,  })erhaps,  resist  j)ayment  on  that  ground,  but  he 
\\\\\M  first  establish  the  liabil'H'  of  the  railroiid  com]xinv. 
Tlii^  liability  is  fixed  and  absolute  in  Ma-^^-^achusetts,  and 
«»lln'r  states,  by  act  of  legislatun*,  and  therefore  the  insur- 
anr»*  eompany  are  held  to  be  sulirogated  in  such  ca.ses  to 
tin*  rights  of  the  assured  after  paying  him  the  amount  due 
on  tin*  ]»c)licy,  and  they  may  maintain  an  action  at  law  in 
tin'  name  of  the  assured.  But,  in  New  Jersey,  and  other 
stairs,  where  there  is  no  act  making  the  company  absolutely 
lial>l«*,  tli<.^  amount  and  extent  of  the  liability  to  the  assureil. 
as  w<'ll  as  thr  fact,  must  be  ascertained  l>efore  the  insurer 
.(•an  claim  to  be  subrogated  to  his  rights. 

If  the  assured  has  released  an  uncertain  liability,  and  this 
is  a  bar,  no  injustice  is  done  the  insurance  company — this 
was  the  risk  they  took.  And  if  they  have  paid  the  assured 
wIh'U  there  was  no  necessary  loss,  and  when  not  liable,  it 
was  their  own  mistake ;  their  remedy  is  by  an  action  on  the 
CfMse  against  him  to  recover  back  money  paid  by  mistake. 
is  no  privity  between  the  railroad  company  and  the 
ce  company,  and  no  subrogation  can  give  the  insur- 
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ance  company  a  right  the  assured  does  not  passess.  Suppose 
the  railroad  company,  instead  of  paying  a  part  a)id  get- 
ting a  release,  had  paid  the  whole  and  obtained  a  release, 
the  c(wc  would  not  be  altered  at  all,  vet  it  would  not  then  be 
insiBted  that  the  insurance  company,  who  had  paid  the 
policy,  could  recover  it  back  from  the  assured  by  filing  a 
bill  against  the  railroad  company,  who  had  already  paid  the 
lofcofe  loss.  If  the  railroad  company  were  not  liable  for  the 
fire  to  the  assured,  of  course  they  are  not  liable  in  this 
action.  If  they  are  liable,  the  bill  states  that  they  satisfied 
the  liability,  and  have  been  released  by  the  party  to  whom 
they  were  liable. 

If  the  insurance  company  paid  when  there  was  no  loss, 
(this  is  the  inference  from  the  bill,)  then  the  remedy  is  an 
action  at  law  to  recover  from  the  assured  money  paid  by 
mistake. 

The  payment  of  $2000  to  Hutchinson  by  the  company,  is 
^  bar  to  any  right  of  recovery  l)y  Hutchinson  against  the 
company,  as  much  as  if  a  judgment  Imd  been  obtained  or  an 
award  made  for  the  amount,  and  Hutchinson  had  received  it 
cither  under  the  execution  or  award. 

Hutchinson  could,  therefore,  recover  nothing  more ;  nor 
<-*an  the  insurance  company,  for  they  are  entitled  only  to  the 
rights  and  remedies  of  Hutchinson.  If  the  release  then  be 
^™,  the  insurance  company  has  no  claim  u})on  the  railroad 
company. 

If»  on  the  other  hand,  there  is  fraud,  and  this  release  is 
invalid,  the  insurance  company  has  a  right  of  action  at  law, 
in  the  name  of  Hutchinson  against  the  railroad  company,  to 
vhich  the  release  is  no  bar.  Hart  v.  Westeryi  R,  Co.,  13 
-ttfoc.  99, 108,  and  cases  cited  on  last  page.  In  this  cjise  it 
^^  held,  that  whereas,  under  the  Massachusetts  statute, 
the  owner  of  the  house  was  entitled  to  recover  absolutely  of 
the  railroad  company,  that  if  he  received  payment  from  the 
insurance  company,  they  could  use  his  name  to  recover  the 
money  back  firom  the  railroad  company  in  an  action  at  law. 
lie  present  bill  is  filed  against  the  party  into  whose  rights 
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they  allege  they  are  subrogated,  and  whose  name  they 
should  use  in  an  action  at  law  to  recover  the  money,  if  they 
ca.n  recover  it  at  all.  Phillips  v.  Clagett,  11  Mees.  4"  Wels. 
84;  Lord  Abinger,  bottom  page  89;  Parke,  B.,  page  92, 
half  way  down. 

The  complainants*  relief,  therefore,  being  plain,  complete, 
and  adequate  at  law,  equity  will  not  ent^Brtain  jurisdiction. 
1  Story's  Fq.  Jur,,  §§  33,  49 ;  Mitford  oil  PL,  ch.  2,  jo.  123 ; 
Mosdy,  83 ;  Hoaglaiid  v.  Delaware,  2  C,  E.  Green  106,  top 
of  page  115;  Law  v.  Thonidike,  20  Pick.  320;  1  Johis. 
Ch,  463 ;  4  Johns,  Ch,  566. 

There  is  nothing  to  give  a  court  of  equity  jurisdiction. 
There  is  no  prayer  for  discovery,  and  none  needed  for  com- 
plainants* relief.  The  railroad  company  are  not  trustees.  If 
they  still  held  the  money  in  their  hands,  then,  upon  the 
authority  of  Randall  v.  Cochran,  1  Ves.,  sen,,  98,  and  other 
cases  based  upon  this  case,  this  court  would  have  jurisdic- 
tion. But  the  railroad  company  has  paid  the  money  over 
into  the  hancL*  of  Hutchinson.  He  is  trustee.  He  is,  there- 
fore, within  the  jurisdiction  of  this  court.  He  may  be 
made  to  account.  He  falls  directly  within  the  principle  of  the 
cai=ies  where,  though  a  court  of  law  might  have  jurisdiction, 
and  an  ;\s8umpsit  bo  maintained  against  the  trustee  for 
moneys  he  had  receiveil,  yet  equity  retains  the  case,  having 
oMicurrent  jurisdiction.  Varct  v.  X,  Y.  Lis,  Co,,  7  Paige 
507;  Hartv,  Western  P,  Co.,  13  Mctc,  107;  X.  Y.  Lis. 
Co,  v.  Poulct,  24  Wend,  505 :  1  Eden  130;  1  Younge  ^  Coll., 
Exch,  5«». 

2.  The  bill  is  multifarious. 

Neither  the  parties  nor  the  subjtxn  matter  are  properly 
jointxl.  The  bill  charges  that  complainants  were  subrogated 
into  the  rights  of  Hutchinson,  and  have  a  right  to  proceed 
on  his  claim.  Yet  the  bill  is  fileii  against  him,  and  he  is 
chargeii  as  holding  the  ^1800  {u\id  him  by  the  insurance 
company,  :\s  well  ;vs  the  ^2000  i>;\id  him  by  the  railroad 
company,  in  trust  for  complainants.    At  the  same  time  the 
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^'^ailroad  company   are    charged  with   holding  the   whole 

"flfliouiit  of  damages  incurred,  in  trust  for  complainants  from 

tie  time  of  their  payment  of  the  $1800 ;  and  an  account  is 

p^yed  against  both  defendants  for  the  $1800.  The  positions 

^e  inconsistent  with  one  another.     The  complainant  has 

adopted  a  wrong  course  in  the  very  frame  of  the  bill,  by 

uniting  distinct  matters  against  different  defendants. 

3.    There  is  no  equity  in  the  bill. 

The  railroad  company  have  made  satisfaction  to  Hutchin- 
«>n,  and  are  not  liable,  therefore,  to  the  insurance  company. 
I^rojyeller  Monticello  v.  Mollisoiiy  17  How.  155. 

The  clear  distinction  is,  that  where  the  party  by  whose 
negligence  the  loss  has  occurred,  has  not  paid  over  the 
money  to  the  assured,  the  iuvsurers  who  paid  the  loss  under 
the  contract  of  insurance,  are  subrogated  to  the  rights  of  the 
-assared,  and  may  bring  an  action  in  his  name  at  law,  or  may 
mainta,in  bill  in  equity  in  their  own  name.  But  where  such 
loss  ha^  been  paid  to  assured,  then  the  action  is  by  bill  in 
■^uity  against  the  assured,  or  assumpsit  for  money  had  and 
receiv-ed. 

^^I'e  the  money  is  paid.     This  bill  should,  therefore,  be 
dismissed  as  to  the  railroad  company. 

^^  Jiandall  v.  Cochran,  1  Ves.  98,  and  White  v.  Dobin- 

^oriy  14  Sim,  273,  the  money  had  not  been  paid  over;  it  was 

still  ix\  the  hands  (in  the  latter  case)  of  the  party  doing  the 

damage,  and  restrained  by  bill  from  being  paid  over  to  party 

^^J^red,  the  insurer  having  before  then  paid  the  amount  due 

under    his  contract  of  insurance.     See  also   Gaiiison    v. 

HenvpAw  Ins.  Co,,  19  How.  312. 

See  also,  37  lU.  333 ;  8  Johns.  B.  246 ;  16  Wend.  397  ; 
5  Paige  285. 

i^  the  assured  receives  payment  from  the  insurance  com- 
pany first,  and  afterwards  receives  payment  from  some  per- 
s^^  primarily  liable,  the  sum  received  by  the  assured  is  in 
the  nature  of  salvage,  which  he  holds  as  trustee  for  the 
imderwriters  who  had  paid  the  loss.     But,  in  such  case,  this 
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is  no  5ubrc»gation,  for  the  a.«.«ure«l  has  no  rights  left  agai 
ihr  fiany  primarily  liaWe  into  which  the  assurer  can  Y*e  s 
r:»gat»>l :  l»ut  the  reme«iy  is  against  the  truste'?  who  hoLls 
him.     ^E^t\a  Krc  //i*.  Cy.  \\Tt/kr,  16  Wend.  397:  Aug 
'^/i  Injfuranct,  §  06. 

There  <.*in  W  no  subr^'inition  unless  there  be  a  debt,  unl 
there  W  a  sum  t.*ertain,  as  in  case  of  aflvances  bv  a  consiim 
*:*T  a  ixJicv  c>n   the  lite  of  the  debtor.     The  fact  that  t 
assuTi.'*!  might  have  had  an  action  for  damages  against  t 
comjmny  when  the  result  was  unci-rtain.  d«jes  not  subroga 
the  insurer  into  any  right  at  all  aft<:'r  this  right  of  action 
compromise*!  by  the  j»arty  having  it :  and  if  he  is  sulistitut 
into  anv  riirht  at  all.  it  is  onlv  the  riirht  to  brine  the  actio; 
in  the  name  of  the  tissurt-d,  which  was  the  only  right  th«= 
avSsurtil  evi-r  had  against  the  niilr-^ad  cc»mpany. 

The  rule  is  laid  down  by  Fhillij»s — **  When  the  insurables- 
interest  o.Misists  of  a  dt'bt  -lue  to  the  ;issure«1.  as  in  case  o^* 
advanixrs  made  bv  a  consignee,  ^it  a  i>C'licv  on  the  life  of  a 
debtor,  the  assureil  is  l<»und,  no  doubt,  to  assign  to  the 
underwritei-s  his  debt  or  his  insun\ble  interest,  whichever  it 
mav  Ih\  in  c-uh-  of  it5  Wini:  vrc've^l  a  total  loss."  2  Phil. 
0^?  Lh9.  2S2:  AwcU  on  //i>t.,  t2j  tvf.,'  /».  IIS.  and  note. 

So.  if  a  jX'licy  oi  insurance  should  I'C  made  in  the  name 
of  an  ao>ni  or  trustee,  and  a  loss  should  occur,  and  the 
ai^-nt  or  tru?^itv  should  refuse  to  sue  thf reon,  a  bill  for  relief, 
suirct^tiiiir  iht-se  facts,  and  makin::  the  ;\j;ent  or  trustee  and 
tie  undemTiters  jiarties,  wc-uld  u^  demurrable,  l-^ecause  the 
iT:'i»er  remoiv  is  at  law :  for.  o:;  aiiv  such  lolicv.  if  made 
in  the  name  oi  an  agt-nt  for  the  l«enefit  of  the  principally 
iLe  vriui-ipal  may  sue  in  his  own  name.  Story'^  Eq.  JPL^ 
%  4S«J;  I^Wttorr  V.  Lon.iou  Af^u  >i 'i^^t'  Co..  JIo^li/  83: 
JT^t'-^*  £;.  Pr„  123:  -Vorrri.jr  v.  Lo^uion  At^f^urancc  Co., 
1  Atl\  547. 

There  is  r.:-  irivitv  whatever  unwe^-n  the  railroad  com- 
T«aiiy  ais'i  the  insurance  comK^r.y,  Tne  raiirc«ad  company 
iia-i  the  i«er!eci  right  to  cv^mpromise  a  doubtful  claim  of 
damages  for  an  aocidentai  nre,  ar.d  :he  receipt  and  release  of 
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the  party  claiming  is  an  absolute  bar  to  any  claim,  legal  or 
equitable,  after  the  money  ivS  paid.     The  bill  states  no  case 
of  fraud ;  but,  on  the  contrary,  does  not  state  that  a  release 
was  given,  but  simply  that  if  it  was  given,  it  was  a  fraud ;: 
but  if  the  inference  be  that  a  release  was  given,  the  circum- 
stances as  stated  in  the  bill  disprove  any  fraud  in  the  trans- 
action.    There  is  no  charge  of  fraud  such  as  to  justify  the 
interference  of  a  court  of  equity.      The  railroad  company 
paid  fifty  per  cent,  to  a  party  who  charged  that  his  property 
Was  destroyed  by  fire  occasioned  by  their  negligence,  as  a 
compromise  of  a  doubtful  claim.     They  are  in  precisely  the 
'Same  position  as  if  they  had  paid  the  whole  $4000,  which 
^hey  certainly  had  a  right  to  do.  More,  they  are  in  precisely 
tlxe  same  position  as  if  a  verdict  and  judgment  had  been 
ottained  and  given  for  the  $4000.     True,  the  assured  was 
iridemnified  by  the  policy  only  against  *'  a  loss  he  might  sus- 
f<oiiny     And,  if  he  first  received  $1800  from  the  insurance 
<^ompany,   and  subsequently  the  full  amount  by  verdict  and 
j  ladgment  and  execution  from  the  railroad  company,  then  the 
i  r:i8urance  company  paid  the  $1800  under  a  mistake.    It  may 
\>e  that  the  fire  did  not  take  place  from  any  cause  which  in- 
^'^alidated  the  insurance,  and  if  so,  that  matter  can  be  fully 
i  tivestigated  by  the  appropriate  i*emedy — an  action  on  the 
<-ase  to  recover  money  paid  by  mistake. 

A  person  is  not  properly  a  party  to  a  suit  between  whom 

^xnd   the  plaintiff  there  is   no  proper  privity   or   common 

interest;  but  his  liability,  if  any,  is  to  another  person.  And 

ti.liere  is  no  such  collusion  or  fraud  charged  as  would  except 

t_liis  case  from  the  general  rule.     Story  s  Eq,  PL,  §  227. 

Complainant  has  no  right  to  call  upon  the  railroad  com- 
J^any  to  answer  his  demand.     Story  s  Eq,  PL,  §  513. 

Mr,  J,  Parker,  for  complainants. 

The  Chancellor. 

The  bill  states  that  the  complainants  insured  the  dwelling- 
liouse  and  store-house  of  the  defendant,  Hutchinson,  against 
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loss  by  fire,  to  the  amount  of  $1800,  and  while  so  insure(5 
the  buildings  were  destroyed  by  fire  on  the  5th  day  o 
March,  1866 ;  that  the  value  of  the  buildings  destroyed  wai 
$4000 ;  and  that  the  complainants,  on  the  9th  of  May,  1866 
paid  to  Hutchinson  $1800  for  his  loss.  The  bill  furtbei 
states  that  the  fire  was  communicated  to  the  buildings  b] 
sparks  from  the  locomotives  of  the  defendants,  the  Camdei 
and  Amboy  Railroad  Company,  running  on  their  road  neai 
the  buildings,  and  that  the  fire  was  caused  by  the  negli 
gence  of  the  company's  servants;  that  the  company  wa 
liable  for  the  loss  occasioned  by  the  fire ;  that  the  com 
plainants  having  paid  to  Hutchinson  the  insurance,  were,  t< 
that  amount,  subrogated  in  his  place  in  the  claim  against  th< 
railroad  company,  and  entitled  to  recover  it  from  them  ii 
Hutchinson's  name ;  that  the  company,  in  November,  1866 
knowing  that  the  complainants  had  paid  this  insurance 
settled  the  claim  of  Hutchinson  with  him,  paid  him  $2000 
in  full  for  his  damages,  and  Hutchinson  released  and  dis 
charged  them  from  all  further  liability.  The  complainant; 
claim  that  Hutchinson  holds  $1800  of  the  amount  receive< 
in  trust  for  them,  and  is  bound  to  account  to  them  for  it 
that  the  settlement  between  the  defendants,  and  the  release 
and  discharge,  was  a  fraud  on  the  complainants,  and  canno 
be  lawfully  set  up  against  them.  The  prayer  of  the  bill  is 
that  the  defendants  may  be  decreed  to  pay  to  the  complain 
ants  the  sum  paid  by  them  to  Hutchinson,  with  interest 
and  to  this  is  added  the  general  prayer. 

The  cause  of  demurrer  assigned  in  the  demurrers  filed,  i; 
want  of  equity  in  the  bill ;  but  in  addition  to  this,  on  th< 
argument,  the  defendants  urged*  and  assigned  ore  temis  as  j 
ground  of  demurrer,  that  there  is  a  misjoinder ;  that  th( 
right  of  action,  if  any,  against  Hutchinson  is  in  equity,  am 
against  the  railroad  company  at  law,  and  that  both  defend 
ants  could  not  be  joined,  either  in  law  or  equity. 

It  is  settled,  and  was  not  disputed  on  the  argument,  tha 
if  the  complainants  paid  Hutchinson  for  a  loss  by  fire,  occa 
sioned  by  the  fault  of  the  railroad  company,  and  afterward 
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Hutchinson  received  the  amount  from  the  railroad  company 
in  satisfaction  of  his  damages,  he  holds  it  in  trust  for  the 
insurers,  and  they  may  recover  it  from  him  by  suit  in  equity. 
2  Phillips  on  Ins,,  §§  1723, 1734;  Blauwpot  v.  Da  Costa,  1 
Eden  130;  Randall  v.  Cochran,  1  Ves.,  sen.,  98;  Varet  v. 
N.  Y.  Ins.  Co.,  7  Paige  567. 

It  is  also  settled,  that  if  the  railroad  company  had  not  paid 
Hutchinson  his  damages,  or  had  paid  them  to  him,  knowing 
that  he  had  received  the  amount  insured  fromHhe  complain- 
ants, that  they  are  liable  to  the  complainants  in  a  suit  at 
law,  which  they  have  the  right  to  bring  in  the  name  of 
flutchinson,  without  his  consent,  to  repay  them  the  damages 
to  the  amount  of  the  sum  paid  by  them,  and  that  a  release 
l>y  Hutchinson  would  be  no  defence  to  such  suit.     Hart  v. 
HThe  Western  Railroad  Co.,  13  Mete.  99;  Tyler  v.  JEtna 
Ire  Ins.  Co.,  16  Wend.  397;  Grade  v.  N.  Y.  Ins.  Co.,  8 
hhns.  245 ;  Timan  v.  Leland,  6  Hill  237 ;  2  Phillips  on 
'm.,  §  1711. 

But  these  two  remedies  cannot  be  pursued  in  one  suit,  and 
^neither  defendant  is  a  proper  or  necessary  party  to  a  suit 
^^gainst  the  other ;  and  in  no  way  are  they  jointly  liable,  so 
^hat  a  decree  may  be  made,  or  a  judgment  given  against 
TDoth ;  and  were  there  no  other  prayer  than  that  they  be 
-decreed  to  pay  the  money  to  the  complainants,  the  demur- 
:rers  would  be  sustained  for  the  misjoinder.     But  the  prayer 
ibr  general  relief  will  entitle  the  complainants  to  any  equi- 
table relief  warranted  by  the  facts  set  out  in  the  bill.     The 
settlement  by  the  railroad  company  with  Hutchinson;  after 
they  knew  that  he  had  received  the  amount  of  the  insurance, 
^as  a  fraud  upon  the  complainants,  and  the  releiise  given  to 
them  would  be  void  for  tlK3  fraud.     Courts  of  equity  have, 
peculiarly,  cognizance  of  matters  of  fraud,  and  have  jurisdic- 
tion over  instruments  affected  by  fraud,  and  will  declare 
them  void  on  that  account;   and  this,  even  although  the 
fraud  is  such  as  might  be  proved  at  law,  so  as  to  avoid  the 
effect  of  the  instrument.     The  release  stated  in  the  bill,  if 
given  under  the  circumstances  there  stated,  is  void  as  against 
the  claim  of  the  complainants,  so  far  as  the  amount  paid  by 
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them  is  concerned,  and  it  is  void  for  fraud,  and  they  ha' 
the  right  to  have  it  dechired  void  before  commencing  a  si 
in  the  name  of  Hutchinson  against  the  railroad  company.  . 
a  suit  for  that  purpose,  which  must  be  brought  against  tl 
company  who  hold  the  instrument,  Hutchinson  is  a  propt 
if  not  a  necessary  party.  He  participated  in  the  fraud  a] 
received  the  benefit  of  it. 

The  demurrers  must,  therefore,  be  overruled.  The  coi 
plainants  were  permitted  to  amend  their  bill  at  the  arg 
ment,  on  the  terms  that  the  costs  of  the  demurrers,  if  tb 
vshould  be  overruled,  should  abide  the  event  of  the  suit. 


Haughwout  and  Pomeroy  vs.  Murphy. 

1.  Lii  pendens  only  take  effect  from  th«^  porvice  of  the  tfubpcena.  1 
statute  provides  that  the  suit  shall  not  be  notice  until  the  filing  of  1 
notice  required  by  the  statute,  but  gives  no  effect  to  the  notice.  It  oi 
restrains  its  effect. 

2.  A  person  who  has  contracted  for  the  purchase  of  land,  may  compel  a 
one  who.  after  such  contract  and  with  notice  of  it,  takes  the  legal  ti 
from  the  vendor,  to  perform  the  contract.  The  subsequent  purchaser, 
hold  the  title  against  such  contract  of  sale,  must  be  a  bona  fide  purchae 
without  notice,  and  must  liave  i»ai<l  the  ]»urchase  money. 

3.  If  part  of  the  purchase  money  remains  unpaid  after  the  sale,  as 
such  part  such  second  purchaser  is  not  protected,  but  it  may  be  claimed 
the  prior  purchaser.     But  in  such  ca.«»e  the  purcluiser  will  hold  the  lej 
title  conveyed  to  him  free  from  any  claim  under  the  prior  contract,  exc 
to  the  i)urcliase  money  not  paid  until  after  notice  of  the  contract? 

4.  That  a  mortgage  was  given  as  security  for  the  payment  of  the  unp; 
]»urcha8e  money,  is  not  sufficient  to  j»rotect  such  subsequent  purchaser. 

is  only  protected  as  to  money  actually  paid  before  noticed 

5.  A  delay  of  two  years  and  a  half  not  accounted  for  in  bringing  suit 
compel  specific  j»erformance,  is  fatal  to  relief. 


This  cause  was  argued  upon  pleadings  and  proofs. 
Mr.  Pitney f  for  complainants. 
Mr.  Vayiatta,  for  defendant. 
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JHE  Chancellor. 


le  bill  is  filed  to  enforce  the  specific  performance  of  a  con- 
:25 1  to  convey  lands.     In  September,   1863,  A.  Boisaubin 
agc^J^^^^i  in  writing,  with  the  complainant,  Haughwout,  tliat  he 
.Id  convey  to  him  a  tract  of  land  containing  twenty-two 
J,  known  as  the  Spencer  Wood,  for  §200  per  acre,  and 
Haughwout  until  March  Ist,  1864,  to  accept  the  proposi- 
Haughwout  accepted  it  on  the  last  day  of  February, 
A  deed  was  about  this  time  prepared  from  Boisaubin 
to   Haughwout  for  this  tract,  but  for  some  reason  which  does 
^^ot;  iippear,  it  was  not  executed  or  delivered.     There  is  no 
proof  that  anything  was  done  by  either  party  in  fulfillment 
of    the  contract,  or  to  demand  its  execution  by  the  other, 
VI 11  til  August  3l8t,  1865;  during  this  time  Boisaubin  had 
I>iiblicly,  by  a  placard  set  up  on  the  tnu*t,  advertised  it  for 
?^5i.le  in  lots.     Lots  were  sold  to  several  purchasers.     And  on 
^1^^  7th  of  August,  1865,  Murphy,  the  defendant,  purchased 
^f  Boisaubin  for  $600,  three  lots,  the  property  in  question  in 
tliis  suit.     The  conveyance  was  made  and  delivered  on  that 
*l^y,  and  $400,  part  of  the  consideration,  was  paid  on  de- 
livery of  the  deed;  a  mortgage  for  $200,  the  residue  of  the 
consideration,  was  executed  and  acknowledged  on  August 
19th,  but  not  then  delivered.     On  the  20th  of  August,  Mur- 
f  >hy  found  that  two  prior  mortgages  on  the  whole  tract  had 
Hot   been  canceled  of  record,  and  went   to   see  Boisaubin 
-tbout  it.    Boisaubin  said  they  were  satisfied,  and  he  sup- 
I>06ed  they  were  canceled.     He  promised  to  see  to  it,  and 
tianded  to  Murphy  $400,  which  he  insisted  on  his  taking 
ana  keeping  until  these  mortgages  should  be  canceled  of 
^'^^d.    He  found,  upon   inquiry,  that   releases   of  these 
^^^  lots  from  the  two  mortgages  had  been  properly  exe- 
^^^,  but,  by  some  inadvertence,  had  not  been  recorded, 
^^<i  brought  a  note,  dated  August  29th,  from  Mr.  Dalrim- 
P  ^»  his  counsel,  Jbo  Murphy,  stating  that  the  mortgages  were 
^'^celed  and  released.     This  note  was  delivered  to  Murphy 
y  Boisaubin  on  the  evening  of  the  29th  or  30th  of  August, 
*^^n  the  $400  was  handed  back  to  Boisaubin,  and  the  next 
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day  Murphy  delivered  to  him  the  mortgage  for  the  $200. 
About  these  dates  there  is  some  uncertainty,  and  some  dis- 
crepancy in  the  evidence  of  both  Murphy  and  Boisaubin, 
and  especially  between  their  evidence  in  this  suit,  and  in 
that  heretofore  brought  by  Haughwout  against  Boisaubin. 
But,  upon  a  careful  examination  of  the  whole,  I  am  satisfied 
that  it  establishes  the  facts  as  I  have  stated  them.  On  the 
31st  of  August,  Haughwout  filed  a  bill  in  this  court  against 
Boisaubin,  to  compel  a  conveyance  of  the  whole  tract,  but 
did  not  make  Murphy  a  party.  A  notice  of  lis  pendens  was 
filed  in  the  county  clerk's  office,  September  1st,  1865.  It  does 
not  appear  that  any  subpoena  was  issued  or  served.  It  is 
from  the  service  of  the  subpoena  only  that  lis  pendens  has 
eflect.  Murray  v.  Ballou,  1  Johns,  Ch.  R,  576.  The 
statute  {Nix.  Dig.  112,  §  57,)  does  not  give  any  effect  to  the 
notice  required  to  be  filed  by  it,  but  declares  that  the  suit 
shall  not  be  notice  until  such  filing. 

Murphy  had  no  notice  of  the  contract  with  Haughwout  at 
the  time  of  the  conveyance  and  payment  of  the  $400.  But 
it  is  contended  that  he  had  power  to  retain  the  $400  given 
to  him  by  Boisaubin,  and  that,  waiving  such  power,  he  paid 
it  back  to  him  after  he  had  notice  of  Haughwout's  claim. 
The  lj^400  handed  to  him  by  Boisaubin  was  for  a  specific 
purpose;  it  was  a  pledge  that  Boisaubin  would  free  the 
property  from  the  mortgages.  It  was  not  given  to  refund 
the  purchase  money,  or  to  rescind  the  sale  and  take  back 
the  property.  Like  any  other  pledge,  it  must  be  delivered 
up  w^hen  the  purpose  for  which  it  was  given  was  accom- 
plished. Murphy  had  no  claim  or  lien  upon  it  for  any  other 
object,  w^hether  connected  with  the  purchase  or  not.  He 
was  bound,  both  in  conscience  and  in  law,  to  return  it,  and 
the  contract  with  Haughwout  would  have  been  no  defence 
at  law  to  a  suit  for  this  $400,  any  more  than  if  a  watch  or 
diamond  ha<l  been  pledged. 

Murphy  then  must  be  held  to  have  taken  his  title,  and  to 
have  paid  $400,  being  two-thirds  of  the  consideration  money, 
before  any  notice  of  the  claim  of  Haughwout,  or  the  con- 
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tract  on  which  that  claim  was  founded.     There  is  no  ques- 
tion, but  that  a  person  to  whom  the  owners  of  land  have 
contracted  to  sell  it,  may  compel  any  one,  who,  after  such 
contract  and  with  notice  of  it,  takes  the  legal  title  from  the 
vendor,  to  perform  the  contract.     Such  person,  to  hold  the 
title  against  such  contract  of  sale,  must  be  a  bona  fide  pur- 
chaser, without  notice,  and  must  have  paid  the  purchase 
money.     If  part  remains  unpaid  after  the  sale,  as  to  such 
part  he  is  not  protected,  but  it  may  be  claimed  by  the  prior 
5)urchaser.     But  in  such  case,  as  was  held  by  Justice  Story 
in  the  important  and  well  considered  case  of  FUigg  v.  Mann 
^t  al.y  2  Sumner  566,  the  purchaser  will  hold  the  legal  title 
oonveyed  to  him  free  from  any  claim  under  the  prior  c(Jn- 
^ract,  except  to  the  purchase  money  not  paid  until  after 
xiotice  of  the  contract. 

This  narrows  the  case  to  the  claim  of  the  complainants  to 
lave  the  $200,  secured  by  the  mortgage,  appropriated   to 
i;heir  claim.     It  is  held  that  a  bona  fide  purchaser  without 
notice  is  only  protected  so  far  as  the  purchase  money  is 
actually  paid  before  notice.   That  securities  have  been  given 
for  the  payment  is  not  sufficient  to  protect  him.     The  lien 
of  the  purchaser  under  the  prior  contract  would  be  a  suffi- 
cient defence  to  those  securities,  and  the  grantee  ought  not 
to  pay  them.   In  this  case  the  mortgage  itself  was  delivered 
to  Boisaubin  after  the  notice  in  the  conversation  with  Dal- 
rimple.     I  consider  it  very   doubtful  whether  the   vague 
notice  from  Dalrimple  was  sufficient  to  put  Murphy  on  his 
inquiry,  but  I  shall  assume  that  it  was  sufficient  for  the  pur- 
pose of  this  decision. 

But  the  complainant  has  been  guilty  of  laches  in  bring- 
ing his  suit  for  the  lots  in  question  in  this  cause.  On  the 
thirty -first  of  October,  1865,  he  had  notice  that  Murphy  had 
purchased  these  lots,  and  claimed  to  hold  them,  and  that  as 
to  them  Boisaubin  could  not  give  a  legal  title.  He  did  not, 
so  far  as  appears,  make  any  demand  on  Murphy,  until 
March  24th,  1868,  and  did  not  file  his  bill  until  after  that. 
He  suflFered  two  years  and  a  half  to  elapse,  in  which  Murphy 
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did  LOT  know  whether  he  would  l»e  called  on  to  canv 
tiree  lots.    In  the  mean  time  the  mortgage  l»ecame 
MuTf'hy  jiaid  iL     It  is  at  least  doubtful  whether 
oould  have  ofiered  a  legal  defence  to  it,  for  the  title  c 
to  him  was  good,  unless  Haughwoui  should  bring 
sjiecifie  f^erformance. 

It  is  the  doctrine  of  equity  that  s]-»ecific  fierfbrnu 
not  lie  dei'reed  in  &vor  of  a  c^omplainant  who  1: 
guilty  of  laches,  either  in  j:»eri'orming  his  part  of  a  < 
or  in  app»lying  to  the  oc»urt  for  relief.  Fry  on  Sp 
S§  73(»,  73*2,  736,  737.  bjrd  <?hanoellor  Cranworth 
Ead^  V.  TTtfffVim*.  4  DeG.  JifcX.  dr  G.  691 :  -  Spex 
formanoe  is  relief  which  this  comti  will  not  trive  u 
cases  where  the  fiarties  seeking  it  come  f>romptly 
soon  as  the  nature  of  the  i.^se  will  j»ermit."  And  h 
with  approliation,  Wat-!»:*n  v.  Rcid,  1  i?w^.  4"  ^• 
which  Sir  John  Leach,  o:»nsidere«i  a  delav  of  twelve 
unaooC'unted  for.  a  irround  K*  rrfuse  relief;  and  SoiitJ 
Thi  Bishop </  Exct<^T,  6  Har€'2\Z,  in  which  Vice  Ch 
Wiim'am  held,  that  delav  in  Iriniiinir  suit  from  Ft 
1S42,  TO  Auirust,  1S43,  was  fat^il  to  relief. 

Murjthy  might  have  l»e<:-n  made  a  party  to  the  bill 
Bc'isaubin  :  he  was  a  prc']*>r.  if  not  a  ni^.'vssary  l»artv 
his  d»:--i  wiis  not  known  lo  Hauizhwout  at  the  filin 
bill,  h"  had  noiice  bv  the  ilin^  oi  the  answer  in  < 
lS6-!>.  stating  the  eivini:  -jf  this  'k-tM.  and  miirht  th< 
amer.«itNl  his  bill  s*:»  :is  t-:»make  Miiq^hy  a  j^irty,  or  1 
tlien  L;ive  cctmrnenv-X-i  suit  ajrrlrisi  him.  The  final  d 
that  sr.;:  w;is  in  Miirch.  lNJ7.  and  this  suit  was  n 
menv.\-i  until  mc're  than  a  vear  an<T  that.  This 
unaoi-j'Untod  for ;  there  d-x-s  iioi  aj-jx-ar  to  exist  ai 
reasc-r-  f-r  i: :  it  is  mere  lacht-s. 

Tlv  :!i1v  claim  that  t?xi>is  :>  f^r  the  ?i>X\  and  \ 
miiifct  vresume  thai  all  d^in^iairfs  sustaino-i  bv  not  co 
these  lots  would  be  adjiust<>vl  in  the  suit  with  Boisau: 
that  a  suit  would  not  be  broUijL:  a^iunst  him  for  that ; 
Kb  dnim  was  made  on  him  f:  r  anv  deficienov  of  B 
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in  paying  the  damages,  nor  does  it  appear  by  any  evidence 
that  any  such  deficiency  exists  which  would  absorb  this  $200, 
if  it  had  not  been  paid. 

In  addition  to  these  facts,  this  mortgage  for  $200  was 
bought  up  by  Davidson,  a  partner  of  Haughwout,  by  the 
advice  and  under  the  direction  of  Haughwout's  counsel,  and 
at  his  request ;  I  do  not  doubt  but  with  Davidson's  own 
money,  but  for  the  benefit  of  Haughwout.  It  was  held  and 
controlled  by  the  counsel  of  Haughwout  in  such  manner  as 
leaves  no  jroom  to  doubt  that  it  was  so  bought  and  controlled 
for  his  benefit  alone.  The  mortgage  was  assigned  to  David- 
son as  collateral  to  the  principal  mortgages  which  he  pur- 
chased at  the  same  time,  for  which  he  paid  only  $5800, 
being  the  amount  due  on  them.  Murphy  paid  this  $200  to 
Haughwout's  counsel,  nominally  for  the  use  of  Davidson,  but 
it  really  went  to  Haughwout,  who  paid  Davidson  only  the 
15800  paid  by  him  for  the  principal  mortgages.  The  evi- 
dence is  somewhat  confused,  but  I  am  convinced  that  the 
amount  of  $200,  secured  by  this  mortgage,  was  actually 
received  by  Haughwout.  And  it  would  be  highly  inequita- 
ble, under  such  circumstances,  to  allow  him,  in  any  way,  to 
"Compel  Murphy  to  pay  the  same  a  second  time. 

The  bill  must  be  dismissed. 


Renton  vs.  Maryott  and  others. 

1.  When  $1000  of  the  money  which  a  mortgage  was  given  to  secure  con- 
sisted in  shares  of  a  mining  company,  accepted  by  the  mortgagor,  on  the 
^representation  of  the  mortgagee  that  he  had  paid  that  much  for  it,  but 
'Without  misrepresentation  or  fraud  by  the  mortgagee,  the  .?1000  will  not  be 
deducted  from  the  mortgage. 

2.  The  rule  of  caveat  emptor  applies  as  well  to  the  sale  of  stocks  as  of 
chattels.  The  vendor  can  only  be  made  liable  for  misrepresentation  or 
fraud. 
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Mr,  J.  W,  Taylor,  for  complainant. 

The  bill  is  filed  to  foreclase  two  mortgages ;  one  given 
Maryott  to  complainant  for  $6000,  dated  January  12th,  186 
acknowledged  same  day,  registered  June  19th,  1867 ;  t 
other  by  the  same  to  the  same,  for  $9000  (on  which  ot 
$3000  is  claimed  to  be  due,  besides  int<?rest,)  dated  Feba 
ary  1st,  1867,  acknowledged  February  5th,  and  register 
February  12th ;  both  on  lands  in  Roxbury  township,  in  "i 
county  of  Morris. 

The  defence  to  the  first  mortgage  is,  simply,  that  there  i 
failure  of  consideration  as  to  $1000  of  the  amounf,  a  partz 
the  loan  being  six  hundred  and  twenty-five  shares  of  sto  - 
Avhich  defendant  took  in  lieu  of  $1000,  on  the  assurance 
the  6omplainant  that  it  was  worth  that,  but  which  the  ^ 
fendant  alleges  was  worthless. 

This  allegation  not  being  responsive  to  the  bill,  must 
clearly  proved   by    the  defendant,    independently    of  # 
answer.     The  only  proof  aiiduced  is   his  own   testimoK 
which  is  not  only  unsatisfiictory  in  itself,  but  is  flatly  cc 
tradicted  by  both  the  complainant  and  Edwin  Ross. 

The  defence  to  the  second  mortgage  is :    1.  That  it  ^* 
never  delivered.     2.  That  only  $3000  was  loaned  on  it. 
That  the  complainant  refused  to  loan  the  balance  of  $60C 
as  it  is  alleged  he  agreed  to  do. 

A&  to  the  first  defence  :  The  mortgage  being  in  the  cor 
plainant's  i)ossession,  duly  executed,  acknowledged,  and  reg 
tered,  furnishes  a  presumi)tion  strongly  in  favor  of  delivei 
and  which  is  not  to  be  overcome  bv  the  uncorrolx)rated  tes 
mony  of  the  defendant.  2  Washbiuii  on  Real  Prop,,  ( 
cd.)  p,  608,  §  31,  and  cases  cited;  2  GrcenL  Ev,,  §  29* 
Commercial  Bank  v.  Reckless,  1  Halst,  Ch,  R,  650;  Be 
son  V.  Woolverton,  2  McCarter  158.  Besides,  the  delive- 
is  proved  by  the  complainant. 

x\s  to  the  second  defence  :  It  is  admitted;  onlv  the  amoi:a 
actually  loanal,  with  interest,  is  claimed. 

As  to  the  third  defence :  It  is  utterly  contradicted  a, 
overcome  by  the  testimony  of  the  comj)lainant,  who  swe^ 
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hat  he  agreed  to  loan  the  $6000  (balance)  on  certain  condi- 
ions,  which  the  defendant  refused  to  perform.  The  defend- 
int  8  answer  is  not  evidence  on  this  point.  He  is  obliged  to 
nake  out  his  defence  clearly,  the  oymis  jnvbandi  being  on 
lira. 

Mr.  C.  E,  Scofiddy  for  defendants. 

We  contend  that  Renton  can  recover  only  $5000  on  the 
irst  mortgage,  without  costs  or  interest.  The  contract  now 
ttempted  to  be  enforced  by  him  is  usurious.  Act  of  April 
2th,  1864.     Nix,  Dig.  439,  §  1. 

The  evidence  plainly  shows  that  the  stock  which  Renton 
ut  off  on  Maryott  was  utterly  worthless,  and  defendant 
on  tends  that  the  transaction  should  be  treated  as  if  Renton 
ad  reserved  to  himself  $1000  more  than  legal  interest  at 
:io  time  he  accepted  the  $6000  mortgage ;  and  that  Renton 
annot  evade  the  statute  by  the  plea  that  he  has  devised. 
^liis  \new  is  sustained  by  the  Chancellor  in  Grosvenor  v. 
The  Flax  and  Hemp  Mamif.  Co.y  1  Greens  Ch,  H,  453 ; 
.  case  very  much  like  this.  See  also  Bayik  of  the  United 
States  V.  Oiveyis,  2  Pet,  527. 

Thp:  Chancellor. 

The  defendant,  Maryott,  in  February,  1867,  applied  to  the 
x>mi)lainant  to  l)orrow  $6000  on  the  note  of  one  Jacobs  to 
lim.  The  complainant  agreed  to  take  the  note,  and  advance 
^000  in  Ciish,  and  transfer  six  hundred  and  twenty-five 
shares  of  a  mining  company,  if  Maryott  would  take  them 
for  $1000,  the  price  which  ho  stated  that  he  had  jmid  for 
them.  He  required  Maryott  to  endorse  the  note,  and  to 
\^\ye  a  mortgage  as  security  for  its  payment.  The  note  was 
indorsed  by  Maryott  and  one  Edwin  Ross,  and  a  mortgage 
;iven  to  secure  the  payment  of  it.  This  is  one  of  the  mort- 
i^ges  sought  to  bo  foreclosed  in  this  suit.  Maryott  alleges 
that  Renton  represented  to  him  that  this  mining  stock  was 
worth  $1284,  and  that  he,  Renton,  would  take  it  back  at 
$1000,  and  that  it  is  worthless ;  and  asks  that  the  amount 

Vol.  VI.  I 


126  CASES  IN  CHANCERY. 

Stillman's  Executora  t?.  Stillman. 

of  $1000,  for  which  it  was  taken,  should  be  deducted  from 
the  mortgage. 

Renton  denies  that  he  made  any  statement  as  to  the  vahie 
of  the  stock,  but  only  said  that  he  paid  $1000  for  it,  which 
he  testifies  w^as  the  fact,  and  denies  that  he  ever  agreed  to 
take  it  back.  Edwin  Rass,  who  was  present  at  the  agree- 
ment and  its  consummation,  confirms  Renton,  and  says  that 
he  made  no  representation  of  its  value,  and  no  agreement  to 
take  it  back. 

The  burden  of  proof  to  show  fraud  or  misrepresentation 
is  upon  the  defendant.  He  alone  testifies  to  the  repre- 
sentations ;  he  is  contradicted  by  Renton  and  Ross,  and  is  not 
.•supported  by  any  circumstances.  Th^t  the  stock  was  o 
little  or  no  value,  cannot  effect  the  validity  of  the  mortgage, 
or  create  an  equity,  to  have  a  deduction  from  the  amount 
for  which  it  was  given.  The  rule  of  caveat  emptor  applies 
as  well  to  the  sale  of  stocks  as  of  chattels.  The  vendor  cai 
only  be  made  liable  for  misrepresentation  or  fraud. '  Here, 
although  the  stock  was  worthless,  there  is  not  sufficient 
proof  of  any  representation  of  its  value,  or  any  act  tha 
would  amount  to  fraud,  either  at  law  or  in  equity.  Th<- 
complainant  is  entitled  to.  the  full  amount  secured  by  th 
first  mortgage,  with  interest;  and  on  the  second  mortgag 
for  .?9<X)0,  to  the  amount  actually  advanced,  with  interest 


Stillman's  Executors  vs.  Stillman  and  others. 

1.  A  mortgage  givon  by  a  j)artiior,  after  the  failure  of  the  firm,  to  secun 
a  (h*ht  justly  Jue  to  an  individual  creditor,  is  not  necessarily  tainted  will 
fraud,  hy  the  fact  that  no  charge  was  ever  made  or  bill  presented  until  th 
mortgagor  was  alannod  ])y  prospective  embarrassment*,  and  that  the  acconn  "< 
was  mad*'  out,  and  charges  agreed  upon  for  this  very  mortgage. 

2.  A  subsequent  or  even  cotemporaneous  attempt  to  convey  or  encumbe^^ 
proj»erty.  so  as  to  delay  creditoi-s,  cannot  affect  a  mortgage  fairly  given  io 
secure  a  bona  fide  creditor. 


i 
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3.  The  pnrchaRe  of  a  mortgage  by  the  executors  of  the  mortgagor,  where 
the  mortgaged  premises  are  owned  by  a  third  party,  does  not  satisfy  it. 

4.  One  may  purchase  his  own  mortgage  on  land  that  he  has  sold,  and 
although  such  purchase  may  render  the  bond  unavailing,  yet  where  lands 
are  conveyed  subject  to  the  mortgage  as  part  of  the  consideration,  the  mort- 
gage is  the  principal  security,  and  even  if  the  obligor  pay  the  bond,  he  is 
entitled  to  be  subrogated  as  to  the  mortgage,  and  to  be  repaid  out  of  the 
land  what  he  has  paid  on  his  own  bond. 

5.  Where  mortgaged  premises  are  conveyed  subject  to  a  mortgage,  and 
the  grantee  conveys  the  premises  in  two  parcels,  and  the  parcel  last  conveyed 
if»  released  from  the  mortgage,  the  other  parcel  must  pay  such  proportion  of 
^he  amount  due  on  the  mortgage,  as  its  value  bore  to  the  value  of  the  whole 
Irract  at  the  time  of  the  conveyance  of  such  parcel. 


Thk  cause  was  argued  upon  bill,  answer,  replication,  and 
j[)roofs. 

Mr,  Williamson  and  Mr,  E,  W,  Runyon^  for  complainants. 
Mr,  Keasbey^  for  defendants. 

The  Chancellor. 

The  bill  is  to  foreclose  a  mortgage  given  by  Thomas  B. 
fitillman,  the  complainants'  testator,  for  about  $1700,  to 
Charles  H.  Stillman,  on  the  first  of  September,  1857.  This 
mortgage  was  assigned  to  the  complainants  by  C.  H.  Still- 
man, after  the  death  of  their  testator.  In  a  short  time  after 
giving  the  mortgage,  T.  B.  Stillman  conveyed  the  mortgaged 
premises  to  C.  A.  Minor,  who  conveyed  part  to  Joseph  Still- 
man ;  both  these  conveyances  were  made  expressly  subject 
to  this  mortgage.  Minor  conveyed  the  residue  of  the  mort- 
gaged premises  to  Susanna,  wife  of  Thomas;  after  his  death, 
she  conveyed  part  to  one  Ackerman,  and  another  part  to  the 
complainants  as  executors.  The  complainants  released  the 
part  conveyed  to  Ackerman  from  the  mortgage. 

The  suit  is  against  the  heirs  of  Joseph  Stillman,  who  died 
in  1860,  intestate,  and  is  to  foreclose  and  sell  the  part  con- 
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veyed  to  him.  The  defence  is,  that  the  mortgage  was  with- 
out consideration,  and  was  made  to  defraud  the  creditors  of 
Tliomas,  also  that  it  is  satisfie<l  by  l>eing  assigned  to  the 
complainants,  executors  of  the  mortgagor. 

The  only  evidence  offered  to  show  the  consideration  of  the 
mortgage,  is  the  testimony  of  Charles  H.  Stillman.  He 
testifies  that  he  wjis  a  Ijrother  of  Thomas ;  that  Thoma-s  was 
one  of  the  firm  of  Stillman,  Allen  &  Co.,  who  carried  on  the 
Novelty  Iron  Works,  in  the  city  of  New  York ;  that  at  the 
request  of  Thomas,  and  with  the  understanding  that  he 
should  be  paid  for  it,  he  took  charge  of  his  brother*s  estate 
at  Plainfield,  and  spent  a  good  deal  of  his  time  about  his 
business,  about  one-fifth  of  his  time;  that  he  was  at  that 
time,  by  his  jiractice  as  a  physician,  making  alx)Ut  $3000  a 
year;  that  after  the  failure  of  the  firm  in  August,  1857, 
Thomas,  although  he  had  retired  from  the  firm  a  year  before 
its  failure,  Hearing  that  he  might  be  liable  for  the  debts,  was 
anxious  to  socuni  his  individual  creditors,  and  requested 
him,  Charles,  to  j)resent  his  account ;  that  he  made  out  the 
account  for  which  this  mortgagee  was  given,  by  charging 
5^00  yearly  for  his  services,  a  sum  agreed  ujx)n  at  that  time 
between  him  and  Thomas,  iis  a  i>ro[>er  compensation,  and 
charging  the  money  he  had  expended  in  the  afiairs  of 
Thomas ;  and  he  swears  that  this  d(?bt  was  justly  due  to 
him.  This  i>roof,  if  true,  clears  the  mortgage  from  any  im- 
I)utation  of  fraud.  But  the  defendants  attempt  to  impeach 
the  testimonv  of  Charles,  bv  a  letter  which  he  wrote  to  one 
of  them  in  18G8,  while  he  held  tli<3  mortgage,  and  by  two 
letters  written  by  Thomas,  after  he  had  given  the  mortgage 
to  Charles.  Tht^se  lettei-s  do  not  show  any  fraud  in  giving 
this  mortgage,  or  in  any  way  conflict  with  the  testimony  of 
Charles  as  to  the  consideration.  It  mav  be  inferred  from 
them,  that  two  other  mortgagees,  one  for  $5600,  given  to 
Charles,  and  one  for  $45(X),  given  to  John  HaiTis,  ten  days 
after  the  mortgage  in  question,  were  given  to  delay  the 
creditors  of  the  firm  in  reaching  the  j)roperty  of  Thomas, 
But  a  subse(]uent  or  even  cotemj)oraneous  attempt  to  convey 
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or  encumber  property  so  as  to  delay  creditors,  cannot  affect 
a  mortgage  fairly  given  to  secure  a  bona  fide  creditor.  Some 
suspicion  is  thrown  over  the  bona  fides  of  the  debt  to 
Charles,  by  the  fact  that  no  charge  was  ever  made,  or  bill 
presented,  until  Thomas  was  alarmed  by  prospective  embar- 
rassments, and  that  the  account  was  made  out,  and  the 
charges  agreed  upon  for  this  very  mortgage.  But  it  was 
natural  that  a  man  of  large  wealth  and  extended  business 
^  Thomas  was,  should  ask  his  brother  to  take  charge  of  his 
property  and  affairs  in  the  country,  with  the  understanding 
of  both,  that  proper  compensation  should  be  made,  and 
without  having  any  price  agreed  upon.  Thomas  had  no 
children,  and  might  have  designed  to  reward  Charles  by  a 
munificent  gift  or  legacy.  And  when  a  crisis  arrived  unex- 
P^tedly,  such  that  the  power  of  making  compensation  might 
^  taken  away  unless  done  immediately,  there  was  no  fraud 
in  forthwith  agreeing  upon  a  sum  as  compensation,  and 
^curing  it  by  mortgage.  I  see  no  sufficient  reason  to  dis- 
credit the  positive  evidence  of  Charles  as  to  the  whole  trans- 
action. 

The  transfer  of  the  mortgage   to  the  executors  of  the 

mortgagor  does  not  satisiy  it.     The  land  was  owned  by  a 

third  person,  and  the  mortgage  was  a  valid  encumbrance 

^Pon  it.     One  may  purchase  his  own  mortgage  on  land  that 

he  has  sold,  and  although  such  purchase  may  render  the 

'^i^d  unavailing,   yet  where  lands  are  conveyed  as   these 

^^J'e,  subject  to  the  mortgage  as  part  of  the  consideration, 

^he  mortgage  is  the  principal  security,   and  even  if  the 

obligor  pays  the  bond,  he  is  entitled  to  be  subrogated  as  to 

the  mortgage,  and  to  be  repaid  out  of  the  land  what  he  has 

P^d  on  his  own  bond. 

The  lands  of  the  defendants  are  subject  to  this  mortgage, 
"Ut  only  to  their  proper  share  of  it.  This  parcel  was  scpa- 
i^ted  from  the  whole  by  the  conveyance  of  Minor  to  Joseph 
Stillman,  November  25th,  1857 ;  that  was  made  expressly 
fi^oject  to  this  mortgage.  The  pa)niient  of  it  was  not  assumed 
«y  the  grantee.     This  parcel  must  pay  such  proportion  of 
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the  amount  now  due  upon  the  mortgage,  as  its  value  bore  to 
the  vahie  of  the  whole  tract  at  the  time  of  that  conveyance. 
This  proportion  was  fixed  by  that  conveyance,  and  cannot  be 
changed  by  any  subsequent  change  in  the  relative  value  o^ 
the  parcels. 


Zane  vs,  Caw^ley. 

1 .  A  mistake  as  to  factw  or  the  contents  of  a  contract  for  the  Rale  of  land, 
miglit,  in  Bome  cases,  excuse  or  modify  the  performance,  but  the  vendor 
must  perform  it  according  to  its  legal  effect,  unless  he  is  misled  by  the  fault 
of  the  other  party. 

2.  "When  the  matters  constituting  the  complainant's  equity  are  clearly 
and  definitely  denied  in  a  responsive  answer,  they  must  be  proved  by  the 
oath  of  more  than  one  witness. 


This  cause  was  argued  upon  the  pleadings  and  proofs. 
J/r.  /.  N.  Dickinson,  for  complainant. 
Jl/>.  M.  P.  Grey,  for  defendant. 

The  Chancellor. 

This  suit  is  to  restrain  the  defendant  from  prosecuting  a 
suit  brought  by  him  against  the  complainant,  in  the  Salem 
Circuit  Court,  for  cutting  and  carrying  away  the  wheat 
growing  on  the  defendant's  farm,  in  July,  1867.  The  farm 
had  been  conveye<l  by  the  complainant  to  the  defendant  on 
the  20th  of  March,  1867,  by  deed,  w-ithout  any  reservation 
of  the  wheat.  The  bill  alleges  that  at  the  agreement  for 
the  sale,  made  on  the  5th  of  January,  1867,  it  was  agreed 
that  this  crop  of  wheat  should  be  reserved  to  the  complain* 
ant;  that  byjmistake  the  reservation  was  not  inserted  in 
the  written  contract  executed  on  that  day,  but  that  two 
days  afterwards  the  reservation  was  endorsed  on  the  con- 
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tract  by  authority  of  the  defendant;  and  that  at  the  time  of 
the  deHverv  of  the  deed  it  was  not  inserted  in  the  deed, 
because  the  scrivener  told  the  complainant  that  the  endorse- 
ment on  the  contract  was  sufficient,  and  that  it  was  not 
nt?cessarv  to  insert  it  in  the  deed.     The  bill  does  not  seek 

■r 

to  rescind  or  reform  the  contract,  or  to  have  the  deed  de- 
livered up  on  repayment  of  the  purchiise  money,  but  only  to 
restrain  the  action  at  law. 

The  ei]uity  of  the  complainant  rests  upon  the  allegation 
that  there  was  an  agreement  at  the  sale  that  the  wheat  crop 
?hoiild  be  reserved  to  him.  Without  such  express  reserva- 
tion, the  agreement  for  the  sale  of  the  farm  would,  of  course, 
ohiige  the  vendor  to  convey  it  without  reservation,  or  with 
the  crop  included.  A  mistake  by  the  vendor  as  to  the  legal 
effect  of  the  contract,  in  this  respect,  would  not  l)e  a  good 
defence  to  a  suit  for  performance.  lie  would  be  obliged  to 
j^erfonn  it  according  to  its  legal  effect,  unless  he  was  misled 
l>y  fault  of  the  other  party.  A  mistake  as  to  facts,  or  the 
'•ontents  of  the  contract,  might,  in  some  cases,  excuse  or 
modify  the  performance.  Th(;  complainant  docs  not  j)lace 
himself  on  the  gi'ound  that  he  mistook  the  h^gal  effect  of  the 
contmct,  but  that  there  was  an  i'xpress  agreement  to  reserve 
the  crop,  which  was  not  insertc^l  in  the  contract.  He  must, 
m  the  first  place,  prove  that  there  w;is  such  an  agreement. 
It  is  alleged  in  the  bill  clearly  and  definitely ;  it  is  as 
clearly  and  definitely  denied  in  the  responsive  answer.  This, 
^y  the  well  settled  principles  of  j)roof  in  this  court,  requires 
^hat  the  agreement  should  be  proved  l>y  evidence  greater 
than  the  oath  of  one  witness.  The  only  witness  to  the  agree- 
"fi^ntisthe  complainant  himself.  There  is  nothing  in  the 
*^^dence  anywhere  to  confirm  this  testimony.  The  general 
•'Xpression  in  the  testimony  of  the  scrivener,  that  he  always 
^nderstood  that  the  wheat  was  reserved,  does  not  support  it, 
tor  he  did  not  hear  the  verbal  contract,  and  it  is  clear,  from 
"18  whole  evidence,  that  the  question  of  this  reservation  was 
"^t  brought  to  his  attention  two  days  after  the  contract 
^ Blade;  and  the  only  admission  made  to  him,  at  any 
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time,  by  the  defendant,  was  the  answer,  "  I  did  not  consider 
anything  about  it,"  to  the  question,  "  did  you  consider  the 
wheat  reserved  ?"  This,  clearly,  only  referred  to  his  view  of 
the  legal  effect  of  the  contract,  and  it  did  not  authorise  the 
endorsement  made  on  the  contract  in  pencil  by  the  scrivener, 
''wheat  reserved  by  consent  of  parties."  This  was  the  only 
authority,  and  that  endorsement  was  a  nullity.  Without 
regard  to  the  effect  of  a  responsive  answer,  the  complainant 
would  not  have  sustained  his  case.  He  swears  that  the  con- 
tract entered  into  was  different  from  the  written  contract ; 
he  has  the  burden  of  proof.  The  defendant  contradicts  him. 
To  change  a  written  contract,  requires  proof  clearly  prepon- 
<lerating. 

The  case  stands,  then,  without  sufficient  proof  that  there 
was  any  contract  that  the  wheat  should  be  reserved  to  the 
complainant,  and,  of  course,  he  can  be  entitled  to  no  relief 
founded  on  that  ground.  He  would  have  been  compelled  to 
convey  the  farm  without  that  reservation,  and  the  fact  that 
he  was  misled  by  the  assertion  of  the  scrivener,  that  the 
endorsement  on  the  contract  was  sufficient  to  reserve  the 
wheat,  could  be  of  no  avail.  It  was,  at  most,  a  mistake  of 
law,  into  which  he  was  led  without  any  agency  or  silence  of 
the  defendant.  The  evidence  does  not  show  that  the  ques- 
tion was  raised  in  the  presence,  or  to  the  knowledge  of  the 
complainant,  until  after  the  delivery  of  the  deed  and  the 
payment  of  the  consideration.  Then,  for  the  first  time,  he 
w\as  told  that  the  scrivener  had  said  the  endorsement  w^as 
sufficient  to  reserve  the  wheat. 

The  bill  must  be  dismissed,  and  the  defendant  allowed  to 
proceed  at  law. 


MAY  TERM,  1870.  133 


Calkins  v,  Landis. 


Calkins  vs,  Landis. 

The  \j.zisapported  testimony  of  the  complainant  is  not  suflficient  to  over- 
come th.^  responsive  denial  of  the  answer. 


Thi^  cause  was  argued  on  the  pleadings  and  proofs. 

-    Rickey f  for  complainant. 
AT/-.    /.  T,  Nixon,  for  defendant. 

Th:  b2  Chancellor. 

TV\o  bill  charges,  that  the  defendant  agreed  to  sell  one 
liundr'^j  acres  of  land  in  Vineland  to  the  complainant ;  that 
the  complainant  made  some  of  the  payments,  and  that  de- 
fendant, by  parol,  gave  him  further  time  for  the  other  pay- 
ments ;  that  the  defendant  has  not  conveyed  the  land  to  the 
complainant,  but  has  sold  it  to  others.     The  bill  prays  that 
he  account  for  the  amount  received,  and  be  compelled  to  pay 
the  same  to  the  complainant. 

The  defendant,  in  his  answer,  admits  the  sale,  and  denies 
that  he  extended  the  time  for  the  payments  not  made.     He 
states  that  he  gave  notice  that  the  cqntract  was  forfeited 
for  not  complying  with  the  conditions ;  that  the  complain- 
ant agreed  to  give  up  the  contract,  and  that  the  payments 
niade  on  it  should  be  transferred  and  credited  to  other  con- 
tracts, made  by  the  defendant  with  the  complainant,  and 
that  they  were  transferred  to  and  credited  on  these  contracts  ; 
and  that  deeds  were  given  to  and  accepted  by  the  complain- 
ant, the  consideration  of  which  was  paid  by  the  transfer  of 
these  payments. 

The  responsive  denial  of  the  extension  of  time  is  contra- 
dicted by  the  evidence  of  the  complainant  only ;  it  is,  there- 
fore, not  proved.  The  agreement  to  give  up  and  surrender 
the  contract  to  convey  the  one  hundred  acres,  and  to  trans- 
fer the  payments  made  on  it  to  other  contracts,  and  the 
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transfor  an<l  the  acceptance  of  deeds  founded  on  such  trans- 
fer, is  prove^l  by  the  evidence  of  the  defendant  and  of  J.  L. 
Rink,  and  contradicted  by  the  evidence  of  the  complainant 
only.  It  is  proved,  to  my  satisfiiction ;  and  that  agreement 
and  surrender  is  a  bar  to  the  present  suit. 

The  bill  must  be  dismissed  with  costs. 


Merritt  vs.  Brown. 


When  a  slian-hoMer  sells  share?,  for  whioh  he  has  not  paid  the  company, 
to  a  vendK*,  who  assunui*  his  liahility  to  the  company,  and  pays  him  $25ch> 
in  cash,  this  sum  is  the  clear  profit**  on  the  transaction. 


On  oxoej>tions  to  nitister's  report. 

Mr.  Gilchristy  Attorney-General,  for  exceptant. 

Mr.  Willianutonf  for  complainant,  contra. 

The  Chancellor. 

The  order  of  the  Court  of  Ap|M?als  directed  Brown  to 
account  to  Merritt  for  the  proceeds  of  twenty-five  shares  of 
stocrk  transferred  to  him.  After  the  transfer,  the  company 
issued  to  Brown  sixteen  new  shares  of  additional  stock,  for 
which  Brown  never  paid,  but  became  responsible  to  the 
company  for  the  amount,  l)eing  $1600.  He  afterwanis  sold 
the  forty-one  shares  to  A.  Baiz,  the  president  of  the  com- 
pany, for  .^2o<» ;  Baiz,  in  addition  to  the  $2500,  becoming 
resf>onsibl(»  to  the  company  for  the  price  of  the  sixteen 
shan»s.  UndtT  this  state  of  facts,  the  master  has  rightly 
tronchided  that  Brown  received  the  S2500  for  the  twenty- 
five  shanvs  transferred  to  him  bv  Merritt,  and  that  the 
assumption  of  the  price  of  the  sixteen  shares  by  Baiz  was 
the  price  of  those  shares. 

The  exceptions  must  be  overruled. 
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Starkey  v8.  Starkey. 

I.    Wliere  a  husband  actually  drives  his  wife  from  himself  and  his  house, 

or,  by  his  cruel  and  abusive  treatment,  compels  her  to  leave  it  for  her  safety 

or  comfort,  it  is  an  abandonment  and  separation  by  him,  and  would  entitle 

^ler  to  stipport  and  maintenance,  under  the  tenth  section  of  the  divorce  act. 

-•    But-  where  the  wife  leaves  her  husband  and  his  home,  and  goes  and 

«*ontiou<*s  to  reside  elsewhere,  this  is  prima  facie  abandonment  by  her,  and 

sh*^  inixst,  show  clearly  that  her  going  away  was  compulsory. 


This  cause  was  argued  upon  bill,  answer,  and  proofs. 

-^^.    /.  M.  Scovelf  for  complainant. 
■^^.    Carman,  for  defendant. 

Th:e:  Chancellor. 

The  bill  is  exhibited  for  support  and  maintenance,  under 
tbe   tenth  section  of  the  divorce  act.     It  alleges  that  the 
complainant  was  married  to  the  defendant  in   1857,   and 
lived   -with  him  until  1867;  that  he  treated  her  at  times 
with  great  harshness  and  extreme  cruelty ;  that  on  the  6th 
of  August,  1867,  he  cruelly  beat  her,  drove  her  away  from 
his  house,  her  home,  striking  her  on  the  head  with  his  fist, 
^yij^g,  with  an  oath,  '*  now  I  will  kill  you,  and  I  want  you 
to  leave  my  house  right  away;"  that  she   went  away  and 
continued  to  live  away  from  him  until  November  17th,  1869, 
twenty  days  before  the  filing  of  this  bill',  when  she  sent  a 
letter  to  him  by  a  special  messenger,  offering  to  return  and 
live  with  him,  and  desiring  an  answer  within  a  week,  or  else 
that  she  would  be  compelled  to  commence  a  suit  against 
^\  and  that  to  this  letter  he  returned  an  insulting  answer. 
These  facts,  if  proven,  are  sufficient  to  entitle  her  to  the 
relief  she  asks.     It  is  true,  that  the  statute  authorizes  the 
relief  only  in  cases  where  "a  husband,  withoul  any  justifi- 
able cause,  shall  abandon  his  wife,  or  separate  himself  from 
^}  aod  refuse  or  neglect  to  maintain  and  provide  for  her  ;'* 
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n-i  :r*  tLiT?  eas^  she  left  his  house  &r;d  i?ensiraTc*i  herseli 

fr:ni  him.    W-t,  in  all  cases  where  a  husrcand  eiiher  aATtnally 

•irives  Lis  wife  from  himself  and  his  h-ruse,  or  1»t  his  <nie] 

and  abusive  ireaiment.  c»>mp-c-ls  her  to  leave  ii  fc-r  safetr  oi 

KM-znz.'Ti.  it  is  an  al^indonment  and  seKiraii':*!:  tv  him.     Bui 

wher.  the  wife  leaves  her  husl^and.  and  Lis  home,  and  g»Te= 

and  o'jt.vjlw^  to  reside  elsewhere,  this  is  prima  fane  aij 

aV«iiridvr.me!:tt  on  her  part,  and  the  bur^ien  ^-f  priwf  is  ufca 

Ler  to  show  that  her  c*:*inc  awav  was  not  vi:«juniarv-  l»ui 

tLitt  sL-r  was  oomi^llM  to  s?j  bv  his  ireatmeni  or  c^mman^i 

II  tLis  oas.?  thrr  ouestion  depends  UK-n  what  was  dc«De  o: 

tLe  0:h  "i-:  A-igTi-:.  the  -iav  up-i^n  wLiL-h  she  ien  his  house 

Ther-r  is  ir>:f.  ol  Ler  i»art.  of  s<ime  aois  of  craelrv  at  *ii3er- 

rrr*:  tinges  Wi'It^j-  this,  but  thrv  are  i*:isitive>  denie^i  bv  him 

;  :. \  'i:i  thv  c-iise  dei-end  ur*:-:!  them  thev  are  not  sufBo^enth 

1  r:vtr«i  :^-  f:.ui*d  a  dt^jre*?  'l:^■:':■. :  the  evideii^:^  is  o:»nfliv-tinir 

ihiit  ;tj^i:!:st  them  is  aiiri>t.  if  zvA  ov.ite,  as  sironc  as  tht 

eviden-iv  of  the  com]  iiinant.  B-:t  it  is  clear  that  these  prioi 

iivts  did  ijot   ca-^?e   the   sevriT.iti ■:■::,   i^rA   therefore   cainno* 

^"iistirv  it :  thi-v  had  l^e^n  for^ivei.  and  or-iid'r-ne'i. 
•         •  •  s. 

The  v:oier:-.v  ar.d  thrr^»ts.  an-i  o:.m:::;iiid  to  i?>  awav  c«ntL 
0th  •:■;  AuiTUst.  1Vj7.  are  t-rr-v-^i  bv  the  Cfath  of  the  <»m 
Tla:i.:ir.t  a- .Tie.  Thev  are  de!.i-'i  bv  the  defendant  in  hi 
testiriiLT,  axii  also  bv  his  i^uirhter.  wh-  w;is  r*resent  at  th^ 
tine.  TLvir  st-r-rv  o:  wh;*:  thru  vySa  I'lao^  differ?  entireb 
rrMn  th.it  t-:-]-!  bv  thr  oor.:;:  l.^iijAiit  ir^  her  I'ill,  and  in  be: 

Pie  .'.^AT  weiirht  cf  tes::n::::y  is  AiTAii.st  the  iv.mj,lainan 
-:c  tlis  t»>:r.t,  wher*/  the  buri'-n  of  vr:»:-f  is  u>>n  her.  Xo: 
is  fl»-  r^r-re  succ>?ssiu]  ir.  rr:«:'f  of  his  refusal  to  pennit  he 
t-:  r^:tun.,  whei:  she  ofere-.i  t-:-  d:-  s-:-  ir.  writinir.  In  the  firs 
T'lifc-:^-  it  ?*c^tiiS  t-:-  me  that  the  o-5er  was  not  made  in  coo. 
ihizii  i:*T  the  i-urr^r^e  cf  "i»e:2:*:  re^vive-i  bv  him,  but  mad 
liirier  tie  adv^cv  of  oc-uiis^!.  as  a  i.-uijdation  for  this  suii 
She  hftd  ieft  his  housk?  an-i  stAv^l  awav  ir-r  two  vears.  withou 
<t5«"  ic»  retom,  <>r  nei^■^t:at^^n^  tor  reoC'nciliati<Mi.  Th 
it  bad  l«vitrn  nj^  houssi-kt:^}  inc.  and  was  living  wit 
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his  son.  Under  these  circumstances,  a  letter  sent  by  a  mere 

messenger,  oflFering  to  return,  and  requiring  an  answer  in  a 

week,  under  pain  of  a  law  suit,  is  more  a  declaration  of  war 

than  an  attempt  at  reconciliation,  or  restoration  to  her  place 

in  his  family.     If  she  left  him  without  sufficient  cause,  as  I 

must  conclude  from  the  evidence  in  this  cause,  such  a  letter, 

even  if  not  answered,  would  not  place  him  in  the  ix)sition  of 

having  abandoned  his  w^fe  or  separated  himself  from  her. 

But  she  not  only  fails  to  show  that  he  returned  an  insulting 

answer,  as  alleged  in  her  bill,  but  it  is  positively^  proved  by 

him,  and  by  more  than  one  witness  besides  himself,  that  he 

told  her  messenger  to  tell  her  she  might  come  if  she  saw  fit 

to  come,  where  he  then  was  boarding  with  his  son.     He 

offered  her  the  only  home  and  place  which  he  had  for  her. 

That  he  had  no  other  was  evidently  caused  by  the  fact  that 

Ae  had  left  him.     His  circumstances  were  such  that  he 

wuld  not,  within  a  week,  if  at  all,  procure  a  new,  separate 

home  where  she  might  live  with  him.     And  the  difficulties 

'Wd  quarrels  of  their  past  life,   unquestionably   in  some 

'»^gree  owing  to  her  violence  and  temper,  were  such  that  it 

^^^ht  not  be  wise,  on  a  note  so  short  and  defiant,  to  incur  the 

^'^pense  of  providing  a  home,  in  expectation  or  hope  that  she 

H'ould  remain  in  it. 

i  am  forced  to  conclude  that  this  is  not  a  case  of  abandon- 
^^^t,  such  as  to  entitle  the  complainant  to  relief  under  the 
^uth  section  of  the  divorce  act. 

The  bill  must  be  dismissed. 


C  j^SES 


ADJUDGED   IN 


THE  COURT  OF  CHANCER^^ 


OF  THE  STATE  OF  NEW  JERSET. 


OCTOBER  TERM,  1870. 


FiDLER  V8,  HiGGiNS  and  others. 

1.  Tlie  surplus  of  the  proceeds  of  lands  of  an  infant  sold  by  order  of  tl"»  • 
Orphans  Court  to  pay  debts  of  her  father,  from  whom  she  inherited  theixJ 
remains  real  estate,  and  at  her  death  must  descend  as  such. 

2.  The  dest^ent  of  real  estate  in  New  Jersey  is  governed  by  the  rules  o 
the  common  law,  so  far  af»  these  rules  have  not  been  changed  by  statute. 

3.  The  common  law  rule,  that  among  collateral  relatives,  lineal  descend- 
ant** shall  represent  their  ancestor  ad  infinitum,  has  not  been  altered,  either 
fxpres.«ly  or  by  im})lication,  by   the  statutes  of  New  Jersey  regelating 

descents. 

4.  Tlie  degrees  of  consanguinity  mentioned  in  the  sixth  section  of  the 
statute  of  descents,  must  be  ascertaine<i  by  the  common  law  rule  as  to 
descent  of  real  estate,  allowing  representation  among  collaterals,  which,  like 
tlie  rule  prohibiting  ascents,  has  never  been  changed.  The  rule  of  the  Civil 
law  for  computing  next  of  kin,  has  never  been  adopted  in  this  state,  and  it 
is  not  required  by  any  implication  from  the  provision  of  this  section.  And 
the  "  e<|ual  j»arts  "  in  this  section  must  be  held  to  mean  equal  jmt  stirpes,  as 
the  like  words,  "  equal  portions,"  in  the  statute  of  distributions  are  settled 
to  mean. 

T).  By  such  repn?sentation,  cousins  and  more  remote  descendants  of  deceased 
uncles  of  an  int(^tate  art*  in  the  same  degree  as  living  uncles,  and  inherit, 
by  representation,  the  share  of  such  df^ceased  uncle. 
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Fidler  v.  Iliggins. 

The  complainant  was  guardian  of  Mary  Anna  Higgins, 
rho  died  under  age,  January  23d,  1867.  He,  as  her  guardian, 
1  her  lifetime,  had  received  a  sum  of  money,  which  was  the 
urplus  of  the  proceeds  of  lands  that  had  descended  to  her 
rom  her  father,  and  been  sold  by  an  order  of  the  Orphans 
•ourt  of  Hunterdon,  for  the  payment  of  his  debts.  Part  of 
hese  proceeds  remain  in  the  complainants  hands,  the 
mount  being  adjudged  by  the  Orphans  Court  on  a  settle- 
lent  of  his  final  account  as  guardian,  after  the  death  of  his 
•-ard.  The  infant  was  never  married ;  she  left,  at  her  death, 
o  brother  or  sister  of  the  whole  or  half  blood,  or  issue  of 
iich  brother  or  sister,  but  left  her  mother,  Elizabeth  Fidler, 
Villiam  B.  Higgins,  a  brother,  and  Catharine  Gano,  a  sister 
f  her  father,  and  Lemuel  M.  Beats  and  Julia  Deats,  children 
f  Rebecca  Deats,  a  sister  of  her  father,  who  had  died  in  her 
Ifetime,  and  left  no  other  collateral  relations  on  part  of  her 
ather,  of  the  same  degree  of  consanguinity. 

The  surviving  aunt  and  uncle  of  the  infant,  Mary  Anna, 
•laim  that  they  are  exclusively  entitled  to  the  amount  which 
nay  remain  in  the  hands  of  the  guardian  after  the  death  of 
Elizabeth  Fidler,  as  the  heirs-at-law  of  Mary  Anna ;  and 
Lemuel  and  Julia  Deats  claim  that,  as  representatives  of 
heir  mother,  they  are  entitled  to  her  share,  or  one-third  of 
.he  amount,  as  co-heirs. 

The  bill  is  filed  to  settle  this  (juestion,  and  the  parties  are 
^11  before  the  court.  The  defendant,  William  B.  Higgins, 
laving  died  after  the  commencement  of  this  suit,  his  executor, 
Ixeorge  Higgins,  has  been  made  a  party  in  his  place. 

The  cause  was  argued  upon  exceptions  filed  by  George 
Higgins  to  the  master  s  report. 

Mr,  J.  iV.  Voorhees^  for  exceptant. 

Mary  Anna  Higgins  died  January  23d,  1867.  The 
complainant  was  her  guardian ;  and  on  the  statement  and 
settlement  of  his  final  account  with  the  Orphans  Court  of 
Hunterdon  county,  there  remained  in  his  hands  $1156.15, 
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to  be  disposed  of  according  to  law.  This  money  was  pro- 
ceeds of  sale  of  real  estate  of  John  Higgins,  deceased,  the 
father  of  Mary  Anna,  and  descends  as  real  estate.  Mary 
Anna  died  without  leaving  lawful  issue,  brother  or  sister,  or 
any  lawful  issue  of  any  brother  or  sister,  without  leaving  a 
father,  but  leaving  a  mother;  consequently,  under  the  fourth 
section  of  the  statute  regulating  descents  of  real  estate,  yix. 
Dig,  {ith  ed.)  236,  the  inheritance  goes  to  the  mother  for 
life,  and  at  her  decease,  then  as  directed  by  the  sixth  section 
of  the  same  statute,  which  provides — "  When  any  person  shall 
die  seized,  &c.,  without,  &c.,  and  shall  leave  several  persons, 
all  of  equal  degree  of  consanguinity  to  the  person  so  seized, 
the  lands,  &c.,  shall  then  descend  and  go  to  the  said  several 
persons  of  equal  degree  of  coyisanguinity  to  the  person  so 
8eize<l,  as  tenants  in  common,  in  equal  parts,  however 
remote,  &c." 

Mary  Anna  left  her  surviving  William  B.  Higgins,  (uncle), 
Catharine,  wife  of  George  Gano,  (aunt),  Lemuel  M.  Deats 
and  Julia  R.  Deats,  children  of  Reljecca,  wife  of  Hiram 
Deats ;  Rebecca  being  an  aunt  to  Mary  Anna ;  Lemuel  M. 
and  Julia  R.  being  cousins  to  Mary  Anna. 

The  question,  therefore,  presented,  is,  do  surviving  uncles 
and  aunts  take,  as  a  class,  before,  and  in  exclusion  of  sur- 
viving cousins  ? 

In  calculating  the  degrees  of  consanguinity  by  force  of  the 
sixth  section,  the  rule  of  the  Civil  and  not  that  of  the  common 
law,  is  to  be  used.  Taylor  v.  Bray,  3  Vroovi  182.  This 
seems  to  have  been  a  well  considered  case,  and  the  Chief 
Justice,  in  pronouncing  the  opinion  of  the  court,  has  re- 
viewed the  statutes  relating  to  this  subject,  from  1780  to 
1867,  and  on  page  185,  says,  in  reference  to  the  sixth  section 
of  the  act  regulating  descents :  "  And  by  a  similar  train  of 
reasoning,  we  reach  the  further  conclusion  that  the  section 
in  question  not  only  bestows  the  estate  on  the  class  of  rela- 
tives next  to  the  person  dying  seized,  but  also  gives  it  to  a 
unit  of  such  class,  that  is  to  say,  for  example,  if  a  single 
uncle  or  aunt  survives,  he  or  she  will  inherit,  rather  than 
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cousins,  the  children  of  deceased  uncles  or  aunts."  And, 
in  fact,  the  whole  reasoning  of  that  case  seems  to  concede 
tie  point  that  in  computing  degrees  of  relationship  we  adopt 
the  Civil  law  rule.  This  will  appear  from  the  concluding 
remarks  of  the  opinion,  page  191.  He  says :  "  I  am  aware 
that  formerly  there  was  some  uncertainty  on  this  subject, 
but  the  opinion  of  the  profession  appears  to  have  become 
.settled  in  favor  of  the  method  just  indicated.  Such  method 
has  received  the  approval  of  Chief  Justice  Green.  Nix,  Dig. 
215.  The  opposite  doctrine  is  attended  with  consequences 
Avhich  appear  to  forbid,  imperatively,  its  adoption." 

By  the  common  law  method  of  computation,  the  children 
of  deceased  uncles  and  aunts  (being  by  force  of  this  rule  jis 
near  of  kin  Jis  living  aunts  and  uncles,)  would  be  entitled  to 
share  the  estate  equally,  per  capita.     Hence,  in  this  Ccise,  if 
Hebecca  were  living,  she  would  be  entitled  to  one-third,  but 
being  dead,  and  leaving  two  children,  it  would  follow,  that  as 
the  statute  directs  that  the  estate  must  go  to  the  said  per- 
sons of  equal  degree  of  consanguinity,  &c.,  as  tenants  i7i 
common  in  equal  parts,  the  children  of  Rebecca  must  each 
have  one-fourth,   making  for   their  share  one-half  of   the 
whole  estate,  while  if  their  mother  had  been  living  at  de- 
cease of  Mary  Anna,  she  could  only  have  received  the  one- 
third.     Can  this  be  the  rule  ?     By  the  statute  they  take  as 
tenants  in  common  in  equal  parts,  and  in  this  case,  if  Re- 
becca had  twelve  children,  they  would  have  taken  twelve- 
fourteenths  of  the  whole  estate,  because  the  law  says  they 
take  "  as  tenants  in  common  in  equal  parts,''     There  is  no 
provision  for  them  to  have  their  'another's  share.     If  they 
take,  it  is  because  they  are  of  equal  degree  of  consanguinity 
with  William  B.  Higgins,  and  Catharine,  wife  of  George 
Gano ;  and  if  that  be  so,  then  the  estate  must  be  divided  in 
a,s  many  parts  iis  there  are  persons  of  equal  degree  of  con- 
sanguinity to  the  person  dying  seized,  and  each  person  so 
related  takes  an  equal  share.     Sections  two  and  five,  and 
other  sections  of  the  same  act,  provide  for  such  a  contin- 
gency, (the  child  taking  parent's  share).    And  had  the  legis- 
VoL.  VI.  K 
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lature  intended  that  cousins  should  take,  when  uncles  and 
aunts  were  living,  would  there  not  have  been  some  provision 
by  which  such  cousins  should  have  only  taken  their  parent's 
share  ? 

The  master's  report  in  this  case  seems  to  be  founded  upon 
the  suggestion  of  the  court,  in  the  case  of  Oberly  v.  Lerchy 
3  C  E,  Green  346,  affirmed  by  the  Court  of  Appeals,  3  C. 
jF.  Grem  575. 

The  question  argued,  and  the  only  question  argued  in  that 
case,  referred  to  the  status  of  surplus  moneys  arising  from 
sale  of  lands  by  order  of  court  to  pay  debts,  whether  such 
surplus  moneys  descended  as  realty  or  personalty ;  and  no 
point  was  raised  as  to  the  right  of  Emma  Baker  (cousin)  to 
A  share  of  such  moneys.  On  the  caiise  being  decided  by  the 
Court  of  Appeals,  the  same  point,  previously  stated,  and  no 
other,  was  discussed.  And  the  Chief  Justice,  who  pronounced 
the  opinion,  adverts  to  the  fact,  that  the  contest  is  between 
the  heirs-at-law  on  the  one  side,  and  the  personal  represent- 
iitives  of  deceased.  And  again  he  says,  page  581,  in  my 
opinion  this  point,  (referring  to  surplus  money,  whether  per- 
.sonalty  or  realty,)  which  is  the  only  substantial  one  in  the 
<.»ase,  should  be  considered  res  adjudicata.  Again  :  "  these 
were  the  only  points  raised  on  the  argument."  No  reference 
is  made  by  him  to  his  opinion  previously  given  in  Taylor 
V.  Brai/j  and  the  status  of  Emma  Baker,  the  cousin,  does 
not  Hcem  to  have  been  referred  to  and  argued,  but,  by  con- 
sent, she  seems  to  have  been  considered  an  heir-at-law. 

The  (juestion  as  to  the  right  of  Emma  Baker  in  this  case, 
not  having  been  raised,  and  consequently  not  considered  as  a 
subject  matter  in  controversy,  it  would  seem  that  this  case 
ought  not  to  be  considered  as  settling  the  law  in  regard  to 
the  rights  of  aunts  or  uncles,  and  cousins.  The  ambiguity 
or  uncertainty  as  to  the  proper  construction  of  the  sixth 
section,  having  been  expressly  settled  in  the  case  of  Taylor 
V.  Bray,  and  settled,  as  the  Chief  Justice  expresses  it,  in 
conformity  with  a  former  opinion  of  Chief  Justice  Green, 
and  in  conformity  with  the  recognized  sentiment  of  the  pro- 
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don,  and  also  in  favor  of  the  doctrine  which  recognizes 
"the  natural  right  inherent  in  propinquity  in  blood,  it  should 
not  now  be  disturbed.  We  therefore  respectfully  submit,  that 
"tlie  children  of  Hiram  Deats,  should  not  receive  any  portion 
of  the  moneys  in  complainant  s  hands,  but  that  the  same 
should  go  to  Wilham  B.  Higgins  and  Catharine  Gano. 

Mr.  BvJlock,  contra. 

It  is  insisted,  on  behalf  of  William  B.  Higgins  and  Cath- 
^jnne  Gano,  that  under  the  sixth  section  of  the  act  directing 
"the  descent  of  real  estates,  uncles  and  aunts  take,  as  a  class, 
l^efore  and  in  exclusion  of  surviving  cousins. 

But  they  rely  exclusively,  and,  as  it  seems  to  us,  mast  rely 
exclusively,  upon  the  obiter  dictum  of  the  Chief  Justice,  in 
"the  case  of  Taylor  v.  Bray,  3  Vroom  182,  where  the  ques- 
tion, and  the  only  question  presented  was,  whether  by  force 
of  the  said  sixth  section  of  the  statute  of  descents,  a  grand- 
mother could  take  land  of  which  her  grandson  died  seized ; 
in  other  words,  whether  the  first  rule  of  the  common  law, 
Tegulating  the  descent  of  lands,  that  the  inheritance  should 
never  lineally  ascend,  had  been  abrogated  in  this  state.  The 
court  held  in  that  case,  very  decidedly,  that  that  rule  of  the 
common  law  had  not  been  repealed,  but  says  that  some  other 
rules  of  the  common  law  regulating  the  descent  of  lands, 
equally  important,  have  been  abrogated. 

We  think  the  case  of  Oberly  v.  Lerch,  3  C,  E,  Green  346, 
affirmed  by  the  Court  of  Appeals,  Ibid,  575,  is  on  all  fours 
with  this  case  in  every  respect. 

The  estate  of  Emma  Oberly  consisted  of  the  surplus 
proceeds  of  the  sale  of  her  father  s  lands,  sold  by  order  of 
the  Orphans  Court  for  the  payment  of  his  debts.  Precisely 
the  same  as  that  of  Mary  Anna  Higgins. 

Emma  Oberly  died  an  infant,  leaving  Charles  Oberly, 
John  F.  Oberly,  and  Robert  Oberly,  her  paternal  uncles,  and 
Emma  Baker,  the  daughter  of  her  deceased  paternal  aunt, 
her  only  heirs-at-law,  besides  her  mother,  who  inherited  for 
hfe.     Mary  Anna  Higgins  died  an  infant,  leaving  William 
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B.  Higgins,  her  paternal  uncle,  Catherine  Gano,  her  pater- 
nal aunt,  and  Lemuel  M.  Deat«  and  Julia  R.  Deate,  children 
of  her  deceased  paternal  aunt,  her  only  heirs-at-law,  besides 
her  mother,  who  inherits  for  her  life. 

We  insist,  that  as  in  that  case,  so  in  this,  the  estate  in  the 
hands  of  the  guardian  of  Mary  Anna  Higgins,  should  be 
invested  for  the  use  of  her  mother  during  life,  and  at  her 
<leath,  the  principal  be  divided  among  the  uncle,  aunt,  and 
cousins  aforesaid. 

The  sixth  section  of  the  act  directing  the  descent  of  real 
estates,  by  construction  of  which  it  is  attempted  to  exclude 
Lemuel  M.  and  Julia  R.  Deats,  provides,  that  where  any 
}>erson  shall  die  seized,  &c.,  without  leaving,  &c.,  capable  of 
inheriting  by  this  act,  &c.,  and  shall  leave  several  persons,, 
all  of  equal  degree  of  consanguinity  to  the  person  so  seized, 
the  said  lands,  &c.,  shall  then  descend  and  go  to  the  said 
scn'cral  persons  of  equal  degree  of  consanguinity  to  the  per- 
son so  seized,  as  tenants  in  common  in  equal  parts,  however 
remote  from  the  person  so  seized  the  common  degree  of 
consanguinity  may  be,  unless  where  such  inheritance  came 
to  the  said  person  so  seized,  &c.  I^ix,  Dig,  {ith  cd.)  236. 

There  can  be  no  question  but  what  Lemuel  M.  and  Julia 
R.  Deats  are  entitled  to  share  this  estate  with  their  uncle 
and  aunt,  if  the  degrees  of  consanguinity  are  reckoned  by 
the  rule  of  the  common  law. 

The  Constitution  of  this  stat^.>,  adoptod  July  2d,  1776, 
section  22d,  j)rovide<l  that  the  common  law  of  England 
should  still  remain  in  force  until  altered  by  a  future  law  oj 
the  legislaturey  unless  repugnant,  &c. 

The  present  Constitution  of  this  state,  article  X,  section 
1,  provides,  that  the  common  law  now  in  force,  not  repug- 
nant to  this  Constitution,  shall  remain  in  force  until  altererl 
or  repealed  hy  the  legislature. 

Li  the  case  of  Den  v.  Jones  and  Seariiig,  3  Halsty  p. 
345,  Chief  Justice  Ewing  says :  "  Nothing  but  the  plain 
and  imperious  requisition  of  a  statute  ought  to  induce  a  de- 
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lire  from  the  well  known  and  safe  rules  of  the  common 


^6  submit,  that  in  ascertaining  the  collateral  heir  of  the 
pGT&ot^  last  seized,  the  rule  of  the  common  law  prevails  in 
li.is  state,  having  never  been  altered  or  repealed  by  statute. 
^nd  we  respectfully  insist  that  in  this  case,  the  degrees  of 
consanguinity  are  to  be  reckoned  by  the  rule  of  the  common 
lavr,  and  that  Lemuel  M.  Deats,  and  Julia  R.  Deats,  are 
entitled  to  share  the  estate  with  their  uncle  and  aunt. 

I 

The  Chancellor. 

The  money  in  the  hands  of  the  complainant,  as  guardian, 

Wng  the  surplus  of  the  proceeds  of  lands  of  an  infant,  sold 

by  order  of  the  Orphans  Court  to  pay  debts  of  her  father, 

from  whom  she  inherited  them,  remains  real  estate,  and  at 

W  death  must  descend  as  such.     This  was  settled  by  the 

Court  of  Appeals  in  their  affirmance  of  the  decree  of  this 

«>urt,  in  Lerch  v.  Oberly^  3  C.  E.  Grreen  575.  It  is  admitted 

%  all  parties  that  the  mother  is  entitled  to  the  interest  of 

this  money  for  her  life.     The  only  question  is,  whether,  by 

the  statute  of  descents  in  New  Jersey,  cousins,  the  children 

of  a  deceased  uncle  or  aunt,  are  entitled  to  inherit  with 

uncles  and  aunts  who  survive  the  intestate,  or  whether  such 

uncles  and  aunts  are  entitled  to  inherit  exclusive  of  cousins, 

as  not  in  equal  degree  of  consanguinity,  and  not  entitled  to 

represent  their  deceased  parent. 

The  question  is  one  which  has  never  been  directly  decided 
W  the  law  courts  of  this  state.  There  are  dicta  and  sup- 
posed impressions  of  the  bar  of  the  state,  against  the  right 
of  cousins  to  inherit  with  uncles  and  aunts,  and  on  the  other 
hand,  in  the  case  of  Lerch  v.  Oberlyy  it  was  expressly  ruled 
in  this  court,  that  a  cousin  of  Emma  Oberly,  the  daughter 
of  an  aunt  who  had  died  before  her,  inherited  equally  with 
her  surviving  uncles;  the  decree  was  framed  upon  that 
ruling,  and  was  afterwards  affirmed  in  the  Court  of  Appeals. 
Toe  opinion  in  this  court  was  not  given  inadvertently,  but 
^•8  one  that  had  been  formed  upon  a  careful  consideration 
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In  the  case  of  Taylor  v.  Bray,  above  mentioned,  the 
present  Chief  Justice,  in  some  observations  at  the  conclusion 
of  his  opinion,  3  Vroom  191,  assumes  that  the  degrees  of 
consanguinity  under  our  statute,  should  be  reckoned  by  the 
rule  of  the  Civil,  and  not  of  the  common  law.  He  states 
that  formerly  there  was  some  uncertainty  on  this  subjects 
but  that  the  opinion  of  the  profession  appears  to  have  be- 
come settled  in  favor  of  the  Civil  law  method.  This  ques- 
tion was  not  involved  in  that  case,  and  this  view  is  no  part 
of  the  decision  of  the  case,  and  docs  not  seem  to  have  been 
considered  by  the  court.  The  dicta  of  so  able  and  learned 
a  jurist  are  entitled  to  great  regard,  but  they  do  not  amount 
to  a  definite  decision  by  that  court,  which,  on  a  legal  ques- 
tion, would  control  me  sitting  here.  The  question  is  by  him 
regarded  more  as  put  at  rest  by  the  opinions  of  the  bar, 
"^  by  any  definite  application  of  rules  of  construction ; 
^d  much  reliance  is  placed  upon  the  unreasonable  conse- 
quences which  are  assumed  to  follow  the  other  construction, 
consequences  entitled  to  great  consideration,  if  they  were 
iw>t  obviated  by  the  construction  universally  put  upon  like 
terms  as  to  equal  shares,  when  given  to  representatives  by 
^e  statute  of  distributions.  The  question  was  not  argued  in 
^t  cause,  and  I  can  conceive  that  the  argument,  and  con- 
sideration of  the  question,  might  change  the  views  of  the 
^ief  Justice  expressed  in  that  opinion.  And  with  the 
^ws  I  have  formed  and  expressed  on  the  question,  I  can- 
^  r^ard  this  as  such  a  settlement  by  a  court  of  law  as  to 
control  this  court  against  its  own  views. 

The  common  law  of  England,  which  is  adopted  in  this 
^^,  especially  as  regards  real  estate,  has  certain  clear  and 
vdl  settled  rules  or  canons  of  descent,  which,  so  far  as  not 
<^nged  by  statute,  our  courts  have  always  recognized  and 
whered  to.  These  canons  have  never  been  held  to  be 
'^pealed  by  doubtful  words,  but  only  by  express  words  or 
'^ficeaaary  implication.  Among  these  rules  or  canons  is  one, 
that  inheritance  shall  lineally  descend,  but  shall  never 
ascend.    A  statute  would  repeal  this  rule,  and  where  it 
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(liivcted  in  certain  eases  that  a  father  or  mother  of  the  dece- 
dent should  inherit  his  lands,  the  rule  Wiis  so  far  repealed. 
But  when  the  statute  directed  that  in  certain  cases  the  lands 
should  go  to  persons  in  equal  degree  of  consanguinity  to  the 
intestate,  although  a  grandmother  is,  by  any  rule  of  reckon- 
ing, kindred  in  the  second  degree,  and  is  included  in  the 
terms  of  the  statute,  yet  it  was  held  that  this  rule  of  the 
common  law  was  not  repealed  by  such  an  implication  as  thi 
but  that  JUS  this  provision  could  in  many  cases  have  effl 
without  repealing  that  rule,  it  must  be  intended  to  ha\ — z. 
been  made  subject  to  that  rule,  and  not  in  derogation  of  i  -• 
Such  is  undoubtedly  the  correct  rule  of  interpretation  whence 
the  statute  does  not  in  any  other  part  indicate  design  t 
change  the  established  rule.  This  is  most  clearly  and  logi 
ally  shown  in  the  ojnnion  of  the  Supreme  Court  in  the  cas^?=^ 
of  Tai/Ior  V.  JBray.  alxn-e  referred  to. 

Another  common  law  rule,  or  canon  of  descent,  the  fift 
enumerated  by  Blackstone,  is,  that  on  failure  of  lineal  issu 
tht^  inheritance  shall  descend  to  the  collateral  relations  o  -^ 
the  bUxxl  of  the  fii'st  {>urchaser,  subject  to  the  rules  that  the=^ 
lineal  descendants  shall  represent  their  ancestor  ad  vifini 
turn,  and  that  the  collateral  heir  shall  be  the  next  collatera 
kinsman.  The  canons  of  male  {>reference  and  primogeni- 
ture, which  also  qualititnl  this  rule,  have  been  expressly 
reiHwltHl.  Xow,  by  this  canon  it  was  never  doubted  or  dis- 
puted that  the  common  law  rtHX>gnizeii  representation  among 
<H^llaten\ls  ad  infinitum.  And  when  an  intestate  left  only 
female  trilateral  heii-s,  as  one  aunt,  three  daughters  of  a 
iUxvasi^l  aunt,  and  one  daughter,  and  five  granddaughters 
bv  the  s;ime  dt\vase«l  mother,  of  a  third  deeeaseii  aunt,  that 
all  these  would  inherit  tog*»iher:  each  set  of  children  taking, 
by  representation,  the  share  of  its  diwaseii  parent. 

The  question  here  is.  has  this  rule  l»een  changeii  by  the 
legislation  in  New  Jei-sey  ?  There  is  no  express  enactment 
changing  or  limiting  the  rule  of  ^^presentation  among  col- 
laterals. In  the  statute  of  distributions,  it  is  expressly 
enaeteil  that  no  r\:*presentation  shall  W  admitted  among 
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collaterals,  after  brothers'  and  sisters'  children.     There  was, 
perha.ps,  no  necessity  for  it  there,  as  by  the  practice  of  the 
ecclesiastical  courts,  and  by  the   Civil  law,  which   those 
courts  had  adopted,  there  wa.s  no  representation  admitted, 
but  l>y  brothers'  and  sisters'  children,  among  collaterals.  But 
for    greater  precaution,  either  because  the  words  next  of 
kindred  might  include  all  representatives,  as   these  were 
pix>vided  for  in  case  of  lineal  kindred,  or  because  the  well 
est^iblished  rule  of  representation  ad  infinitutn  among  col- 
lat^jrals  as  to  inheritance,  might  be  held  to  attach,  represen- 
tation was  expressly  limited  in  that  act.     And  the  omission 
^^  tHis  limitation  in  the  part  of  the  subsequent  statute  of 
descents,  which  relates  to  the  same  subject,  would  indicate 
tna.t  it  was  not  intended  to  adopt  it  there. 

^^or  is  there  anything  in  the  act  of  descents,  or  in  the 
P^^^t  legislation  of  the  state  on  that  subject,  which  shows  an 
^^t<5rition  to  abolish  the  common  law  doctrine  of  representa- 
tion   among  collaterals.     On  the  contrary,  every  act  in  the 
^^"^ole  legislation  of  the  state,  has  shown  an  intention,  c-are- 
mlly  and  minutely  declared,  to  provide  for  representation 
B.Tnong  collaterals,  as  well  as  lineal  descendants,  wherever 
tney  are  mentioned.     In  case  of  brothers  and  sisters  of  the 
^Hole  blood  or  half  blood,  it  provides  that  in  case  they,  or 
^ny  of  their  children,  shall  have  died,  their  children,  re- 
spectively, shall  take  their  share;  a  provision  which  the 
^urts  will  continue,  by  construction,  to  the  most  remote 
issue.    For,  by  the  statute,  neither  father  nor  mother,  nor 
^llateral  of  equal  degree,  can  take,  as  long  as  there  is  any 
^-*«uc  of  a  brother  or  sister  of  either  whole  or  half  blood. 
-^nd  the  doctrine  of  primogeniture  would  not  be  revived  to 
fiH  the  hiatus. 

The  fact  that  none  of  the  acts  regulating  descents,  or  to 

reform  the  provisions  of  the  common  laws,  contain  any  pro- 

*8ioti  like  that  of  the  statute  of  distributions,  that  no  represen- 

^^^otx  should  take  place  after  brothers'  and  sisters'  children, 

'^^Wa  that  there  was  no  intention  to  abolish  representation. 

*i®  provision  in  the  statute  of  distributions,  so  familiar  to 
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any  lawyer  who  took  part  in  drafting  the  acts  relating 
descent,  would  have  suggested  it,  if  such  was  the  intenti( 
The  Civil  law,  with  regard  to  succession,  is  founded  on 
118th  Novel  of  Justinian,  as  amended  by  the  126th  Noi 
In  Novel  118,  we  find  the  provision  limiting  representati 
to  brothers'  and  sisters'  children,  in  nearly  the  same  wori- 
iis  used  in  the  statute  of  distributions.     It  was  introdu< 
there  to  limit  the  doctrine  of  representation,  which  w- 
adopted  in  otlier  parts  of  the  same  Novel,  and  had  been  tl 
rule  of  the  old  Roman  laws,  as  contained  in  the  Digest,  as 
was  the  rule  of  the  common  law.     And  although  the  statu^^ 
of  distributions  is  not  copied  from  the  118th  Novel,  but  i     ^ 
many,  if  not  most,  of  its  provisions  is  radically  diflFerent,  y^^ 
there  wa.s  the  same  reason  for  introducing  the  limitatioC^ 
in  the  statute  as  there  was  in  the  Novel — that  is,  that  th^^ 
common  law,  like  the  Roman  law,  always  recognized  repre- 
sentation.    These  facts  make  the  omission  in  the  statute  o-^^ 
descents  significant. 

Repres3ntation  among  all  of  the  bloo<l  of  the  ancestor,  ha^ 
been  a  favorable  doctrine  among  the  legislators  and  the- 
people  of  this  state.  The  legislature  have  shown  this,  not 
only  by  their  positive  provisions,  but  by  using,  in  this 
section,  the  word  consanguinity  instead  of  kindred,  as  in  the 
statute  of  distributions.  This  word  refera  to  the  bond  of 
blood,  l>y  which  the  common  law  transmits  property,  com- 
man  blood  coming  from  the  same  ancester ;  a  word  pecu- 
liarly appropriate  to  the  common  law  mode  of  reckoning 
kindred,  as  distinguished  from  the  canon  or  Civil  law  rules. 
By  the  doctrine  of  representation,  the  common  law  rule  is 
always  to  count  the  degrees  from  the  intestate  to  the  common 
ancestor.  Those  who  come  from  the  nearest  ancestor  of  the 
decedent,  are  united  by  the  nearest  common  blood  or  con- 
sanguinity, as  concerns  or  relates  to  him.  And  that  one 
uncle  of  the  decciised  should  take  the  whole  inheritance,  to 
the  exclusion  of  the  children  of  two  other  uncles  who  had 
died  shortly  before  him,  would  strike  as  grossly  unjust 
eveiy  citizen  who  had  been  ti'ained  to  venerate  the  justice  of 
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The  83r8tem  of  the  state  in  dividing  property  equally  among 
^11  of  the  blood  of  the  ancestor ;  and  this  would  be  the  im- 
jression,  even  if  the  inheritance  was  not  derived  from  a 
•common  ancestor. 

The  words  "  of  equal  degree  "  of  consanguinity,  cannot  be 
held  to  exclude  cousins  from  inheriting  with  uncles,  as  long 
as  the  common  law  rule  of  reckoning  degrees  is  adhered  to ; 
that  includes  representation ;  and  by  that,  cousins  are  in  the 
same  degree  with  uncles.  The  common  law  had  this  settled 
rule ;  and  it  was  the  rule  adopted  as  to  real  estate  and 
adhered  to  in  England  and  in  this  country,  long  after  the 
statute  of  distributions  and  the  decisions  adopting  the  Civil 
law  computation  under  it.  With  this  rule  astablished  as 
the  common  law  rule  for  reckoning  degrees  in  the  subject  of 
legislation,  the  legislature  pass  an  act  to  regulate  the  descent 
of  real  estate,  and  mention,  without  further  definition, 
degrees  of  consanguinity.  It  is  impassible,  by  any  rule 
of  interpretation,  to  infer  that  any  other  meaning  was 
intended  to  be  given  to  these  words,  than  the  technical 
meaning  given  to  them  in  the  system  of  law,  as  to  the  par- 
ticular subject  in  which  they  are  used,  and  to  which  they 
relate.  The  word  heirs,  if  used  in  a  New  Jersey  statute, 
would  mean  heirs  by  its  present  laws,  not  heirs  by  the  law 
of  England  or  the  Civil  law,  or  any  system  of  foreign  law. 

And  the  doctrine  of  the  Supreme  Court  in  the  case  of 
Taylor  v.  J?ray,  as  to  ascent,  applied  to  this  case,  would 
olearly  leave  the  common  law  rule  to  govern  it.     That  case 
Was  much  stronger  than  this ;  the  grandmother  was  clearly 
^^f  consanguinity  to  the  decedent,  and  nearer  than  his  collat- 
eral relations.     She  was  the  person  designated  by  the  words 
^Df  the  statute,  and  by  them  was  entitled,  by  whatever  rule 
^:x)nsanguinity  was  reckoned,  and  without  regard  to  the  doc- 
'^rine  of  representation ;  and  yet  it  was  held  that  although 
These  words,  in  their  literal  meaning,  would  contravene  the 
common  law  rule  against  ascent,  yet,  as  there  was  no  trace 
in  the  legislation  of  the  state  of  any  purpose  to  abolish  the 
ancient  law,  these  words  should  not  have  that  effect. 
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From  the  history  of  the  legislation  of  the  state,  it  is 
obvious  that  the  sixth  section  of  the  statute  of  descents,  on 
which  this  question  arises,  was  introduced  only  for  the  pur- 
pose of  abolishing  male  preference  and  primogeniture  among 
collaterals,  as  they  had  before  been  abolished  among  lineal 
descendants^,  and  descendants  of  brothers  and  sisters. 

The  first  act  in  the  legislation  of  the  state  on  this  subject 
after  the  Declaration  of  Independence,  was  that  of  May  24th, 
1780.  Pamph,  Laws  81 ;  Pat  Laws  43.  This  abolished 
entirely  the  right  of  primogeniture,  and  partially  the  prefer- 
ence of  male  stocks,  by  giving  to  male  descendants,  both 
lineal  and  collateral,  as  far  as  brothers  and  sisters  and  their 
issues,  two  shares  to  one  for  a  female  descendant.  It  also 
provided  for  inheritance  V)y  brothers  and  sisters  of  the  half 
blood,  without  excepting  those  not  of  the  blood  of  the 
ancestor.  This  act  provides  for  lineal  descendants  in  the 
first  section,  for  brothers  and  sisters  in  the  second  section, 
and  for  brothers  and  sisters  of  the  half  blood  in  the  third 
section.  It  carefully  provides  for  representation  among 
lineal  descendants  and  issue  of  brothers  and  sisters  of  the 
whole  blood  in  the  fii'st  two  sections ;  but  does  not  provide 
this  as  to  the  half  blood  in  the  third  section,  which  was  evi- 
dentlv  drawn  bv  a  less  skillful  hand :  and  bv  a  blunder,  not 
Strange,  perhaps,  if  we  knew  its  draftsman,  but  which,  it 
seems  strange,  could  have  been  overlooked  by  thase  who  had 
charge  of  this  change  of  legislation,  provides  if  a  person 
should  (lie  seized  intestate,  and  without  leaving  a  brother  or 
sister  of  the  whole  blood,  or  their  issue,  leaving  a  brother  or 
sister  of  the  half  blood,  that  such  half  blood  should  inherit; 
and  as  it  does  not  mention  dying  without  issue,  the  half 
blood  would,  by  the  literal  interpretation,  take  in  preference 
to  children,  if  there  was  no  brother  of  the  whole  blood.  This 
act  does  not  provide  for  any  collaterals  beyond  brothers  of 
the  half  blood,  and  the  issue  of  brothers  of  the  whole  blood, 
but  left  the  common  law  rules,  as  to  primogeniture  and 
preference  of  male  stocks,  in  full  force  tis  to  uncles,  cousins, 
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and  all  more  distant  collaterals,  and  left  nephews  of  the  half 
"blood  under  the  ban  of  the  common  law. 

The  next  step  taken  was  by  the  act  of  February  5th, 
1816,  {Pamph,  Laws  7,)  which  was  intended  to  abolish  the 
rules  of  primogeniture  and  male  preference  entirely,  and  to 
give  male  and  female  heirs  equal  shares,  whatever  the  com- 
mon degree  of  lineal  or  collateral  relationship  might  be.  It 
provided  this  by  general  words.  It  enacted  that  the  real 
estate  of  any  person  who  should  "  die  intestate  leaving  two 
or  more  heirs  lawfully  entitled  to  the  same,  should  descend 
to,  and  be  inherited  by,  his  or  her  said  heirs,  whether  male 
or  female,  lineal  or  collateral,  in  equal  shares  or  portions." 
This  act  left  the  law  as  it  was,  so  far  as  it  declared  who 
were  heirs,  but  enact<5d  that  all  who  were  heirs  by  the  law 
as  it  then  was,  should  inherit  in  equal  shares,  whether  male 
or  female. 

Next  follows  the  act  of  February  15th,  1816,  {Paviph. 
Laws  26,)  amending  the  third  section  of  the  act  of  1780, 
relating  to  half  blood,  by  inserting  the  words  '^  lawful  issue 
or"  between  the  words  "without"  and  *^  any  brother,"  &c., 
and  by  adding  a  clause  excluding  those  not  of  the  blood  of  the 
ancestor,  from  whom  the  property  came  to  the  intestate ;  but 
it  did   not  provide  for  representation.     Before    this,   the 
Supreme  Court,  in  Den  v.  Urison,  1  Penn,  212,  and  Den  v. 
-Oe  Hart,  2  Penn.  481,  had  held  that  the  provision   for 
V>rothei*s  of  the  half  blood,  must  be  taken  as  subject  to  the 
f^eneral  rule  of  the  common  law  in  other  collateral  descents 
Mrhere  the  intestate  had  inherited  the  land  from  an  ancestor, 
tihat  he  miLst  be  of  the  blocxl  of  the  ancestor.  But  the  Court 
*:>f  Appeals,  in  Arnold  v.  Den  d  Phoenix,  2  Soxdh.  865,  over- 
ruled these  cases,  evidently  to  arrive  at  an  equitable  result, 
5:iccording  to  their  sj)irit,  but  against  the  letter,  and  the  deci- 
s^ion  so  made  was  followed  in  Den  v.  McKnighty  6  HalsL 
S85. 

Next  follows  the  act  of  January  29th,  1817,  {Pamph,  Laws 
^,  Rev.  Laws  608,)  of  which  the  seven  enacting  sections  arc 
the  same  in  effect,  and  almost  in  words,  as  the  first  seven 
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.sections  of  the  act  of  1846,  now  in  force,  except  that  in  tl 
last  irt  added  a  provision  that  in  a  certain  case  a  mother  nu 
inherit  for  life.  It  is  to  be  remarked  that  while  the  act 
1780  provides  for  representation  of  children  and  brothe: 
and  sisters  dying  in  the  lifetime  of  the  ancestor,  by  tl 
word  **  issue,"  so  as  to  include  all  their  descendants  to  tl 
remotest  degree,  the  acts  of  1817  and  1846  change  tfa 
language,  and  provide  that  if  a  brother  or  sister  should  hai 
died  leaving  a  child  or  children,  such  child  or  childn 
should  inherit  the  share  of  his  father  or  mother,  and  tl 
same  law  of  inheritance  should  be  observed  in  case  of  tl 
death  of  any  child  of  a  brother  or  sister,  before  the  pe 
son  dying  seized.  There  is  no  direct  provision  for  represen 
ation  further  than  children  of  nephews.  That  depends  upc 
the  implication  to  be  derived  from  the  language  of  the  sixl 
section,  which  only  provides  for  collaterals  of  equal  degn 
of  consanguinity,  upon  failure  of  "  issue"  of  brothers  ar 
sisters.  The  first  section  of  the  act  of  1780,  relating  ' 
lineal  representation,  is  also  changed  in  language  in  the  ac 
of  1817  and  1846,  but  so  as  to  include  all  lineal  descendan 
to  the  remotest  degree.  These  acts  also  provide  for  repr 
sentation  by  children  and  grandchildren  of  brothers  ar 
sisters  of  the  half  blood,  in  the  same  manner  as  of  those  < 
the  whole  blood,  and  change  the  previous  act  in  that  respec 
Here  we  see  a  careful  provision  in  all  legislation,  both  as 
lineal  and  collateral  heirs,  for  representation  according  i 
the  canons  of  the  common  law,  extending  even  to  the  ha 
blood,  when  of  the  blood  of  the  ancestor,  and  when  omitt^ 
by  ina<lvertence,  provided  for  in  the  suKsequent  legislatio 
In  the  sixth  section  of  the  act  of  1817,  the  descent  ' 
collaterals  l)eyond  the  issue  of  bi'others  and  sisters,  is  pr 
y'uh'i]  {or.  It  was  intended  to  supply  the  provision  of  tl 
fu-i  (t{  February  5th,  1816,  thereby  repealed,  and  to  corre< 
the  evident  defects  in  the  language  of  that  act.  The  obje 
in  >Kith  (rnwfi,  was  simply  to  abolish  primogeniture  and  ma 
pnfff?rf?nc«  in  all  case^,  as  had  been  done  before,  amoc 
lifieftl  AmcenflfknU,  and  brothers  and  sisters,  and  their  iasu 
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except  that  males  had  two  shares.     The  language  of  the  act 
of  1816,  cl^rly,  simply,  and  fully  effects  the  purpose ;  it 
showed  no  design,  and  could  not  be  interpreted  to  change  or 
limit  the  common  law  doctrine  of  representation  ;  its  defect 
"^as,  that  it  provided  only  for  such  persons  as  were  then,  by 
law,  the  "  lawful  heirs"  of  the  intestate.     A  female  cousin 
'^as  not  then  a  lawful  heir,  if  she  had  a  brother  living ;  the 
^ct  was  no  doubt  intended  to  include  that  very  case,  and 
'^ould  now  be  construed  to  include  it  in  a  case  of  descent 
^^Mle  it  was  in  force.     Yet  it  was  better  to  change  the  lan- 
guage so  aa  to  include  it  expressly,  and  not  by  construction 
Only.     The  section  does  not  provide  that  the  several  persons* 
1  ^  equal  degree,  shall  be  those  in  the  nearest  degree.     That 
^as  provided  for  by  the  common  law  rule,  which  it  did  not 
^  Intend  to  interfere  with,  but  only  to  provide  that  when  there 
'^^^re  several  in  that  nearest  degree,  according  to  the  common 
law  rule,  they  should  inherit  equally. 

The  general  intent  of  all  the  legislation  was  to  preserve 
^he  doctrine  of  representation  among  collaterals  as  well  as 
1  meals,  and  in  no  case  is  there  any  positive  attempt  to  change 
^^^  abrogate  it. 

The  doctrine  of  the  common  law  as  to  representation 
^Ttiong  collaterals  must  therefore  be  held,  like  the  rule  as  to 
^^cent,  not  to  be  affected  by  the  provisions  of  this  sixth 
•section. 

The  consequences  siipposed  to  flow  by  the  words  of  this 
^^t,  it  is  said,  must  prevent  permitting  such  representation. 
*-^    is  assumed  that  if  cousins  are  held  to  be  in  the  same 
^^gree  as  uncles,  six  children  of  a  deceased  uncle  would 
^^terit  with  a  surviving  uncle  per  capHa,  each  one-seventh. 
^ut  this  difficulty  should  not  change  the  construction  of  the 
*^nguage,  settled  by  other  cases  in  precisely  the  same  situa- 
tion, and  according  to  the  established  rules  of  construction. 
U  should  be  avoided  by  giving  to  the  provision  itself  that 
taeaning  which  was  evidently  intended.     The  words  "  shall 
^fisoend  and  go  to  the  said  persons  of  equal  degree  of  con- 
^'waguinity,  as  tenants  in  common  in  equal  parts,"  should  be 
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construed  by  holding  that  the  words  **  in  equal  parts"  refer 
to  a  division  per  stupes^  and  not  per  capita;  a  division  in 
the  manner  in  which  the  common  law  would  divide  it  among 
female  heirs  or  othei*s  taking  in  equal  shares.    The  words  of 
the  section,  if  taken  literally,  and  without  regard  to  the 
evident  object  of  the  legislation,  would  warrant  a  division 
per  capita.  But  these  or  like  words  in  legislation  on  kindred 
subjects,  have  always  received  the  interpretation  conten<led 
for.     The  statute  of  distributions,  22d  aiul  2Zd  Car.  2,  ch. 
10,  directs  the  distribution  of  ^'  the  resi<lue  by  equal  portiom 
to,  and  amongst  the  children  of,  such  i»erson3  dying  intestate, 
and  such  i>ersons  a,s  legally  represent  such  children,  in  cas«^^ 
any  of  sai<l  children  be  then  dead  ;"  '*and  in  case  there  V^^. 
no  children,  the  residue  to  be  distributed  ei|ually  to  evexr* 
of  the  next  of  kindred  of  the  intestate,  who  are  in  eqir: 
degree,  and  tlK)se  who  represejit  them  ;*'  provided  there 
no   representation   among    collaterals,   after   brothers   a-- 
sisters  children.     This  has  bt'cn  re-enacted  in  this  state 
the  same  wor<ls,  an<l  still  continues  to  Ix)  the  law  of  tl 
state.     If  literally  construed,  a  distribution  by  **  equal  p( 
tions,"  or  '^  equally"  to  children  or  to  next  of  kin,  and  th< 
who  represent  any  such  as  should  have  died,  must  be 
capita,  and  the  six  grandchildren  of  a  decease<.l  daughl 
would  each  take  an  equal  share  with  a  surviving  son,  ai 
the  children  of  a  deceased  brother  would  take  ei]ually  wi 
the  surviving  brothers  and  sisters.     Such  construction  h: 
no  where  ever  been  given  to  thest^  acts,  but  the  equal  po. 
tions  and  equal  divisions,  have  been  held  to  be  equally  p>€J^ 
dirpcSy  and  not  ]Kr  capita. 

All  the  acts  regarding  descent,  have  been  and  must  l>e  b>'^ 
common  consent,  construed  according  to  their  evident  inten- 
tion, and  not  according  to  the  literal  imjK)rt  of  the  words. 
The  act  of  1817,  ivs  now  in  force,  according  to  its  literal 
interpretation,  doi's  not  abolish  primogeniture  or  male  prefer- 
ence, where  an  only  child  has  died  before  his  father,  leaving 
children.  The  oldest  son,  on  the  death  of  the  grandfather 
intestate,  would  take  the  whole.     The  act  only  provides  for 
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the  Ciuse  of  an  ancestor  leaving  two  or  more  children.  If  he 
leaves  one  child,  it  would  take  by  the  common  law.  Then 
it  provides  that  if  any  child  shall  have  died,  the  share  which 
»such  child  woidd  have  been  entitled  to  "under  this  act," 
i^hall  descend  to  his  issue  equally.  The  provision  of  the  act 
of  1780,  was  substantially  the  same.  Yet  no  one  would 
contend  that  in  such  case  the  oldest  son  of  such  only  child 
inherited  the  whole,  to  the  exclusion  of  his  brothers ;  such 
<loctrine  would  overturn  titles  as  accepted  for  ninety  years 
l»ast.  The  manifest  intent  of  the  legislation  must  control  the 
construction.  So  evident  was  this,  that  these  words  have 
been  continued  in  the  revisions  of  1799,  1820,  and  1846, 
although  Mr.  Griffith,  in  his  Register,  Vol.  4,  p.  1250,  called 
attention  to  them.  The  revisors,  whose  duty  it  was  to  cor- 
rect defects  of  expression,  did  not  think  it  required  any 
alteration. 

Again :  the  third  section  of  the  act  of  1780,  which  directs 
in  terms,  that  brothers  and  sisters  of  the  half  blood  shall 
inherit  before  children  of  lineal  descendants  of  the  |>erson 
djring  seized,  never  was  or  can  be  construed  according  to 
this  literal  meaning,  but  according  to  the  intent  only,  to  pro- 
vide for  cases  where  there  were  no  lineal  descendants,  or 
brothers  of  the  whole  blood.     And  this  interpretation  could 
Ix)  only  on  the  ground  that  the  rule  of  j^referring  lineal 
descendants  is  so  engrafted  on  our  laws,  and  deeply  rooted 
in  the  opinion  of  our  people,  that  the  intention  to  change  it 
will  not  be  inferred  until  legislation  has  so  exj)ressly  de- 
clared.    Representation  among  collaterals  is  just  as  much 
v^herished  in  our  legislation,  and  the  right  of  cousins  to 
i  nherit  with  uncles  is  just  as  much  impressed  upon  the 
iiiinds  of  the  community  as  a  matter  of  equity  and  justice,  as 
tihe  preference  of  descendants  to  the  half  blood.     In  most 
^wses  the  injustice  would  not  seem  so  glaring,  but  if  an 
^orphan  minor  should  die  at  twenty  in  the  fomily  of  an  aunt, 
"where  she  had  been  brought  uj>,  and  the  children  of  that  aunt, 
Asrho  had  been  as  brothers  and  sisters,  should  be  excluded 
Jrom  all  share  of  her  patrimony,  because  their  mother  had 

Vol.  VI.  L 
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died  a  few  months  before  her,  and  the  whole  should  go  to 
an  uncle  comparatively  a  stranger,  the  injustice  of  the  rule 
would  strike  the  public  in  such  manner  as  would  produce 
legislative  changes  of  this  construction  of  the  law. 

The  act  of  February  5th,  181G,  by  its  literal  construction, 
would  give  tlie  estate  to  all  lawful  heirs  in  equal  sharei^.  At 
that  time,  the  children  of  a  deceased  son,  and  also  of  such 
deceased  son's  deceased  grandchild  were  heirs,  yet  these 
would  never  have  been  held  to  take  equally  with  a  son  per 
capita,  but  only  per  stirpes;  the  equality  intended,  if  not 
expressed. 

Such  being  the  rule  by  which  the  term  '*  in  equal  parts," 
in  this  section,  must  be  construed,  the  difficulty  assumed  to 
arise  from  the  consequences  vanishes.  And  a  construction 
by  which  the  section  is  held  to  direct  the  descent  to  those 
in  equal  degree  of  consanguinity,  according  to  the  rules  of 
the  common  law,  including  the  doctrine  of  representation  in 
equal  parts,  equal  per  stirpes,  in  case  of  representation, 
would  be  in  harmony  w-ith  the  rules  of  construction  in  other 
cases,  and  give  effect  to  the  undisputed  int<?nt  of  the  legisla- 
ture. 

If  the  Civil  law  rule  for  reckoning  collateral  degrees  has 
been  adopted  as  the  law  of  this  state,  for  computing  de- 
grees of  consanguinity  under  the  sixth  section  of  the  act  of 
descents,  that  would  put  the  question  at  rest,  and  render 
useless  the  reasoning  to  show  that  it  is  not  the  proper  rule. 

It  has  not  been  adopted  by  legislation,  nor  by  any  deci- 
sion of  our  courts.     It  is  said  that  the  general  opinion  of 
the  profession  is  in  favor  of  it.     The  fact  may  be  so ;  but 
many  of  the  profession  w^ith  whom  for  yeai's  I  have  con- 
ferred on  this  subject,  have  viewed  it  as  unsettled,  and  some 
of  no  mean  eminence  have  contended  that  it  was  not  the 
correct  rule.    The  report  of  the  master  in  this  case,  a  law- 
yer of  eminence,  of  long  experience  and  extended  practice, 
to  whom  the  office  of  Chief  Justice  was  tendered    neax' 
twenty  years  ago,  shows  that  the  profession  are  not  unani^ 
mous  in  their  opinion.     Opinions  formed,  or  rather  acqui- 
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^sce<i  in,  from  the  fact  that  the  rule  of  the  Civil  law  had 
l>^^n  applied  to  the  statute  of  dLstributions,  should  not  have 
tnuch  weight.  And  the  opinion  of  the  profession,  and  of 
legislators  evinced  by  the  statutes,  and  that  of  the  public, 
has  been  held  not  to  change  the  common  law.  Until  the 
first  decision  in  Gough  v.  Bellj  it  was  the  general  impression 
<^f  the  bar,  of  conveyancers,  of  legislators,  and  I  had  almost 
'^a.id  of  the  bench,  that  the  owner  of  lands  along  the  shore 
^ad  title  to  low  water  mark.  Yet  this  was  held  not  to  affect 
"the  rule  of  law,  and  it  was  decided  that  the  state  owned  the 
^oil  to  high  w^ater  line,  subject  to  certain  rights  and  ease- 
^'^ents  of  the  land  owner. 

The  only  authority  I  find  for  this  position  is  a  quasi 

<iictum  of  Chancellor  Kent,  who  says,  4  Com,  412,  that  in 

<^ornputing  the  degrees  of  consanguinity,  the  Civil  law  is 

S^^^'neraUy  foU(ywed  in  this  country.     He  merely  states  the 

«iet,  but  refers  to  no  cases  or  authorities  in  which  it  has 

■^>^en  so  decided  or  held;  I  am  unable  to  find  a  single  case  in 

^"^Hich  it  has  been  so  held,  where  the  statute  of  the  state  has 

^^ot  adopted  that  rule,  or  one  like  it.     The  case  nearest  to  it 

^'"^  one  in  the  Supreme  Court  of  Connecticut,  HiUhotise  v. 

^^^^ster,  3  Day   166.     The  statute  of  Connecticut  under 

^*lxich  that  case  arose,  gave  "  the  residue  both  of  the  real 

^^^d  personal  estate,  equally,  to  every  the  next  of  kin  of  the 

-"-^^testate  in  equal  degree,  and  those  who  legally  represent 

"^hena."     Previous  statutes  and  recitals  in  their  preambles, 

*^iiowed  that  in  Connecticut,  real  estate  had  generally  been 

^^ministered  and  divided  among  the  heirs,  in  common  with 

*he  chattels  or  movable  estate,  and  that  the  lands  of  a  woman, 

^p>oti  marriage,  passed  to  her  husband,  and  were  disposed 

^f  by  him,  like  her  personal  estate.     And  in  the  legislation 

^^  the  state,  land  had  been  treated  as  of  small  value  as  com- 

^^^red  with  personal  estate.     On  these  considerations,  and 

hecauae  the  words  "  next  of  kin  "  were  used,  as  applied  to 

V^TBonal  property,  together  with  land,  and  were  taken  from 

tlie  English  statute  of  distributions,  under  which  they  had 

^f^ved  a  settled  meaning,  the  court  held  the  same  meaning 
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must  1)0  given  to  those  wonls  a.s  in  the  statute  of  distr — ^  ^° 
tions,  and  applied  to  hinds  in  the  same  .sen.«e  as  to  chat:"^^^^ 
with  which  thev  wen*  eonneet*-d  in  the  same  sentence.  ^' 

the  New  Jersey  statute  of  <lescents,  tlie  wonls  of  the  sta^  ''^^^ 
of  distributions  an;  not  used,  and  the  other  reii.«ons  on  wl^.  ^  *-'^ 
tliat  decision  is  hased,  do  not  exist  in  this  state. 

The  Civil  law  ruh*  of  rei.-koning  <legree.s  of  kindred, 
been  adoi»t<*d  both  by  the  English  courts  and  in  this  sx^^ 
in  giving  effi'ct  to  th<*  statute  of  distributions.     This  wa^ 
held  bv  8ir  Jos.  J^-kvll,  Mji.ster  of  the  Rolls  in  1722 -i^ 
Mentley  v.  Prtti/^  Fi/irfts  Free.  593 ;  l»y  Lord  Hardwicke-^i^ 
1749,  in  ThohWM  v.  F'rfteriche,  1  Tcj'.  333:  and  by  Sir  J 
Strange,  in  17-'>0,  in  Lloyd  \,    Tcfich,  2  Ves,  213;  and 
been  ever  sinr-*-  ai<jui^»s<'ed  in.     In  the  constiiiction  of  t 
statute,  the  courts  have  always  regarde*!  the  fact  that  it 
for  tho  jpurposf  of   n-gulating   a    matter   which   was 
j)roper  subj<-rt  of  the  jurisdiction  of  the  ecclesiastical  cou 
which  j»r<^x.<'«*d<*d   in  rnatt^-rs  of  jirojH?rty  accH^rding  to  t 
rules  of  the  T'ivil  law.     That  statute  a.^  stated  by  Holt, 
J.,  in  Fett  v.   Fdf,  1  Lord  Faym.  571,  and  1  P.  W,  fS 
Wiis  drawn  up  by  Sir  Walt^-r  Walker,  an  eminent  civilia 
He  had  api)liod  without   succ<'ss  to  the  common  law  coiirl 
to  conip(?l   tlu*  ecch'siastieal    courts    to   make   distributio 
These  last  mentioned  courts  originally  lR»ld  that  the  ordina 
being  entitled  to  the  administration,  could  retain   the  suw 
plus.     But  after  the  Reformation,  it  was  the  practice  of  t 
ordinary  in  granting  administration,  to  require  of  the  admiiC 
istrator,  cither  a  bond  that  h«'  would  ilistribute  the  surplo-^ 
in  the  manner  the  ordinary  directed,  or  that  he  should  pa;^^ 
in  advance  c(»rtain  {)ortions  to  such  i)ersoi1fe.     But  after  th^^ 
statute  of  Ivlward  III,  directed  that  the  ordinary  should  gran'^ 
a<lministrati(^n  to  the  best  friend  of  the  intestate,  he  couIl^ 
exact  no  such   conditions,  and  it  was  hehl  that  neither  th<^ 
<'cclcsiasti<'al  or  civil  courts  could  compel  distribution.    This^ 
wiiH  the  (K'casion  of  the  statute.     Hence,  in  construing  it, 
tho  <rourtH  regarded  th<*  rules  of  the  Civil  law,  and  of  the- 
eccloHiAHti(^il  <'ourtH,  m  the  pro[>er  rule  for  the  construction 
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of  it.   And  Chief  Justice  North,  in  his  learned  and  elaborate 
opinion  in  1681,  in  Carter  v.  Cawley,  published  in  Sir  T. 
Haym,  H.  496,  refers  to  the  rules  of  the  Civil  law   as 
acknowledged  in  the  ecclesiastical  courts  for  the  construction 
of  that  act,  and  states  that  he  had  consulted  Sir  Leoline 
Jenkins,  Judge  of  the  Prerogative  Court,  and  Sir  Kobert 
Wiseman,  Dean  of  the  Arches,  as  to  the  rule  in  those  courts ; 
and  adds  at  the  end  of  his  opinion  a  certificate  on  the  same 
•suliject,  procured  from  five  learned  doctors  of  the  Civil  law. 
This  opinion  of  Chief  Justice  North,  was  on  the  question 
whether  the  representation  allowed  in  the  act  to  brothers' 
-and  sisters'  children,  must  be  confined  to  the  cliildren  of 
brothers  and  sisters  of  the  intestate,  or  should  extend  to 
those  of  the  brothers  and  sisters  of  any  surviving  next  of 
kin;  and  although  not  concurred  in  by  the  court  at  that 
time,  there  being  no  decision,  w^as  afterwards  in  a  series  of 
-oa^es  adopted  as  the  rule  of  construction.     Lord  Commis- 
-^ioner  Hutchins  in  JBeeton  v.  Darkin,  2  Fe?7?..  1G8,  doubted; 
^nd  Holt,  C.  J.,  in  Blackborough  v.  Davis,  1  P.  TT.  41,  was 
^^ueh  inclined  to  adopt  the  rules  of  the  common  law,  before 
the  changes  as  to  primogeniture  and  preference  of  males 
^^d  the  prohibition  of  ascent  in  time  of  Henry  L,  as  still 
the  law  by  which  the  statute  of  distribution,  was  to  be  con- 
strued ;  the  alteration  not  having  extended  to  personal  estate. 
He  says :  "  The  laws  of  England,  and  not  any  foreign  laws 
^^ght  to  govern  this  case.'.'     And  he  concludes  that  if  the 
^^^^^  was  controlled  by  the  Civil  law,  it  was  by  that  law  as 
known  in  1100,  the  time  of  Henry  I,  and  not  by  the  laws 
^f  Justinian,  which  were  not  discovered  until  1125,  and  had 
^^^  centuries  been  everywhere  disused.     But  the  rule  laid 
^own  by  Chief  Justice  North,  w^as  adhered  to  and  adopted 
^^  Maw  v.  Harding,  1791,  2  Vern.  233 ;  in  Walsh  v.  Walsh, 
PvnjcHi  Free.  54,  decided  in  1695 ;  in  1700,  by  the  King's 
^uch  on  application  for  mandamus  in  Pett's  case,  1  P.  W. 
^ ;  -Soft  R.  259 ;  1  Salk.  250 ;  1  Lord  Rayvi,  571 ;  and  in 
1719,  by  Lord  Chancellor  Parker,  in  Boicers  v.  Littlewood, 
IP.  IT.  593. 
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If  tlie  courts  in  construing  the  statute  of  distribu*^^ 
thus  felt  constrained  to  adopt  the  rule  of  the  Civil  laV^> 
cause  that  was  the  law  by  which  such  matters  had  ^ 
determined,  and  the  law  of  the  ecclesiastical  courts,  vr^ 
before  had,  and  still  retained  that  jurisdiction,  and  bec^ 
the  act  had  been  drawn  and  procured  by  an  eminent  c:^ 
lian,  who  probably  used  the  term,  "  next  of  kindred,"  in 
sense  established  in  that  law;  the  same  reasoning  shc^ 
make  them  ado[)t  the  common  law  rule,  in  interpreting 
statute,  concerning  the  descent  of  real  estate ;  a  ma  ^ 
which  had  always  been  governe<l  by  the  rules  of  the  c^ 
mon  law,  and  had  been  held,  most  peculiarly,  subjects 
these  rules,  and  exclusively  under  the  jurisdiction  of 
courts  of  law.  There  is  hardly  any  case,  in  which  the  (? 
law  has  been  referred  to  in  such  matters ;  none  in  which: 
has  been  taken  as  the  guide. 

Nor  is  this  matter  affected  bv  the  consideration,  that 
act  of  descents  having  used  the  same  term  which  had  b* 
used  in  the  statute  of  distributions,  the  meaning  of  wh 
had  been  settled  at  law,  it  should  have  the  same  meanr 
here.     It  is  not  the  same  term  ;  **  next  of  kindred,"  and 
*' equal   degree  of  consanguinity,"   are  radically   differe" 
The  latter  peculiai-ly  applies  to  the  descent  of  real  esta' 
by   its  very  structure,  referring  to  the  common  ancest 
through  wdiose  blood  the  e,statc  is  supposed  to  come,  and 
mast  appropriately  used  to  exjjress  the  common  law  ru 
which  calculated  only  the  degrees  of  the  intestate  from  t 
common  ancestor,  and  held  all  from  his  blood  in  the  sar 
degree.     Besides,  the  same  word  is  often  used  in  difFere 
meanings  in  different  statutes,  when  as  here,  it  is  applied 
a  different  subject  matter.    And  here,  there  is  not  the  nea 
sity,  as  in  the  statute  of  Connecticut,  to  apply  one  or  the  otli 
of  these  meanings  to  both  subject  matters,  because  they  we 
connected  in  the  same  sentence. 

This  is  the  situation  of  the  case:  Law  judges  of  t 
highest  authority,  have  intimated  opinions  different  fn 
the  view  taken  by  me  of  the  question  in  the  cause ;  a 
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my    own  opinion  is  settled  in  such  way,  that  it  can  only- 
yield  to  a  determination  by  the  courts  of  law,  to  whom  this 
question,  and  every  question  as  to  the  descent  of  real  esta^te, 
properly  belongs.     It  is,  therefore,  right  that  I  should  not 
determine  the  cause,  without  sending  the  question  to  the 
Supreme  Court,  for  their  opinion  to  be  certified  upon  it. 
But  the  matter  involved  is  less  than  §400,  and  unnecessary 
costs  should  be  avoided.     Such  a  question  may,  and  pro- 
bably will  eventually,  be  taken  to  the  Court  of  Appeals  for 
settlement  there,  and  as  it  can  be  settled  there  with  little 
more  delay  or  expense  than  in  the  Supreme  Court,  I  will 
decide  the  cause  here  upon  my  own  view  of  the  case,  and 
overrule  the  exceptions. 


Van  Keuren  and  others  vs.  McLaughlin  and  Mallory. 

1-  When  it  appears  at  any  timo  before  final  decree,  that  a  person  not 
i^ade  a  party  is  a  neccffisar}'  party  to  the  suit,  courts  of  equity  will,  of  tlieir 
own  motion,  arrest  the  proceedings,  that  such  person  may  be  made  a  party. 

-•  A  person  who  has  an  interest  in  property  which  is  the  subject  matter 
of  a  suit,  is  not  a  necessary  or  proper  party  if  liis  interest  cannot,  in  any 
^*y.  be  affected  by  the  result  of  the  suit.  But  if  it  is  necessar}'^  to  have  such 
I»erBon  in  court  to  settle  all  or  part  of  the  questions  in  controversy  between 
the  parties,  he  is  a  necessary  party  to  the  suit.  The  general  test  is  the 
interest  of  such  person  in  the  object  of  the  suit,  sometimes  called  its  subject, 
iJi  contra-distinct  ion  to  subject  matter. 

3.  No  person  is  a  nece.ssarj'^  party  against  whom  the  complainant  is  enti- 
wed  to  no  relief,  and  as  against  whom,  at  the  hearing,  the  bill  must  be 
'li*mis8ed. 

By  a  general  assignment  for  the  benefit  of  creditors,  the  equity  of 
fWemption  in  mortgaged  premises  vests  in  tlie  assignee,  whether  the  mort- 
?*8®  deed  is  absolute  or  conditional  on  its  face.  But  property  which  the 
Q«btor  baa  fraudulently  conveyed  to  hinder  and  delay  creditors,  which  he 
^^d  not  convey  to  strangers,  does  not  pass  by  such  assignment. 

^'  Money  due  at  the  time  of  such  assignment,  to  the  assignor  from 
'^^^••er  to  whom  he  had  assigned  his  property  to  defraud  creditors,  will 
"*^^  to  the  assignee.     And  if  the  purchaser,  after  the  assignment,  pay  it 
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to  the  assignor,  it  ia  no  har  to  the  right  of  the  assignee ;.  the  payment  i 
his  own  wrong. 

6.  But  a  court  of  equity  will  not,  in  a  decree  which  declares  such 
void  as  against  the  complainant  as  a  judgment  creditor,  direct  the  purchjfc- 
to  pay  or  account  for  the  proceeds  to  the  assignee. 

7.  When  a  creditor  of  tlie  debtor  making  an  assignment  for  the  henefit:r 
creditors,  who  has  not  exhibite<l  his  claim  to  the  assignee,  discovers  tl 
lands  of  the  debtor  not  sold  or  administered  by  the  assignee,  had  been 
veyed  by  way  of  mortgage  only,  though  by  deed  absolute  on  its  face,  s 
creditor    is   entitled   to   his   pro   rata   dividend   out  of  the  value  of  t 
equity  of  redemption,  as  property  found  ))y  him  and  not  account^  for 
the  assignee  before  distribution. 

8.  The  ratable  proportion  of  such  creditor  is,  in  the  first  place,  to  be  pa 
on  his  claim  the  same  per  contage  as  the  otlior  creditors  have  received  wh 
duly  presented  th»'ir  claims,  and  then  to  have  the  residue  of  such  new 
found  property  di^tributcnl  equally  Ix-tween  him  and  such  cre<iitors. 
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This  cause  was  argued  upon  final  hearing  on  the  amende 
bill,  answers,  and  j)roots. 

J//'.  Uansoyij  for  complainants. 

Mr.  Williamson,  for  Mrs.  McLaughlin. 

3fr.  J.  F.  Randolph,  for  Mallory,  assignee. 

The  Chancellor. 

This  c  \uso  was  argued  between  some  of  the  parties,  on  its 
merits,  and  decided  at  the  May  term,  18G8.  The  contro- 
versy then  was  between  the  complainants,  who  were  judg- 
ment creditors  of  James  ^McLaughlin,  and  Michael  Mc- 
Laughlin, the  lather  of  James,  to  whom  he  had  conveyed 
his  real  estate,  shortly  before  the  entry  of  the  judgment  of 
the  comjilainants.  The  matter  in  controversy  was,  whether 
tliese  conveyances  to  Michael  were  fraudulent,  and  void,  as 
against  the  complainants,  who  alleged  that  they  were  made 
to  defraud  and  delay  them,  and  without  adequate  considera- 
tion, or  that  they  were  at  best,  mortgages,  to  secure  the 
real  amount  due  from  James  to  his  fixther. 

This  court  at  the  hearing,  supposed  that  the  only  subject 
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)f   the    controversy  was   the  validity  of  those   deeds  as 
igainst  the  complainants'  judgment,  and  that  the  object  of 
^he  suit  was  to  have  them  declared  void  as  against  it.    And 
-^though,  it  appeared  in  evidence  that  James  had  made  an 
-sssignment  to  J.  F.  Mallory,  for  the  benefit  of  all  his  credi- 
"tors,  the  day  before  the  entry  of  the  judgment  of  the  com- 
plainants, yet,  as  the  title  of  Mallory  could  not  be  affected 
l>y  any  decree  in  this  cause,  while  he  was  no  party,  as  the 
lact  of  the  assignment  did  not  appear  in  the  pleadings,  and 
its  validity  was  not  contested,  the  hearing  was  proceeded 
in  without  directing  him  to  be  made  a  party.     This  was 
<ione  under  a  mistaken  appHcation  of  the  rule,  that  the  inte- 
:rest  which   requires    persons   to   be   made   parties,   is  an 
interest  in  the  question  in  controversy,  or  in  the  object  of 
"tihe  suit,  and  not  a  mere  interest  in  the  property  that  is  the 
subject  matter  of  the  suit,  that  cannot  be  affected  by  it. 
*The  rule  laid  down  by  Sto^ys  Eq.  Pl,y  §  72,  "  that  it  is  not 
^11  persons,  who  have  an  interest  in  the  subject  matter  of 
"the  suit,  but  in  general,  those  only  who  have  an  interest  in 
"the  object  of  the  suit,  who  are  ordinarily  required  to  be 
made  parties;"  and  by  Calvert,  in  his  treatise  on  parties 
t^o  suits  in  equity,  p.  10,  "  the  propriety  of  a  person  being 
^5iade  a  party,  depends  upon  his  interest,  not  in  the  subject 
i^atter,  but  in  the  object  of  the  suit,"  has  been  the  rule 
^<iopted  and  acted  on,  in  this  court.    A  mortgage  made,  sub- 
ject to  a  prior  mortgage,  or  to  a  lease,  or  to  a  life  estate,  or 
^^    land  encumbered  by  ground  rent,  or  by  tax  assessments, 
'^iiich  take  precedence  of  all  interests  in  the  lands,  has  been 
^^^<^wed  to  be  foreclosed  without  making  the  prior  mort- 
^^^gee,  lessee,  life  tenant,  owner  of  ground  rent,  or  the  muni- 
p^^t^-^l  corporation  to  whom  taxes  were  due,  parties,  although 
'^     'these  cases,  such  persons  have  a  clear  interest  in  the  land, 
^^*^ich  is  the  subject  matter  of  the  suit.     The  rule  has  been 
^^=^tit  is  not  necessary  to  make  any  one  a  party,  against 
"*^^in  the  complainant  does  not  ask,  and  is  not  entitled  to 
^3^  relief,  and  as  against  whom  the  bill  must  be  dismissed, 
^^^'tili  costs,  upon  demurrer,  or  at  the  final  hearing. 
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This  rule,  as  applied  to  such  cases,  I  apprehend  it  was 
the  intention  of  the  Court  of  Appeals*  to  abrogate,  althoi 
an  expression  in  the  opinion  of  the  court  as  delivered,  re 
ring  to  ^'  the  right  of  all  persons  interested  in  the  sub 
matter  of  the  suit,"  might,  taken  by  itself,  lead  to  t 
inference.  If  such  had  been  the  intention,  the  persons  > 
appear  to  hold  the  previous  mortgages  on  these  lands  wc 
have  been  directed  to  be  made  parties,  as  well  as  Malic 

But  in  this  CAse  it  appears  that  the  rights  of  the  o 
plaiuants  as  against  the  original  defendants,  and  the  prop( 
in  question,  cannot  be  settled,  without  first  adjusting 
claims  of  the  assignee  against  Michael  McLaughlin, 
that  part  of  the  claim  of  the  complainants  must  be  j 
through  that  assignee ;  and  the  assignee  became  a  necess 
party  to  the  suit.  This  matter  was  not  called  to  my  ati 
tion,  and  escaped  my  observation  at  the  first  hearing.  ' 
Court  of  Appeals  perceiving  the  difficulty,  did  what  coi 
of  equity  have  power  and  are  bound  to  do  at  any  stag 
a  suit  before  its  final  determination ;  it  arrested  the  heai 
of  the  cause,  that  the  j>roper  party  might  be  brought 
and  remitted  the  record  for  that  purjvose.  For  that  a 
alone,  and  for  that  purpOvSe,  the  decree  wa4S  reversed. 

Mallory,  the  a»ssignee,  has  now  been  made  a  party, 
proper  amendments  to  the  bill,  and  has  filed  his  ans' 
claiming  that  if  the  conveyance  to  Michael  McLaug 
shall  be  adjudged  void,  he  is  entitled  to  receive  the  prop 
in  trust  for  the  general  creditors,  as  the  assignment  to 
was  executed  and  recorded  the  day  previous  to  the  judgti 
of  the  complainants. 

Michael  McLaughlin  having  since  died,  Catharine 
Laughlin,  his  universal  legatee  and  devisee,  and  the  ex 
trix  of  his  will,  has  been  made  a  party  in  his  place. 

The  question  between   the  complainants  and   Mrs. 
Laughlin,  has  been  submitted  by  counsel,  without  any 


♦The  opinion  of  the  Court  of  Appeals  was  delivered  at  March  Term, 
and  will  be  found  in  the  latter  part  of  this  volume. 
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argument,    and    u[X)d   the  same  evidence   as   at   the  first 
Clearing   of   the  cause.      My  opinion  upon   that   question 
remains  the  same.    I  think  that  the  two  deeds  first  given  by 
James  to  his  father,  were  given  in  good  faith,  to  secure  to 
Ws  father  a  debt  honestly  due,  and  were  valid  mortgages  to 
that  amount ;  and  that  the  transaction  of  July  9th,  1866, 
by  which  these  deeds  were  to  be  absolute,  and  another  deed 
was  given,  and  the  Clark  mortgage  assigned,  was  intended 
to  delay  and  defraud  creditors,  and  was  void  as  against  the 
complainants;    and  further,  that  without  regard   to   such 
fraudulent  intention,  the  deeds  of  May  19th,  1866,  being 
given,  as  admitted  by  the  answer,  as  security,  were  mort- 
gages only,  and  that  they  could  not  be  changed  into  abso- 
lute deeds,  and  the  equity  of  redemption  released  by  a  parol 
agreement  without  writing. 

A  new  question  arises  in  this  case,  as  now  presented,  upon 
the  rights  of  the  assignee.  His  title  is  by  virtue  of  the 
assignment.  That,  by  its  true,  proper  effect,  conveys  to  him 
all  the  property  included  in  its  words,  that  is,  "  all  the  real 
^tate  whereof  James  McLaughlin  was  then  seized  or  pos- 
^^8sed,  or  in  any  way  entitled  to,  and  also  all  and  singular 
hifi  goods  and  chattels,  bonds,  notes,  books  of  account,  con- 
tracts, rights  and  credits  w^hatsoever  and  wheresoever." 
These  the  assignment  would  convey  by  its  own  efficacy, 
without  the  aid  of  the  statute.  The  fourth  section  of  the 
statute  declares  that  the  property  conveyed  shall  not  be 
^united  by  the  inventory  annexed,  but  the  assignee  shall  be 
entitled  to  any  other  property  which  may  belong  to  the 
•iebtor  at  the  time  of  the  assignment,  and  comprehended 
within  the  general  terms  of  the  same.  And  in  the  thirteenth 
^tion  it  declares  that  the  assignee  shall  have  as  full  power 
to  dispose  of,  and  recover  all  the  property  of  the  debtor,  as 
oe  hmiself  had  at  the  assignment. 

Then  as  the  deeds  of  May  19th,  are  held  to  be  mortgages, 
^  the  equity  of  redemption  is  not  released  by  the  parol 
^taract,  but  vested  in  James  at  the  assignment,  it  passed  by  it 
^Mallory,  and  he  as  trustee  for  the  creditors  is  entitled  to  it. 
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With  regard  to  the  lot  conveyed  on  July  the  ninth,  tlu 
question  is  different ;  that  was  conveyed  absolutely  and  ncz 
by  way  of  mortgage,  but  the  conveyance  was  to  defeat 
creditors,  and  as  to  them  it  is  void.  Neither  the  terms  cz 
the  assignment  nor  the  provisions  of  the  act,  vest  this  i  . 
Mallory.  It  was  not  real  estate  of  which  James  w^as  seize-: 
or  possessed,  or  in  any  way  entitled  to,  at  the  time  of  tl* 
assignment.  Nor  does  the  fourth  section  of  the  statutr 
affect  it ;  it  did  not  then  l^elong  to  the  debtor,  neither  was  c 
included  in  the  general  terms  of  the  assignment.  Nor  wm 
the  assignee  authorized  by  the  thirt<?enth  section  to  conve  - 
it,  for  James  could  not  then  have  conveved  it.  The  convev- 
ance  to  his  fiither,  though  void  as  to  creditors,  was  valid  m 
against  him. 

If  the  transaction  of  the  ninth  of  Julv  had  not  been  hel . 
to  be  fraudulent,  and  the  release  of  the  equity  of  redemp 
tion  void,  as  being  by  parol,  the  sum  of  $5000,  to  be  paid  b- 
Michael  to  his  son,  which  wa8  not  paid  until  October  eightl . 
would  have  been  at  the  date  of  the  assignment  a  debt  c 
James  to  his  father,  and  both  by  the  terms  of  the  assigir 
ment  and  the  provisions  of  the  act,  would  have  passed  t 
the  assignee ;  and  the  payment  made  by  the  father  to  thj 
son  would  have  been  void  as  against  the  assignee,  withoii 
any  reference  to  the  evident  object  of  both  father  and  sor 
to  defraud  creditors  in  making  that  payment.  But  in  . 
judgment  which  declares  that  conveyance  void,  the  paymea 
of  the  consideration  cannot  be  enforced. 

The  mortgage  of  Clark  is  different.  The  assignment  of  tha 
to  the  father,  is  not  and  cannot  l>e  declared  void  in  this  suit 
other  parties  who  are  interested  are  not  before  the  court 
But  by  the  answer  of  James  and  Michael,  that  mortgage 
was  transferred  to  Michael,  not  for  himself,  but  to  raist 
money  for  James;  at  the  time  of  the  assignment  to  Mallory 
it  was  held  in  trust  for  James,  was  his  property,  and  clearl; 
passed  to  the  assignee.  The  money  raised  by  Michael  on  i 
by  the  transfer  to  Hibbler,  wherever  that  was  done,  belonged 
to  James,  and  as  it  was  not  paid  to  him  until  October  8th 
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the  payment  did  not  absolve  Michael  from  his  debt  to  the 
ix.'^ignee.  Michael  clearly  owed  that  amount  to  the  assignee ; 
^nd  as  in  this  suit  as  it  now  stands,  the  two  tracts  first  con- 
veyed are  held  by  the  assignee,  subject  to  the  debt  to 
■Michael,  which  they  were  convoyed  to  secure,  in  taking  an 
acc^oiint  of  that  debt  as  between  the  devisee  and  executrix 
*^f  Michael,  this  amount  must  be  deducted,  and  those  lands 
*^e  held  only  for  the  balance.  In  a  court  of  equity  where 
the  parties  are  before  the  court,  all  questions  in  controversy 
"^"iil  be  determined  between  them  to  avoid  all  further  litiga- 
tion. Therefore,  for  this  matter,  it  is  of  no  importance 
^vhether  this  deduction  is  authorized  by  the  statutes  of  set 
*^ff,  or  the  rule  adopting  them  in  equity. 

The  complainants  are  entitled  to  a  decree  that  the  deed  of 
-July  9th,  1866,  to  Michael  McLaughlin,  is  void  as  against 
their  judgment,  and  that  the  lot  described  in  it  did  not  pass 
t^o  Mallory  by  the  assignment. 

The  proceeds  of  the  sale  of  the  lots  conveyed  in  the  two 
bleeds  of  May  19th,  subject  to  the  claim  of  the  executrix  of 
Michael  McLaughlin  for  the  balance  due  him,  belong  to 
-^lallory,  as  trustee  for  the  creditors  of  James. 

The  next  question  is,  to  what  creditors,  and  in  what  pro- 
|K)rtion.     The  assignee  has  settled  his  final  account,  but  that 
*loes  not  terminate  the  trust  or  put  an  end  to  his  power  to 
^'ecover  other  property.     But  no  creditor  who  has  not  ex- 
hibited his  claim  within  the  time  limited,  can  come  in  for  a 
*livi<lend,  unless  the  estate  is  sufficient  to  pay  all,  or  unless 
"c  shall  find  some  estate  not  accounted  for  l)y  the  assignee 
b^ifore  distribution.     This  estate,  this  equity  of  redemption, 
'^nd  the  bond  and  mortgage  of  Clark,  did  not  come  to  the 
I'ossession  of  the  assignee,  and  were  not  accounted  for  by 
i         mm;  he  settled  his  final  account,  and  closed  his  trust  without 
I        Aem.    And  it  is  clear  that  the  complainants  have  in  these 
B        *uch  rights  as  are  given  by  the  eleventh  section.    The  ques- 

■  ^ion  arises,  what  is  meant  by  the  words  "  a  rata.ble  propor- 

■  ^<Mi  herefrom."    The  complainants  contend  that  they  are 

■  entitled  to  the  same  proportion  of  their  debt  from  this  prop- 
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erty,  that  the  other  creditors  received  from  the  assigne 
that  is  66.27  per  cent,  of  the  whole  debt,  and  if  anjrthii 
remains,  then  to  an  equal  proportion  on  it  with  the  credit< 
whose  accounts  were  duly  presented,  to  the  extent  of  the 


whole  debt.  The  assignee  contends  that  the  newly  fou: 
property  must  be  divided  between  the  complainants  and  t" 
creditors,  in  proportion  to  the  original  debts  due  to  each. 

The  words  are  somewhat  vague,  and  will  perhaps  adnrr^ 
of  either  interpretation.     The  first  and  natural  meaning 
the  words  app(\irs  to  me  to  be,  that  a  ratable  proporti^  ^ 
here  moans  the  same  as  the  other  creditors  had  receiv^H^ 
The  act  does  nrit  direct  the   fund  to  be  divided   ratatr^ 
l^etwecn  them  and  the  other  creditors,  nor  does  it  sav^ 
ratabl*^  l»roportion  thereof,  the  natural  expression  if  it 
intended  to  b<^  divid<'<l  among  all,  and  which  would  exclu 
the  estate  before  clivided.     But  if  the  words  contained 
guide  to  the  interpretation,  and  either  construction  could 
put  upon  it,  the  duty  of  the  court  is  to  put  such  as  wou/c^ 
be  most  consistent  with  justice  and  equity.     In  diWdinj^ 
property  among  such  as  have  an  equal  claim  thereto,  the-^ 
rule  is  *'  that  e^juality  is  equity;"  and  it  is  clear  that  in  this 
case  to  give  to  the  complainants  out  of  the  property  which 
they  have  discovered,  first,  the  same  projx)rtion  as  the  other 
creditors   have   received   out  of  that    discovered    by  the 
assign(»e,  and  then  to  give  them  a  pro  rata  share  in  the 
exc(»ss,  is  equality.     The  statute  excludes  those  who  have 
not  presented  their  claims  within  a  time  limited  for  that 
purpo.se,  but  this  is  because  it  is  necessary  that  a  time  should 
be  limited  that  the  estate  may  be  settled  up.     The  omission 
is  no  wrong,  and  by  it  such  creditor  should  not  be  deemed 
to  have  forfeited  any  right  except  that  which  the  statute 
takes  away.     And   the  act  should   be  so  construed  as  to 
induce  creditors  to  find  out  the  concealed  property  of  debt- 
ors who  make  assignments,  by  placing  them  on  an  equal 
footing  with  creditors  who  have  taken  no  pains  to  discover 
and  defeat  fraud.     VigilantibuB  non  dormientibus  leges  «i6- 
aervient    In  many  cases,  debtors  having  the  choice  of  the 
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^rissignee,  make  the  assignment  to  some  personal  friend,  who 
^v'ill  not  look  into  or  contest  transfers  made  to  relatives  or 
jversonal  friends,  to  preserve  property  for  the  debtor ;  this 
may  have  been  the  case  where  about  one-half  of  the  estate 
"was  so  transferred.     And  a  creditor  who  is  not  w^illing  to 
come  in  under  such  an  assignee,  but  will  seek  discovery,  and 
Teach  such  property,  should  have  at  least  the  same  share  of 
it,  as  the  others  received  of  the  estate  surrendered  by  the 
debtor,  as  a  reward  of  his  energy  to  encourage  such  attempts. 
Again,  if  the  creditor  who  finds  property  could  only  have 
out  of  such  property  a  ratable  proportion  with  that  which 
the  other  creditors  are  to  secure  out  of  the  same,  then  in 
this  case,  as  the  other  creditors  can  only  receive  33.73  per 
cent,  of  their  debts,  being  the  balance  due  upon  them,  the 
complainant  can  only  be  paid  that  proportion  of  his  debt, 
although  there  is  abundance  to  pay  the  whole  of  it.     The 
construction  to  be  given  to  this  section  therefore  must  be, 
that  the  creditor  who  finds  other  property  is  entitled  to  be 
paid  ratably  with  the  other  creditors  to  the  full  amount 
which  they  have  received,  or  shall  receive  on  their  claims, 
provided  the  property  so  found  is  sufficient  for  that  purpose. 
The  complainants  are  on  these  principles  entitled  to  have : 
First.  The  lot  conveyed  by  the  deed  of  July  9th,  1866,  de- 
clared subject  to  their  judgment,  and  the  proceeds  of  sale 
applied  to  the  payment  of  it ;  secondly,  to  have  the  amount 
due  from  James  McLaughlin  to  the  executrix  of  his  father,  on 
account  of  the  debt  of  $7608,  which  the  deeds  of  May  19th, 
1866,  were  given  to  secure,  and  now  due,  ascertained  by  de- 
ducting from  the  principal  the  principal  due  on  the  mortgage 
from  Clark  and  wife  to  James,  on  the  9th  day  of  July,  1866, 
when   it  was   assigned  to   Michael   McLaughlin,   and   the 
'aterest  then  due  on  that  mortgage,  from  the  interest  due  to 
^lichael  McLaughlin  on   the    debt   to  him    from   James; 
thirdly,  out  of  the  surplus  of  the  proceeds  of  the  property 
<^onveyed  to  Michael  by  the  deeds  of  May  19th,  1866,  over 
the  amount  due  to  his  executrix  so  ascertained,  the  com- 
plainants are  entitled  to  be  paid,  first,  such  amount  as  with 
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the  sum  realized  by  them  from  the  sale  of  the  lot  conveyed 
by  the  deed  of  July  9th,  1866,  will  pay  66.27  per  cent,  on 
the  amount  duo  on  their  judgment  on  the  first  day  of  Feb- 
ruary, 1867,  when  the  dividcuid  was  paid  to  the  other  credit- 
ors, and  next,  out  of  the  residue,  a  ratable  proportion  with 
the  creditors  who  present<;d  their  claims  to  the  assignee, 
in  proportion  to  the  amount  of  such  claims  then  unpaid,  not 
to  exceed  such  amount. 

And  for  this  purpose  there  must  be  a  reference  to  -^^ 
master  to  a>«cortain  and  settle  such  amounts,  and  when  asce^^^_ 
tained,  the  |)roporty  must  be  sold  under  the  direction  of  tL::^^is 
court,  by  a  mastta^  to  be  designated  for  that  i)urpose. 


The   Inhabitants    of  the   township   of  Winslow  ' 

Hudson. 

1.  Tlic  quj'stinns,  whetliifr,  \nu\vr  an  act  to  autlionzo  a  township  to      ^^'*'' 
"  ])on<ls  to  raise  nionoy  to  j»ay  to  such  persons,  who  liad  or  wight  x"^^^^ 
teer  in  tlie  arniv  of  the  United  States,"  l)on<ifi  could  be  issued,  or  iii<^"^ .  ^ 
raised  for  drafted  men,  or  for  any  one  hut  volunteers;  whether  a  maj^^       ' 
of  tlie  town  eoniniittee,  without  a  regular  call  for  a  meeting,  could  lawf*-^^  ' 
fill  up,  or  seal,  or  deliver  a  bond  ;  and  whether  they  could  do  this  in  a  J'l  -^^  £ 
out  of  their  own  township  ;  are  j^roper  to  he  determined  by  the  courts 

law,  and  bv  them  onlv,  and  this  court  will  not  restrain  a  suit  at  law, 
which  these  rpiestions  fairly  arise,  that  they  may  be  detennined  here. 

2.  "Where  the  allegations  of  the  ))ill,  which,  in  such  a  case,  might  give 
court  of  ecpiity  jurisdiction,  are  fully,  directly  and  circumistantially  deuiec^ 
by  the  answer,  the  denials,  must,  on  a  motion  to  dissolve  upon  bill  and 
answer,  betaken  as  true,  and  the  injimction  issued  to  restrain  the  suit  at 
law  be  dissolved. 


■1 


On  motion  to  dissolve  injunction. 

Mr,  P.  L.  Vooi'hece,  in  support  of  the  motion. 

Mr.  A.  Browiiinjy  contra. 
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The  Chancellor. 

The  complainants,  "  The  Inhabitants  of  the  Township  of 
^Vinslow/'  filed  their  bill  to  restrain   the  defendant  from 
prosecuting  a  suit  >>rought  by  him  on  their  bond  for  $50C>. 
The  bill  states  that  by  an  act  approved  February  22d,  1865, 
the  complainants  were  authorized  to  issue  bonds  to  raise 
money  to  pay  to  such  persons  who  had  or  might  volunteer  in 
the  army  of  the  United  States,  and  that  at  a  town  meeting 
held  five  davs  afterwards,  thev  directed  bonds  to  be  issued 
for  that  pur[>ose,  and  authorized  the  town  committee  to  pre- 
j?ent  to  each  drafted  person,  who  would  answer  the  call,  or 
furnij*h  a  substitute  in  his  stead,  $600  of  said  bonds.    That 
tht^  defendant,   who,  on  the  loth  of  February,  had  been 
drafted  as  one  of  the  quota  of  twenty-seven  men  required 
'^f  the  township  of  Winslow,  on  the  14th  of  March,  before 
he  had  re{)ort^  himself  to  the  Provost  Marshal,  or  been 
aja»pted  or  must^^red  in,  applied  to  three  of  the  township  com- 
mittee for  the  $000  so  directed  to  be  given  to  each  man 
^vho  should  answer  the  call,  and  promised  that  if  he  did  not 
have  to  go  in  the  army  himself,  or  did  not  send  a  substitute, 
that  he  would  return  the  bountv  to  the  committee.   That  he 
j^tated  that  he  was  a  cleri2:vman,  and  a  man  of  character, 
Hiid  referred  to  Mr.  A.  K.  Hay,  a  well  known  and  promi- 
nent citizen,  for  his  standing,  and  said  that  his  word  might 
^^  trusted  for  the  return  of  the  bountv.     That  the  three 
members  of  the   township   committee,  at  Camden,  out  of 
their  own  townshij),  and  in  the  aVisence  of  the  other  meni- 
t^w  of  the  committee,  filled  up  a  printed  bond,  which  they 
^  with  them,  signed  by  all  the  committee,  with  the  name 
of  the  defendant,  and  the  sum  of  S500,  and  affixed  a  seal  to 
it,  And  handed  it,  with  §100  in  money,  to  the  defendant,  ui->on 
the  promifse  that  he  would  return  the  whole  if  he  did  not  go 
into  the  army,  or  send   some  one  in  his  place.     That  the 
defendant  did  not  go  into  the  army,  or  send  a  substitute  in 
his  place;  that  the  war  came  to  an  end,  and  the  soldiers 
drafted  were  not  and  would   not  be   required;  that  the 
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defendant  refused  to  return  the  bond,  but  has  put  the  ^  is'^.m 
in  suit.  The  bill  is  to  restrain  the  suit  at  law,  on  ^h< 
grounds  that  the  bond  was  delivered  without  authority  ^vnd 
illegally,  and  that  the  complainants  could  not  set  up,  at  X^^^j 
the  non-performance  of  the  condition  on  which  the  bond  ^^vas 
delivered. 

The  legal  questions  whether,  under  this  statute,  boi^ds 
could  be  issued,  or  money  raised  for  drafted  men,  or  for  ^*'^} 
one  Imt  volunteers ;  whether  a  majority  of  the  town  c^^^^^' 
mittee,  without  a  regular  call  for  a  meeting,  could  lawfaJ-*-^^ 
fill  up,  or  seal,  or  deliver  a  bond  ;  and  whether  they  could-  ^' 
this  in  a  place  out  of  their  own  township ;  are  proper  tc^  "^ 
determined  bv  the  courts  of  law,  and  bv  them  only, 
this  court  will  not  restrain  a  suit  at  law  on  which  t 
questions  fairly  arise,  that  they  may  be  determined  here. 

As  to  the  conditional  delivery  of  the  bond,  and  the  frau 
lent  conduct  of  the  defendant  in  refusing  to  give  up  *^  ^ 
bond,  and  in  bringing  suit  upon  it,  which,  perhaps,  migC^ 
give  a  court  of  equity  jurisdiction,  the  answer  fully,  direct  I^^ 
and  circumstantially  denies  all  the  facts  alleged  in  the  hi 
upon  which  that  equity  depends.     It  denies  that  the  defeii 
ant  made  the  representations  stated  concerning  his  profes 
sion  or  character,  or  that  he  referred  them  to  A.  K.  Hay 
or  that  he  promised  to  return  the  bond  and  money  if  he   ^ 
should  not  go  into  the  army,  or  procure  a  substitute.     And 
in  reference  to  other  allegations  of  the  bill,  he  answers  that 
he  reported  himself  in  pursuance  of  notice,  to  the  office  of 
the  Provost  Marshal,  as  one  of  the  men  drafted  to  fill  the 
quota  of  Winslow  township;  that  he   was   examined   and 
accepted  by  the  board  of  enrollment,  and  was  enrolled  and 
credited  to  the  quota  of  the  township,  and  became  subject  to 
the  regulations  of  the  army ;  that  he  was  twice  furloughed 
by  the  government  officers,  and  each  time  reported  himself 
to  the  rendezvous. 

These  facts,  stated  in  answer  to  the  charge  that  he  did 
not  answer  the  call,  must,  on  this  motion,  be  taken  as  true, 
and  if  true,  answer  the  whole  equity  of  the  bill.     If  the 
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defendant  had  made  all  the  representations  and  promises 
charged  in  the  bill,  he  fulfilled  them.     The  real  object  of 
the  act,  and  of  issuing  bonds,  was  to  fill  the  quota  of  the 
township,  and  free  the  other  inhabitants  from  the  draft. 
The  defendant,  by  reporting  himself  and  being  accepted  and 
enrolled,  belonged  to  the  army  of  the  United  States,  was 
subject  to  military  rule,  and  if  he  went  away,  was  subject 
to  punishment  as  a  deserter.     The  government  having  ac- 
cepted him,  were  bound  to  keep  him  at  their  own  risk ;  if  he 
was  killed,  or  had  died,  or  had  deserted,  they  could  not  have 
called  upon  the  township  to  supply  his  place  on  that  draft. 
That  the  war  so  soon  came  to  an  end,  and  that  he  received 
his  bounty  for  small  services,  was  his  good  fortune,  and  he 
is  entitled  to  the  benefit  of  it ;  he  would  have  been  required 
to  make  the  much  greater  sacrifice,  for  which  his  bounty 
would  have  been  totally  inadequate,  if  he  had  lost  his  limbs 
or  health  in  the  war,  or  even  if  he  had  fully  performed  the 
^hree  years'  service  in  the  field.    If  the  answer  is  true,  I  see 
nothing  inequitable  in  his  retaining  the  bounty. 

The  injunction  must  be  dissolved. 


Spring  and  wife  vs,  Fisk  and  wife. 

"»i6n  the  condition  of  the  bond  provides  that  upon  failure  to  pay  tlie 
interest  within  a  definite  time  after  it  becomes  due,  the  principal  shall  be- 
come due,  mere  negligence  or  forgetfulness  as  to  the  place  where  or  person 
to  whom  it  is  to  be  paid,  will  not  excuse  the  non-payment,  and  the  contract 
wiU  be  enforced. 


This  cause  was  argued  on  final  hearing,  upon  the  plead- 
ittgs  and  proofe. 

•«fr.  A.  S.  Jackson,  for  complainants. 

Jfr.  Abbett,  for  defendants. 
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The  Chancellor. 

This  suit  is  for  the  foreclosure  of  a  mortgage  given  b] 
W.  Sargent,  to  the  complainant,  Abby  G.  Spring,  wife 
the  complainant,  Gardner  Spring.  The  mortgage  is  da 
October  21st,  1867,  is  payable  October  2l8t,  1870,  v 
interest,  payable  at  the  end  of  every  six  months  from  dj 
and  a  provision  that  the  whole  principal  sum  shall  bec< 
due,  if  any  installment  of  the  interest  should  not  be  j 
within  ten  days  after  it  became  due.  The  mortgaged  pr< 
ises  were  convoyed  to  the  defendant,  James  Fisk,  jun 
in  October,  1868,  subject  to  the  mortgage  to  Mre.  Spri 
which  had  been  recorded  at  length  in  the  office  of  the  cl 
of  Hudson  county,  in  which  the  property  is  situate,  on 
day  of  its  date.  Fisk,  by  his  agent  or  counsel,  paid 
interest  which  fell  due  in  October,  1868,  to  S.  G.  Babcock, 
businf^ss  agent  of  Mrs.  Spring,  in  November,  1868.  ' 
installment  which  fell  due  April  21st,  1869,  was  not  \ 
within  ten  days,  and  thereupon  Babcock  wrote  a  note 
Fisk,  stating  the  fact,  and  that  he  wouhl  require  the  wl 
of  the  principal  to  bo  paid,  according  to  the  condition  of 
mortgage.  Fisk,  by  his  agent,  Morgan,  on  the  8th  <la} 
May,  1860,  tendered  the  amount  due  for  interest  on 
.same  to  Babcock,  as  the  agent  of  Mrs.  Spring ;  this 
refused  to  receive ;  he  also  refused  to  give  information  iu 
the  residence  of  Mrs.  Spring,  saying  that  she  left  her  bi 
ness  with  him,  and  that  ho  alone  would  attend  to  it.  I 
or  his  agents  then  did  not  know  the  residence  of  i 
Spring,  the  mortgage  styling  her  of  the  city  of  New  Y< 
without  giving  the  name  of  her  husband,  who  was  a  ' 
known  clergyman  in  that  (Mty,  and  his  name  would  h 
apprised  the  defendant  of  her  residence,  which,  without 
cxjuld  not  V^e  ascertained  from  the  direotorv. 

The  evidence  shows  that  Seth  G.  Babcock,  the  <agen 
Mrs.  Spring,  had  an  established  regular  place  of  busines 
the  city  of  New  York,  and  I  am  satisfied  from  the  evide 
that  notice  was  given  to  Fisk,  or  the  agent  of  Fisk,  in 
purchase,  at  the  time  of  the  purchase,  that  Balx^ock 
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5uch  agent,  and  that  the  int<3rest  was  tx)  be  paid  to  him.  E. 
A.  Babcock,  who  was  present  as  counsel  for  Sargent,  at  the 
time  of  the  transfer  to  Fisk,  states  with  considerable  confi- 
dence, that  he  told  this  to  Fisk  himself,  and  gave  him  a 
memorandum  of  his  name  and  place  of  business.  In  No- 
vember, 1868,  the  counsel  of  Fisk  wrote  to  Seth  G.  Bab- 
cock, inquiring  where  the  interest  was  to  be  paid,  and  sent 
it  to  him  at  his  place  of  business  in  two  days  after  receiving 
an  answer.  The  insurances  on  the  property  were  renewed 
by  Fisk,  and  the  renewals  sent  to  Babcock  in  December, 
1868,  and  January,  1869.  The  counsel  of  Fisk  borrowed 
of  Babcock,  the  abstract  of  title  given  to  Mrs.  Spring  on 
her  making  the  loan  and  retained  it  until  May,  1869. 

There  is  no  dispute  as  to  the  fact  that  this  interest  was 
not  paid  or  tendered,  until  after  the  ten  days  had  expired. 
The  only  question  is,  whether  the  non-payment  is  excused  by 
accident,  mistake,  or  inadvertence,  in  such  way,  as  by  a  court 
of  equity  the  forfeiture  of  the  credit  should  be  avoided.  The 
defendant  does  not  allege  that  he  did  not  know  of  the  mort- 
gage, or  of  the  time  when  the  interest  became  due,  or  of  the 
time  of  forfeiture.  As  the  mortgage  was  recorded  at  length, 
he  is  presumed  to  have  known  these  facts,  and  if  it  was 
-shown  that  he  did  not,  ignorance  arising  from  such  plain 
negligence  would  not  excuse  him. 

The  defence  is,  that  he  did  not  know  where,  or  to  whom 
the  interest  was  to  be  paid.  The  direct  proof,  confirmed  by 
'A\e  circumstances  of  payment  of  the  previous  interest  to 
Babcock,  the  sending  the  renewals  of  the  insurances  to 
^im,  and  the  borrowing  of  the  abstract  of  title  from  him, 
satisfies  me  that  the  agents  of  Fisk,  to  whom  he  entrusted 
ihe  purchase  of  this  property,  the  payment  of  the  interest 
^nd  renewals  of  the  insurance,  knew  that  S.  G.  Babcock 
ws'as  the  agent  of  Mrs.  Spring,  to  whom  the  interest  was  to 
l^e  paid ;  and  the  evidence  of  E.  A.  Babcock,  uncontradicted 
tjy  Fisk,  is  sufficient  to  show  that  Fisk  had  definite  notice  of 
"this  fact  himself. 

The  only  question  then  to  be  considered  is,  whether  when 
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a  mortgagor  or  his  agents,  by  inattention  or  inadvertence^ 
overlook  or  forget  the  name  or  residence  of  the  person  to 
whom  the  interest  is  to  be  paid,  this  shall  excuse  pajrment 
of  it  in  the  time  stipulated,  so  as  to  prevent  the  principal 
from  coming  due,  as  provided  in  the  mortgage. 

The  excuse  in  this  case  is  not  accident,  or  mistake,  or  even 
inadvertence,  in  the  sense  in  which  that  term  is  used  in  such 
case  in  equity,  but  it  is  mere  negligence.  It  was  the  duty 
of  the  defendant,  or  his  agent,  to  recollect  or  make  a  note 
of  the  person  to  whom,  and  the  place  where  the  interest  was- 
payable.  A  man  of  moderate  business,  owning  but  one  house 
subject  to  a  single  mortgage,  would  and  could  recollect  this.. 
If  the  defendant,  as  would  seem,  was  a  man  of  large  prop- 
erty, which  required  agents  to  take  charge  of  it,  he  or  they 
should  have  kept  memorandums ;  not  to  do  so  was  negli- 
gence, and  such  omission  would,  if  allowed  as  an  excuse  in 
all  cases,  excuse  the  wealthy  from  paying  any  attention  to- 
these  provisions.  And  it  was,  besides,  easy  to  have  inquired 
of  Sargent  or  of  Babcock  where  this  interest  was  to  be 
paid. 

These  provisions  in  mortgages  are  intended  to  guard 
against  negligence  as  well  as  against  bad  faith.  Persons 
who  loan  money  ought  not  to  be  prevented  by  any  rule  to 
be  established  as  equity,  from  thus  providing  against  negli- 
gence. The  simple  excuse  that  the  mortgagor  had  forgotten 
the  time  when  the  interest  became  due  would  be  good 
against  these  provisions,  if  the  excuse  that  he  had  forgotten 
the  residence  of  the  mortgagee,  or  the  name  of  his  agent,  is- 
allowed.  I  do  not  feel  willing  to  adopt  the  principle  that  in 
a  case  like  this,  mere  negligence  will  excuse  the  payment  at 
the  day,  and  avoid  the  consequence  of  non-payment. 

These  are  not  cases  of  forfeiture ;  these  provisions  forfeit 
no  right  that  the  mortgagor  had,  not  even  a  right  to  credits 
That  right  to  an  extended  credit  for  years,  by  the  agree- 
ment between  the  parties,  he  was  only  to  have  on  condition 
that  he  paid  the  interest  within  a  stipulated  time.  A  mort- 
gagee who  needs  her  money  for  support  and  the  necessaries. 
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)f  life,  has  the  right  to  say  to  the  borrower  that  she  will 
lot  lend  him  her  money  for  a  t^rm  of  years,  or  at  all,  unless  . 
ie  will  bind  himself  to  pay  the  interest  in  a  reasonable  time 
ifber  it  falls  due ;  else  she  might  suffer  by  want  of  comforts, 
for  which  she  relied  upon  that  income,  that  would  only  go 
to  her  heirs  after  she  had  passed  away.  Hence,  courts  of 
3quity,  which  allow  of  no  penalty  for  the  non-payment  of 
tnoney  by  a  negligent  or  faithless  borrower,  have  approved 
ind  do  enforce  stipulations  of  this  nature,  and  I  know  of  no 
zaae  in  which  they  have  not  been  enforced  on  account  of  the 
mere  negligence  or  forgetfulness  of  the  mortgagor.  Chan- 
cellor Walworth,  in  Noyea  v.  Clarke  7  Paige  179,  says : 
"  The  parties  to  the  original  agreement  had  an  unquestion- 
able right  to  make  the  extension  of  credit  depend  upon  the 
punctual  payment  of  the  interest  at  the  times  fixed  for  that 
purpose.  And  if,  from  the  mere  negligence  of  the  mort- 
gagor in  performing  his  contract,  he  suffers  the  whole  debt 
to  become  due  according  to  the  terms  of  the  mortgage,  no 
:x)urt  will  interfere  to  relieve  him  from  the  payment  thereof 
iccording  to  the  terms  of  his  contract." 

In  Baldwin  v.  Van  Vorst,  2  Stockt  581,  Chancellor  Wil- 
iamson,  says :  "  If  the  court  relieves  the  defendant  it  de- 
troys  the  very  object  of  the  agreement  to  secure  prompt 
Payment.  The  parties  have  made  this  the  essence  of  their 
on  tract,  and  when  the  debt  is  as  large  as  this  one  is,  prompt 
Payment  of  the  interest  is  matter  of  great  consequence, 
interest  upon  interest  might  be  a  fair  compensation.  But 
iis  mode  of  redress  deprives  the  party  of  the  benefit  of  his 
^ntraot.  It  will  not  secure  prompt  payment  in  the  future." 
•  If  the  court  grant  this  relief  the  very  object  of  the  agree- 
:nent  will  be  defeated,  and  this  court  virtually  declares  that 
•he  parties  shall  not  make  an  agreement  by  which  the 
ength  of  credit  shall  depend  upon  the  prompt  payment  of 
ihe  interest  as  it  becomes  due."  This  decision  of  the  Chan- 
i^ellor  having  been  affirmed  in  the  Court  of  Appeals,  without 
any  opinion  delivered,  it  is  fair  to  infer  that  his  reasoning 
vras  approved  and  adopted.     And  Justice  Dalrymple,   in 
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delivering  the  opinion  of  the  Court  of  Appeals,  in  De  G 
V.  McCotter,  4  C,  E.  Green  533,  says :  '^  If  the  non-pajr  J 
of  the  interest  falling  due  in  May  or  August,  happened 
the  7iegligence  of  the  defendant,  the  forfeiture  has 
incurred,  and  the  contract  will  be  enforced  as  well  in  eq 
as  at  law."  Such  was  the  ruling  of  Chancellor  Williarr 
in  the  case  of  Baldwin  v.  Van  Vorst  In  the  decisic 
that  case,  as  well  as  the  reasoning  by  which  it  is  suppoJ 
I  entirely  concur. 

The  complainant  is  entitled  to  a  decrc 


Brumagim  vs.  Chew. 

1.  A  writ  of  error  to  remove  a  oauso  from  thL-*  court  to  the  Sn]" 
Court  of  the  United  Statej«,  tile<l  within  ten  davs,  Sundays  excluded, 
the  day  of  filing  in  tliis  court  a  d<'cr<*e  of  the  Court  of  Ap|>eals,  is  a  * 
nedeai  under  the  twenty-tliird  and  twenty-tilth  sections  of  the  judiciar 
of  the  United  States,  to  stay  execution. 

"1.  The  "  rendering  the  judgment."  or  "  passing  the  decree"  compli 
of,  from  which  the  ten  daya  begin,  b*  the  tiling  of  the  judgment  o 
Court  of  Api't-als  in  the  court  1k*1uw. 

^.  A  writ  of  error  may  he  direite*!  either  to  tlie  highest  appellate  < 
of  the  state  where  the  judgment  complainM  of  was  rendered,  if  the  n 
still  remains  there,  or  to  tlie  court  l.>elow,  if  the  judgment  and  record 
been   remittal.     But  it  must  be  directinl  to  the  court  where  the  n 
remains. 

4.  When  the  reconl  has  been  remitle«l  to  the  court  below,  and  the  w: 
error  dirocte<l  to  it.  the  entering  the  dvcrre  or  judgment  of  the  highest  ( 
in  the  court  lui-low  is  to  be  taken  as  the  time  of  rendering  the  judgmei 
parsing  the  dtn^ree  complaintnl  of.  And  such  decree  only  bt-comes  a 
judgm^-nt  in  tht»  sense  of  the  twenty-third  section  of  the  judiciary  act,  ^ 
«iit»Tt<l  in  a  court  from  which  execution  can  issue. 


This  was  a  motion  that  an  execution  should  issue  in 
ease  on  the  decree  of  foreclosure  made  in  this  court, 
affirmed  in  the  Court  of  Apj^eals,  although  a  writ  of  ei 
to  remove  the  cause  to  the  Supreme  Court  of  the  Un 
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States  has  been  filed,  and  the  citation  issued  and  served. 
The  affirmance  was  entered  in  the  Court  of  Appeals  April 
4th,  1870.  The  decree  of  affirmance  with  the  record  was 
remitted  to  this  court,  and  filed  April  22d,  and  the  writ  of 
error  filed  May  4th,  being  exactly  ten  days,  excluding  Sun- 
days, from  the  filing  of  the  decree  of  affirmance,  but  more 
than  ten  days  from  the  entering  the  of  decree  in  the  Court  of 
Appeals. 

Jfr.  E,  T,  Green,  in  support  of  the  motion. 

^0  appeal  lies  to  the  United  States  court,  where  the  con- 
troversy turns  exclusively  upon  the  validity  or  interpretation 
of  state  laws.  1  Abbot's  U.  S.  Practice  329 ;  Congdon  v. 
Goodman,  2  Black  574. 

A  mperaedeas  of  a  decree  in  Chancery  can  only  bo  had 
'^y  giving  a  bond  on  the  appeal  within  ten  days,  pui-suant  to 
fiction  twenty-five,  act  of  Congress  of  1789.  7  Cranch  278 ; 
^damv.  Lard,  16  Hoti\  144;  Stafford  v.  Union  Bank, 
^^id,  135 ;  Orc/iard  v.  Ilvghes,  1  WalL  73. 

^r.  E.  P.  Coxvles  (of  New  York),  contra. 

The  facte  upon  which  the  motion  is  made,  are  as  follows  : 

^^  the  4th  of  April,  1870,  the  Court  of  Errors  and  Appe<il.'^ 

^^ided  the  case,  affirming  the  decree  of  the  Chancellor.    On 

^«e  22d  April,  the  clerk  of  the  Court  of  Errors  and  Appeals 

^^ified  that    decision  and  judgment  to  the  clerk  of  the 

^^Urt  of  Chancery,  and  remitted  to  the  latter  court  the 

Papers  in  the  case,  with  such  certificate.    On  the  4th  of  May, 

^*i6w  sued  out  a  writ  of  error  to  remove  the  record  into  the 

^^preme  Court  of  the  United  States.     The  writ  was  allowed 

^^  that  day  by  the  Chancellor.     At  the  same  time  he  signed 

*ie  citation,  and  approved  the  bond  executed  by  the  plaintiff* 

^  ^rror.     On  the  same  day  the  writ,  as  so  allowed,  and  the 

'^'^d,  as  so  approved,  w^ere  all  (with  copies  of  each  for  the 

^lendant  in  error),  lodged  with  the  clerk  of  the  Court  of 

^^^oery,  at  Trenton. 
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On  the  10th  of  May,  the  citation  was  served  on  the  solicitor 
for  Mr.  Brumagim,  and  service  thereof  admitted  by  him,  and 
filed  with  the  same  clerk. 

The  counsel  for  Mr.  Brumagin  bases  his  motion  for  execu- 
tion upon  two  points :  1st.  That  the  citation  was  not  filed 
with  the  clerk  until  the  10th  of  May.  2d.  That  the  copy  of 
the  writ  of  error  was  not  lodged  with  the  clerk,  within  ten 
days  next  after  the  4th  day  of  April,  1870. 

1.  There  is  no  provision  of  law  which  requires  the  cita- 
tion to  be  lodged  with  the  clerk  simultaneously  with  the 
service  of  the  writ  of  error  upon  him. 

The  lorit  of  error  is  served  on  the  clerk.  The  citation  is 
to  be  served  on  the  party  defendant  in  error.  The  one  takes 
up  the  record ;  the  other  is  notice  to  the  defendant  in  error 
that  the  writ  is  taken  out,  and  cites  him  to  appear  and 
answer  to  it.  The  defendant  in  error  is  entitled  to  have 
this  citation  served  on  him  twenty  days  before  the  return 
day  of  the  writ.  This  is  the  whole  office  of  the  citation,  and 
it  may  be  served  by  any  one.  It  is  not  made  the  duty  of 
the  clerk  to  serve  the  citation.  Act  of  Congress,  September 
24th,  1789,  U.  S,  Stat,  at  Large,  Vol,  7,  p.  84,  §§  22,  25. 
Brightley's  Dig.  U,  S.  Laws,  1789  to  1857,  p.  258,  §§  2,  3. 

But  even  if  there  was  any  technical  defect,  as  there  was 
not,  the  admission  of  service  of  the  citation  on  the  10th  of 
May  waived  it. 

2.  The  writ  of  error  in  this  case  operates  as  a  supersedeas 
and  stay  of  execution.  Act  of  1789,  §  23.  Brightleys 
Digest,  p.  258,  §  3. 

The  copy  of  the  writ  of  error,  by  this  section,  is  to  be 
served  **  by  a  copy  thereof  lodged  for  the  adverse  party  in 
the  clerk's  oflice  where  the  record  remains,'' 

What  office  is  that  ?  Obviously,  not  the  clerk's  oflice  of 
the  court  which  possesses  the  record  temporarily  only,  but 
that  in  which  it  \fh  permanently  d^nA  finally  to  remain.  Not 
in  the  clerk's  office  of  that  court  which  has  the  record  for 
review  merely,  and  must,  after  review,  remit  it  to  another 
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for  execution,  but  in  the  clerk's  office  of  that  court 
receiving  the  record  for  final  execution,  is  both  to 
X  record  and  execute  the  judgment.  That,  and  that 
J  the  clerk's  office,  within  the  meaning  of  the  act,  in 
the  record  remains,  that  is,  has  its  final  resting  place, 
ml  record,  or,  in  other  words,  where  it  remains  of 

In  no  sense  of  the  act  does  the  record  remain  else- 
than  there. 

ed,  where  the  court  of  review  has  only  the  power  of 
Ing,  but  not  of  executing  the  judgment,  but  must 
it  to  another  court  for  execution,  the  record  of  the 
3nt  can  never  be  considered  as  perfect  until  it  has 
into  the  custody  of  the  court  which  must  receive  it 
ecution.  Until  then,  there  still  remains  something 
•  to  be  done,  before  the  judgment  can  be  carried  out 
orced;  and  so  it  is  not  until  then  a  judgment  on 
the  execution  is  to  be  stayed;  because,  until  then,  no 
ion  can  issue,  and  there  is  none  to  stay. 
1  view  is  the  onlv  one  consistent  with  the  act  itself,  as 
ible  to  the  judgment  in  question.  Because, 
The  New  Jersey  Court  of  Errors  and  Appeals  is 
a  court  of  review,  not  a  court  of  execution.  Nix,  Dig,, 
§15;  1  ^a6.  557,  561. 

By  law,  the  Court  of  Errors  and  Appeals  was  required 
lit  its  judgment  to  the  Court  of  Chancery  for  exe- 

Would  it  be  safe  to  address  the  writ  of  error  to 
)urt  (the  Errors  and  Appeals)?  The  plaintiff  in  error, 
ig  his  writ  in  that  court,  would  bo  liable  to  find  that 
3ord  had  already  been  remitted  to  the  Chancery.  In 
Jase,  the  writ  of  error  would  be  nugatory,  and  pro- 
gs de  novo  would  need  to  be  initiated,  for  the  reccd 
neither  remain  nor  be  in  the  court  to  which  the  writ 
,  in  such  case,  be  addressed.  This  possibility  gives 
onal  force  to  the  construction  we  claim  for  the  word 

• 

'H,  as  used  in   this   section,   as   regards  the  record. 


^ 
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3cl.  By  section  twenty-third,  execution  is  to  remain  stayec::^^ 
for  ten  days  whenever  a  writ  of  error  rnaj/  be  sued  oui^  ^^i 
which  would  operate  as  a  supersedeas  and  stay  of  executioir:«-^n, 

This  provision  further  shows,  that  this  act  contemplat€^^^-^ 
that  the  w^rit  of  error  is  to  be  lodged  in  the  clerk's  office  c^  ol 
the  court,  which  is  the  court  of  execution,  and  that  the  te^^m-j^ 
days  time  to  lodge  such  copy,  means  the  ten  days  next  aft^^^^ier 
the  judgment  of  the  court  of  review  has  come  into  the  po^ciiDs- 
scssion  of  the  court  charged  w4th  its  execution.  But  fu-^zuu-- 
ther,  and, 

4th.  The  judgment  of  the  Court  of  Errors  and  Appef^^fe 
was  not  a  full  and  perfect  judgment,  in  any  sense,  under  tt-=iiis 
a(!t,  until  all  the  costs  of  that  court  had  been  adjusted  or 

taxed,  and  that  was  not  done  until  the  22d  day  of  Aprr- — il. 
Thf^n,  and  not  until  then,  was  the  record  fully  perfect^^^? 
i\ui\  r<?mitted  to  the  Court  of  Chancery  for  execution. 

Hut  the  foregoing  views  are  fully  supported  by  authorii 
Tlio  Kuprcmo  Court  has  given  construction  to  this  act,  ai 
in  arcrinlanco  w^th  the  foregoing  views.     It  was  held:    L 
That  wIhtcj  th(?  judgment  complained  of  has  been  taken  frc 
an  luiWior  to  a  superior  court  for  review,  and  the  judgmer 
ttfU'.v  n^vicw,  has  been  remitted  to  the  inferior  court  the 
of  (Tror  niiiHt  be  addressed  to  the  inferior  court,  which 
^4->.fj'.H   tin*    record.     McGuire   v.    The   Commonwealth^ 
Wall  ;m2.     2(1.  That  the  "  writ  of  error  "  stays  executic 
provid'id  th<i  copy  is  lodged  with  the  clerk  of  the  court 
y>hirk  tin'-  record  is  80  remitted^  within  ten  days, 
/•</ln«iv*s    ulu^r    the    record   reached    the  inferior  coui 
flrn'ti.  V.    Van  Buskerck,  3  Wall  448. 

In   iIm^  raw(?  at  bar  the  record  was  remitted  April  % 
\f'.'lh,     Tim  cojiy  of  the  writ  of  error  was  lodged  with 
/|/rk   May  'Ith,  two  Sundays  intervening  between  the 
Si,i\\  /Ml' I  'lib  May ;  the  latter  day  was  within  the  reqiiii 

T),/!  niMiion,  wc  submit,  should  therefore  be  denied. 
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The  Chancellor. 

The  twenty-third  section  of  the  judiciary  act  of  the  United 
States,  makes  a  writ  of  error  to  a  Circuit  Court  a  supersedeas 
to  stay  execution  when  a  copy  is  lodged  in  the  office  of  the 
clerk  of  the  court  where  the  record  remains,  within  ten  days, 
Sundays  excluded,  after  rendering  the  judgment,  or  passing 
the  decree  complained  of.  The  twenty-fifth  section  allows 
final  judgments  of  the  highest  court  of  law  or  equity,  in  any 
state,  in  certain  causes,  to  be  removed  to  the  Supreme  Court 
of  the  United  States ;  the  citation  in  such  case  to  be  signed 
hy  the  Chief  Justice  of  the  court  rendering  the  decree  com- 
plained of;  and  it  provides  that  the  writ  shall  have  the  same 
effect  as  if  the  judgment  complained  of  had  been  rendered 
in  the  Circuit  Court. 

The  question  in  this  case  is,  whether  '*  the  rendering  the 
judgment,"  or  "passing  the  decree"  complained  of,  from 
™ch  the  ten  days  begin,  is  the  entry  of  the  judgment  in 
the  Court  of  Appeals,  or  the  filing  of  that  judgment  in  the 
«)ttrt  below. 

It  has  been  settled  in  several  cases  in  the  Supreme  Court, 
t^nunencing  with  Gelst07i  v.  Hoyt,  3  Wheat  246,  that  a 
wnt  of  error  may  be  directed  either  to  the  highest  appellate 
^^  of  the  state  where  the  judgment  complained  of  was 
rendered,  if  the  record  still  remain  there,  or  to  the  court 
l^low,  if  the  judgment  and  record  have  been  remitted.  But 
^t  must  be  directed  to  the  court  where  the  record  remains. 
Ahese  decisions  do  not  afiect  the  question  in  this  case,  except 
^^  as  they  show  that  within  the  ten  days,  and  until 
April  22d,  the  writ  of  error  might  have  been  brought  to  the 
-<)urt  of  Appeals,  and  a  copy  filed  there,  which  would  have 
^^de  it  a  stay  of  execution. 

^ut  recent  decisions  of  the  Supreme  Court  have  deter- 
^^iied  that  when  the  record  has  been  remitted  to  the  court 
^low,  and  the  writ  of  error  directed  to  it,  the  entering  the 
l^ecree  or  judgment  of  the  highest  court  in  the  coui*t  below, 
*8  to  be  taken  as  the  time  of  rendering  the  judgment  or 
P™ng  the  decree  complained  of.     And  that  such  decree 
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only  becomes  a  final  judgment  in  the  sense  of  the  twenty- 
third  section  of  the  judiciary  act,  when  entered  in  a  court 
from  which  execution  can  issue.  McGuire  v.  The  Common' 
wealthy  3  Wall,  382 ;  Green  v.  Van  BiLskerck,  Ibid,  448. 

No  execution  can  issue  from  the  Court  of  Appeals  in  New 
Jersey,  and  the  rule  laid  down  in  the  last  case,  therefore 
applies  here. 

The  motion  must  be  denied. 


Welsh  vs,  Bayaud. 


1.  A  receipt  for  $100,  part  of  the  consideration  of  an  alleged  contract  foi 
sale  of  lands,  which  does  not  describe  the  land  or  mention  the  price  to 
paid,  witliout  any  other  memorandum  in  writing,  is  not  sufficient  to  found  a^ 
decree  for  specific  performance.  The  property  to  be  conveyed,  and  the  prices3 
to  be  paid,  must  be  designated  with  certainty. 

2.  Wliere  the  fee  is  in  the  wife,  a  contract  by  her  husband  for  the  sale  o3i 
her  land,  would  not,  if  enforced,  give  title.     A  decree  to  convey  would 
complied  with  by  his  giving  a  deed  of  bargain  and  sale,  without  covenants, 
upon  payment  of  the  consideration. 

3.  In  a  suit  for  specific  performance  upon  such  a  contract,  the  husband 
could  not  be  compelled  to  procure  a  conveyance  from  his  wife,  nor  could  she 
in  such  suit,  in  any  other  way,  be  compelled  to  execute  it. 

4.  Nor  can  a  decree  be  made  for  the  repayment  of  the  money  paid  on 
signing  the  contract,  under  a  prayer  for  general  relief  in  a  suit  for  specific 
performance. 

Argued  upon  final  hearing,  on  bill,  answer,  and  proofs. 
Mr.  C.  H,  VoorhiSf  for  complainant. 
Mr,  Dixon,  for  defendant. 

The  Chancellor. 

This  is  a  bill  for  specific  performance  of  a  contract  for 
the  sale  of  lands.  There  is  no  contract  in  writing;  there  is 
a  receipt  for  $100  of  the  consideration,  which  does  not  de- 


OCTOBER  TERM,   1870.  18: 


Welsh  I'.  Bayaud. 


^t\\)e  the  land  or  mention  the  price  to  be  paid.     There  is 

^o  other  memorandum  in  writing.     It  is  clear  that  this 

^'riling  is  not  a  compliance  with  the   requisitions  of  the 

statute  of  frauds.      For   that  purpose  the  writing   must 

designate  with  certainty  the  property  to  be  conveyed,  and 

Ae  price  to  be  paid.   Broxone  on  Statute  of  Frauds y  §§  376, 

385.  The  defendant  has.  in  his  answer,  set  up  the  statute  of 

frauds ;  and  it  is  a  full  and  complete  defence,  both  at  law 

and  in  equity. 

Besides,  had  the  contract  been  in  writing,  it  appears  both 
W  the  answer  and  the  evidence,  that  the  defendant  does  not 
own  the  property;  the  fee  is  in  his  wife,  who  is  not  a  defend- 
ant, and  did  not  join  in  the  contract.  And  the  defendant 
cannot  be  compelled  to  procure  a  conveyance  from  his  wife, 
nor  can  she  in  this  suit,  in  any  other  way,  be  compelled  to 
convey  it.  A  decree  for  the  defendant  to  convey  would  be 
complied  with  by  his  giving  a  deed  of  bargain  and  sale 
without  covenants,  upon  being  paid  the  full  consideration. 
This  would  hardly  be  accepted  by  the  complainant;  he  would 
lose  the  $400,  and  would  have  no  defence  to  his  bond  for 
§2000,  and  would  gain  no  title  to  the  lots. 

The  complainant  asks,  under  this  view  of  the  case,  that  a 
decree  be  made  that  the  defendant  repay  the  money  paid  on 
.signing  the  contract,  there  being  a  prayer  for  general  relief. 
The  complainant  may  have  the  right  to  recover  this  money, 
}>ut  his  remedy  is  at  law,  not  in  equity.     No  suit  could  be 
brought  in  equity  to  recover  money  because  the  considera- 
tion had  failed.     The  complainant  having  failed  on  his  only 
^ound  for  equitable  relief,  cannot  have  his  suit  retained  for 
irra/iting  a  relief  to  which  he  is  only  entitled  at  law. 

The  bill  must  be  dismissed  with  costs. 
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WiNKiKLij  r.v.  IIknxin^s. 

1.  A  i'»v«-!i;»iit  ill  a  «l«'"il.  'it  ln-iiii!  i'X|"n-*>ly  un«l«-r>i'".»l  aiiil  aiirM"!. 
that  tin-  lii«ii>»-.  wliii  ii  may  J".*  i-nrttHl  nn  (lilln-rt  .«tr»"-t.  sliall  Itr  ti-t  l»rt«k 
t«ri  f»rt  tri>iii  th«*  M»mh«ily  lim-  i»i'  ^ai»l  stn-ft.*'  is  a  I'uvi-nani  running  with 
ih»'  lan«l.  ami  hin«ls  ijut  only  ihn^v  \vin»  ilriivi-  tith-  t"n»in  the  c(»vt'iiaiit««i>, 
liut  also  ihi'ir  >»i:int«M>-.. 

J.  At  law,  tin-  punlia- r  i»l'  um-  of  th luts   lr«>ni  tin-  grant»'i*  i«»uM  not 

«nfnn»-  this   I'livinant   aizain**!  tli<'  iiiin-ha-icr  of  anolln.-r  uf  ihc.-ni.     TJiit,  i!i 
♦■'luity,  its  nhsiTvaii'*'  will  \tv  «-nft»rifil  in  hix  favor. 


On  in«»ii«»ii  to  «li>sulvi'  iiijuiictiun,  wyvn  bill  ami  aii.<\vi-r. 
J//'.  Di.rtt/i,  ill  su|»]">rl  ol'  lln^  in'.»ti'>ii. 
J//'.  Jtdnsif/n,  roiJlra. 

TiiJ-:  ('iiANn:!.L<>n. 

Tin.' coinplaiiiaiit  owns  a  liou><^  ainl  hn  im  tlu»  south  siik* 
«>t'  Sniuli  Fillli  stn-t't,  Innin-rly  callfjl  als«>  (.lilluTt  stivct,  in 
J«'r.'?i-v  C\{y.  Tli«'  il«M'»'inlaiit  owns  a  huiis<'  aii«l  hA  a«ljuiuiiii^ 
it  oil  tli«'  \v«'st.  .iii'l  «»ii  lilt'  on'iit'i'  of  South  Fifth  siivot  aiul 
(.V'h's  siri'.-i.  Tli'S'-  l"ts  a IV  part  of  a  tract  c)l*  oiu*  hundrril 
iW'i  sijuari',  at  ih«'  snuthfast  «M»rn«'r  ot"  Oolrs  stri.vl  ami 
South  Filth  strt't't,  whirh  was  couvi'vimI  hv  llu'  dovi.soes  of 
John  B.  (.'(»l»s  to  KiM'urv  an«l  Whtvlor,  on  tin'  fir.st  ot  Msiv, 
18u4.  In  th«'<h'(nl  tln'  |»r«*nii-«'s  wiTCMli'siLrnatud  by  iuinil»oi*!?, 
as  tour  lots  iVoiitiuu:  on  South  Filth  i»r  (lilUn't  ntreut,  and 
till' (1',m1  c.ntniniMl  this  jirovision :  "It  ln'ing  expressly 
un«lri-si'«"l  an«l  Mirn-fl  that  tlu'  li«»usrs  which  mav  Ik?  eroded 
on  (TJUM-ri  siivi,  shall  b*  set  back  l«'n  tcct  I'rum  the  south- 
iM'Iv  Hu''  "t   -ai«l  sii'i'i'l. 

In  ^lav,  IS.'iT.  Ki-fUfV  v;..nv«'v«Ml  his  int«TOst  in  this  tnict 
to  \Vln'«'l«'i",  who  nlicrwanls  ci'cct -d  nn  it  five  two  story 
liouM's  of  twt'utv  I'l'.'i  front  i»n  Smith  Fifth  street,  ten  feet 
from  ihr  south  lin«'  "f  the  stnvt.     After  they  were  built  in 
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yLiiy }  1^0^ J  hi'  ouivi'vod  ihv.  liouso  jind  lot  of  tlio  coiiiplain- 

aiit.      to  ii  ^L^raiitiv,  through  wlmni  ilio  complainant  dorivcs 

title*,  and  oin*  war  atUT  thi.^  liu  convcvccl  the.  liouso  and  lot 

4.t'    t lie  doibndant  to  a  irrant^v*,  thruuu:h  whom  tho  defendant 

» :1  a i  II IS  tith*.     Tho  sti^iuiiitii^n  a■'^  _to  ..tho  plfujjig  h',m>^.«.'s _t_rn_ 

l»**--t    from  the  .^ftroot.  irs  not  (.'ontaincd Jn  any  dood  atU'rjhat 

t«:»  Iv^MTK^'  an«l  Whoolor.     The  irrantnrs  in  that  d'H^d  n\vn«.*d 

;i  la  I't^e  niimln'r  of  lot.s  in  the  viciiiitv,  some  of  which  were 

'»n  tJi*»  opposite  side  uf  the  street,  ami  retained   tliciji  after 

the  *I#»*.-d  to  Keeney  and  Wheeler. 

riio    defendant,  in   ilay,   JS7'^  commenced   er-'cilmx   ."ni  , 
■"l'liti«rin  m    the    dwelling-house   on    his    lot,    which   wouM 
'■vcH|»j\.-  the  ten  feet  hctweon  it  and  the   street,  hy  whieh   the  i 
;sv.-itt.-i-ly  view  f>r  ]>rosj)ect  from    the  front   of  the  com[)lain- 
.mt'ri    liouse  is  cut  otK     The  injunction  restrains  the  def«-n<l-  I 
.int   ti-<»m  iirocotMlinic  with,  or  comiiletimr  that  laiildinir. 

Tli«i-  two  <jUesti<ins  in  the  case  are,  whether  the  defcndanT) 
is  V»o-Li  11(1  l»y  the  stipulation  <»r  c«)Venant  in  the  deed  fi'om  tin' 
(\.,l4*rA     larnily,  and  if  he  is,  whether  the.  complainant  has  air 
vi>rli"L    to  compel  its  performance? 

riio  provision  or  cr>venant  in   the  «lei'd  is  not  like  thai  in 

."ypctt^ri'r'ft  case,  o  I\'cj).  lt>,  as  was  urL^ed  on  the  arL^nuiicnt.     It 

Aov*?:     not  relate  to  sumethinir  cdJlMteral  to   the  land.  l»ut  to 

tW  land  convey od  itselt'.      In  that  c-ase  the  covenant  was  to 

civet  a  hrick  wall  on  an  adjoining  lot.    Xor  doc-s  it  relate  to  a 

luing  not  in  c»6-i\  as  a  wall  to  he  Kuilt ;  hut  it  relat.-  to  the 

t^u   iVx't  of  tho  trai't   next  to  the  sir«.'«-tj  and   the  nei^ative 

:ftipuLition  not  to  erect  houses  on  thai   is,  in  it>  lev^al  ef]«-et. 

tokt:?ep  it  free  from  buildings;  this  is  theoidy  legal  ••lii-ct  ...f 

tlif  covenant;  itdoes  notohlige  the  grantees  or  iluMr  as.-i^n-  to 

♦Toct  Imilding.^  at  that  distance,  ur  to  erect  any  houses  ;it  ail. 

■"-"C  ^*tipu]ation  names  no  one  as  houutl,  neith.-r  the-/-*^ 
}?i'antei\s,  their  heirs  or  assigns,  hut  it  is  amie\e.l  in  the 
mnu  and  the  grant  of  it,  an«l  must  therefore  he  (y).ext,h.Mv.^ 
with  the  ot^tato  granted,  which  is  to  them,  their  heir<  aii«l 
ansigns.  Ij^  .^  yjjiit.  i,v  ^j^.  ixrantors  there  could  he  no  (iiies- 
tion  but  that  thi8  stipuLition  would  he  enforce«I  agaijist  anv 
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ce  of  the  complainant's  lot  by  Wheeler,  who  still  retained 
e  lot  of  the  defendant,  which  was  the  dominant  tenement- 
this  space  being  left  open  in  compliance  with  a  covenant 
stipulation,  binding  on  both  lots,  it  might  be  held  to  bo 
XI  apparent  and  continuous  ea.sement,  to  which  the  part  re- 
ine<.l  wa.s  thus  made  subject. 

The  motion  to  dissolve  must  be  denied. 


Walker  vs.  Hill's  Executoks  and  others. 

1.  The  oath  annexod  to  an  answer  to  a  bill  which  prays  for  answer  with- 
out oath,  though  evidence  against  thd  complainant  on  a  motion  to  dissolve 
the  injunction,  is  nut  evidence  on  tlie  hearing  of  the  cause. 

2.  An  agent  attending  a  sale  for  his  principal,  has  no  right  to  buy  the 
property  at  that  sale  for  himself,  or  any  one  else  than  his  principal,  at  a 
price  less  than  would  secure  his  principal's  claim.  He  would  be  held  a 
trustee  for  his  j»rincipal,  and  any  written  or  proi)erly  declared  trust  for  any 
other,  would  be  held  subject  to  the  first  trust  for  the  principal. 

3.  The  te.«timony  of  a  complainant,  taken  after  the  defendant's  executors 
were  ma<le  parties,  but  before  either  of  them  had  been  sworn  as  witnefwes, 
IB  incompetent ;  and  if  such  party  i.s  objected  to  as  incompetent  when  offered, 
his  testimonv  is  inadmissible. 

4.  If  a  plaintiff  in  execution,  make  an  agreement  with  the  defendant  that 
he  will  buy  the  property  at  sheriffs  sale  and  hold  it  for  his  benefit,  and 
takes  advantage  of  such  agreement  to  buy  in  the  property  at  prices  lower 
than  he  otherwise  could  have  done,  he  will  be  taken  ;o  hold  in  trust  for  the 
defendant,  who  will  be  allowed  to  redeem.  But  a  court  of  equity  will  not 
enforce  such  an  agreement,  being  merely  in  parol,  unless  the  fraud  or  mala 
^des  he  clearly  and  fully  shown. 

5.  Th(!  mere  non-performance  of  a  beneficial  i)arol  agreement,  is  not  a 
fraud  wluch  will  induce  a  court  of  equity  to  compel  performance. 

6.  It  is  the  settled  doctrine,  that  if  the  answer  admits  a  contract  without 
Ftating  that  it  was  not  in  writing  and  setting  uj)  the  statute  of  frauds,  the 
I'tatute  cannot  be  used  a.s  a  defence.  The  admission  will  be  held  to  be  of  a 
written  contract,  and  no  proof  need  be  offered  of  it.  But  if  the  pleading 
or  answer  denies  the  existence  of  any  agreement,  the  plaintiff  must  prove  a 
written  agreement. 

7.  Und<-r  the  prayer  for  general  relief,  only  such  relief  can  be  given  as  is 
warranted  by  facts  positively  and  (rlearly  set  forth  in  the  bill. 
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owner  of  this  tract,  or  any  part  of  it,  who  derived  his  title 
throui^h  this  deed. 

The  question  whether  the  comphainant  is  entitled  to 
enforce  this  stipulation,  is  not  so  clear.  If  any  purchaser  of 
the  uther  lots  retained  by  the  Coles^  family  at  the  giving  ol 
this  deed,, and  injured  hy  this  erection,  w^asthe  complainant, 
the  authorities  are  numei'ous  and  decided,  that  he  would  bo 
entitled  to  the  benefit  of  this  stipulation.  Talk  v.  Moxhay, 
11  Bi:ai\  571;  S,  C,  2  FhxL  774;  Barron  v.  Richard^  3 
Edw.  Ch.  96 ;  HUh  v.  Miller,  3  Paige  254. 

But  in  this  Ciise  both  parties  derive  title  from  the  fiovoiian- 
tors,  and  not  from  the  coven.antee,  and  the  question  is,  whether 
thev  are  bound  to  each  other  bv  the  covenants  wdiich 
Wheeler  entered  into  with  the  ColeS  family,  for  "the  benefit 
of  the  property  whicli  tliey  retained.  An  action  at  law 
could  not  be  maintiiined  l)y  the  complainant  against  the 
defendant  on  such  covenant.  But  in  equity  their  j.X).sition  is 
different.  Both  parties  are  bound  to  the  grautoi^s  in  the 
Co^^s  rleed  to  keep  this  front  free  from  buildings;  each  is 
sul.Meot  to  the  easement  over  his  lot,  in  favor  of  thase  subse- 
^quenlly  deriving  title  from  Coles,  an<l  each  is  equitably  anti 
justly  entitled  to  the  advantage  which  the  observance  of 
this  stij)ulation  l)y  his  neighbor  may  be  to  him.  If  all  were 
reli«.'ved  from  th(^  encumbrance,  none  perhaps  could  com- 
plain. But  to  be  restrained  from  extending  his  own  building 
to  th«.'  street,  and  to  have  his  neighbor  on  each  side  project 
in  front  of  him,  would  be  a  much  great(n*  grievance  to  any 
of  these  lot  owners,  than  was  contained  in  the  stipulatioii  in 
the  deed  through  which  he  'derived  title ;  and-  he  has  nc 
power  to  compel  the  grantors  to  enforce  the  covenant.  It 
seems  equitable  that  this  court  should,  at  his  instance,  com- 
pel the  observance  of  this  covenant.  This  view  is  supports! 
bv  the  dictum  of  Lord  Romillv,  in  a  case  heard  before  him 
at  the  Rolls,  in  1866,  Western  v.  Macdermoty  1  Eq,  Caae^ 
{L.  R)  507 ;  and  by  a  decision  of  the  Supreme  Court  ol 
Ptho<le  Island.     Greene  v.  Creiffhton,  7  R,  L  R.  1. 

This  easement  was  in  existence  at  the  time  of  the  convey- 
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ance  of  the  complainant's  lot  by  Wheeler,  who  still  retained 
the  lot  of  the  defendant,  which  was  the  dominant  tenement- 
and  tills  space  being  left  open  in  compliance  with  a  covenant 
or  sti|>iilation,  binding  on  both  loU^,  it  might  be  held  to  be 
an  apparent  and  continuous  ea^sement,  to  which  the  part  re- 
tain-mI   was  thus  made  subject. 

The  motion  to  dissolve  must  be  denied. 


Walker  vs.  Hill's  Executors  and  others. 

^-  Tho  oath  annexed  to  an  answer  to  a  bill  which  prays  for  answer  with- 
<>ut  oatli,  though  evidence  against  tlie  complainant  on  a  motion  to  dissolve 
the  injunction,  is  not  evidence  on  the  hearing  of  the  cause. 

--  -All  agent  attending  a  sale  for  his  j^rincipal,  has  no  right  to  buy  the 
j»roi>erty  at  that  sale  for  himself,  or  any  one  else  than  his  principal,  at  a 
price  less  than  would  secure  his  principal's  claim.  lie  would  be  held  a 
trustofj  tor  his  principal,  and  any  written  or  properly  declared  trust  for  any 
other,  would  be  held  subject  to  the  first  trust  for  the  principal. 

•^-  The  t«f»tiraony  of  a  complainant,  taken  after  the  defendant's  executors 
were  made  parties,  but  before  either  of  them  had  been  sworn  as  witnesses, 
i?  lUcoixipetent ;  and  if  such  party  Is  o]»jected  to  as  incompetent  when  offered, 
hi?  tes>tiinony  is  inadmissible. 

4.   If  a  plaintiff  in  execution,  make  an  agreement  with  tlie  defenilant  that 

he  "Will  buy  the  property  at  sheriff's  sale  and  hold  it  for  his  benefit,  and 

takes  advantage  of  such  agreement  to  buy  in  tlie  jiroperty  at  prices  lower 

ihAn  he  otherwise  could  have  done,  lie  will  be  taken  to  hold  in  trust  for  the 

dtfendant,  who  will  be  allowed  to  riHleem.     But  a  court  f»f  equity  will  not 

cufoTce  Hnch  an  agreement,  being  merely  in  parol,  unless  the  fraud  or  mala 

frfc*  b*  clearly  and  fully  shown. 

5.  Tlie  mere  non-performance  of  a  beneficial  j»arol  agreement,  is  not  a 
irtod  which  will  induce  a  court  of  eipiity  to  compel  performance. 

6-  It  is  the  settled  doctrine,  that  if  the  answer  admits  a  contract  without 
plating  that  it  was  not  in  writing  and  setting  uj)  the  statute  of  frauds,  the 
atttute  cannot  be  used  as  a  defence.  The  admission  will  be  held  to  be  of  a 
written  contract,  and  no  proof  need  be  offere<l  of  it.  But  if  the  ]»leading 
or  ansver  denies  the  existence  of  any  agreement,  the  plaintiff  must  prove  a 
written  agreement. 

7.  Under  the  prayer  for  general  relief,  only  such  relief  can  be  given  as  is 
warranted  by  facta  positively  and  clearly  set  forth  in  the  bill. 


\  .  - 
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This  cause  was  argued  upon  final  hearing,  on  the  plead : 
and  proofs. 

J/r.  Vanatta  and  Mr,  Williainsoyiy  for  complainants. 
2fr.  C,  ParkeVy  for  Hill's  Executors. 
Mr,  T,  LittlCj  for  McAlpine. 

The  Chancellor. 

The  complainant  alleges  that  certain  real  and  j>ers< 
property,  in  the  county  of  Morris,  was  held  by  the  de 
dant,  Hill,  in  trust  for  him.  That  the  defendant,  Van  Bu: 
by  a  jjower  of  attorney  procured  from  Hill,  when  Hill 
of  unsound  mind  and  incapa<jitated  for  the  transactioi 
business,    sold    the   real   an<l   ])ersonal   osteite,   except 
library,  to  the  defendant,  McAlpine,  who  had  notice  of 
trust,  for  a  grossly  ina(h>quate  price.    The  complainant  f 
that  Hill  be  declared  to  have  h(»ld  the  property  in  trust 
him,  with  a  lien  thereon  for  the  amount  due  on  two  jn 
ments  recovered  by  him  against  Walker,  and  that  McAlj 
may  be  declared  to  hold  the  part  conveved  to  him  sub 
to  the  same  trust,  and  that  the  complainant  be  allowed 
redeem ;  and  that  the  property,  if  necessary,  be  sold, 
after  i)ayment  of  the  liens  thereon,  the  residue  of  the  ] 
cecals  of  sale  may  be  {)aid  to  the  complainant ;  and  that 
sale  to  ^IcAljune  may  be  declared  illegal  and  fraudul 
and  set  aside.      It  contains,  also,  the  general  prayer 
relief. 

The  trust  is  stated  in  the  bill  to  have  arisen  from  these  fa 
The  comi>lainant,  in  A})ril,  1^57,  confessed  a  judgment  to 
for  $2026,  and  in  November  following,  another  for  $1621. 
real  property  was  subject  to  three  mortgages  prior  to  the 
judgment,  amounting  to  $21,301.),  besides  interest,  am 
another  mortgage  to  A.  W.  Cutler,  for  $3000,  given  in  0 
ber,  1857.   In  1862  Walker  became  embarrassed ;  he  had 
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ome  security  for  New  York  merchants,  who  had  failed  in 
857,  and  left  him  liable  for  large  sums,  without  consideration 
o  him.     That  Hill  was  wealthy,  and  willing  to  allow  time, 
nd  no  sale  had  been  made  until  May  2d,  1862,  when  all  the 
Dersonal  property  was  sold  under  Hill's  judgments  and  exe- 
utions  thereon,  by  the  sheriff,  and  the  whole,  with   the 
xception  of  a  few  articles  amounting  to  $123,  was  pur- 
chased by  Hill.     The   personal  property  sold  wa.s  worth 
§17,000,  but  the  sale  amounted   to   only  $3089.23.     The 
Tinderstanding  between  Hill  and  the  complainant,  wh^n  he 
purchased  the  personal  property,  was  that  he  would  hold 
the  same  as  security  for  the  complainant's  indebtedness  to 
liim.     That  when  complainant  should  pay  that  indebtedness, 
then  the  same  should  go  to  the  use  and  benefit  of  the  com- 
plainant and  his  other  creditors,  and  that  such  was  the 
intention  of  Hill.      It  was  generally  understood  that  Hill 
was  bidding  on  the  personal  property  for  the  use  of  the 
complainant,  and  because  he  was  doing  so  the  complainant 
I>ermitted  it  to  be  sold  at  such  low  prices. 

On  the  26th  of  August,  1862.  by  virtue  of  these  execu- 
tions of  Hill,  and  other  executions,  the  sheriti'  sold  the  farm 
of  282  acres  to  Hill  for  $20 ;  and  within  a  few  months  aft^r 
this,  four  other  tracts,  containing  about  42  acres,  were  sold 
by  the  sheriff,  under*  these  executions,  to  Hill  for  the  sum  of 
$34. 

One  Atwater,  who  held  a  mortgage  on  the  property,  in  a 
foreclosure  suit  obtained  a  decree  to  sell  the  real  estate  for 
the  amounts  due  on  his  mortgage  and  two  mortgages  held 
by  defendants  in  the  suit.  The  amount  due  on  these  three 
mortgages,  for  debt  and  costs,  was  $32,671.71,  with  interest 
from  March  9th,  1864.  On  the  12th  of  September,  1864, 
when  this  sum  with  the  interest  and  sheriff's  fees  amounted 
to  nearly  $34,000,  the  sheriff  sold  the  real  estate  to  Hill  for 
$19,999,  and  conveyed  it  by  deed  executed  shortly  after  the 
sale,  but  not  delivered  until  two  years  afterwards. 

All  these  purchases  the  bill  alleges  were  made  under  the 
same  understanding  as  that  on  the  sale  of  the  personal  i>ro- 
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perty,  that  is  to  say,  that  Hill  would  hold  the  property 
merely  as  security  for  complainant's  indebtedness  to  him. 

The  answer  of  the  defendant,  Hill,  entirely  denies  all  the 
allegations  of  the  bill  as  to  his  purchase  of  this  property,  or 
any  part  of  it,  in  trust  for  Walker,  or  that  there  was  any 
agreement  or  understanding  for  that  purpose.  On  the  con- 
trary, he  avers  that  the  purchase  at  the  foreclosure  sale  was 
made  by  him  a«  agent  of,  and  for  the  benefit  of  his  brother- 
in-law,  George  Walker,  to  whom,  as  holder  of  the  third 
mortgage,  one-half  of  the  money  directed  to  be  made  by  the 
decree,  was  directed  to  be  paid,  and  who,  before  the  sale^ 
had  through  Hill  as  his  agent  purchased  the  Atwater  mort- 
gage, and  was  thus  entitled  to  about  three-fourths  of  the 
decree ;  that  he  intended  to  have  made  the  purchase  in  the 
name  of  G.  Walker,  and  applied  to  the  sherifi*  to  allow  him 
to  add  the  words  "  agent  for  George  Walker  "  to  his  name^ 
so  that  the  deed  might  be  made  to  George  Walker ;  that- 
the  property,  when  sold  to  McAlpine,  was  sold  at  the  re- 
quest, and  for  the  benefit  of  George  Walker,  for  whom  he 
had  purchased  it,  and  all  the  proceeds  paid  to  him  except 
$2500  the  value  of  the  personal  property,  and  the  amount 
due  to  Maria  Walker  on  the  second  mortgage. 

This  answer  is  sworn  to,  although  the  bill  prays  for 
answer  w^ithout  oath.  The  oath  is  legal, 'as  it  was  proper  and 
necessary  to  render  the  answer  of  use  on  a  motion  to  dis- 
solve the  injunction,  but  it  is  of  no  value,  and  cannot  bo 
used  as  evidence  on  the  hearing  of  the  case. 

In  considering  the  question  whether  the  allegations  on 
which  the  trust  is  founded  are  sufficiently  proved,  I  shall 
first  assume  that  the  complainant  is  a  competent  witness, 
and  consider  the  value  of  his  testimony.  Hill  died  after 
filing  his  answer.  After  his  executors  were  made  parties,  and 
before  either  of  them  had  been  sworn  as  witnesses,  the  com- 
plainant was  sworn,  being  at  the  time  objected  to  as  incom- 
petent by  the  defendants. 

The  complainant  is  the  only  witness  who  testifies  to  any 
agreement  or  understanding  between  him  and  Hill,  prior  to 
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"tlie  sales,  that  Hill  would  buy  in  the  property  for  his  benefit, 
s^^nd  this  part  of  the  case  rests  entirely  on  his  testimony. 
The  complainant  labors  under  peculiar  disadvantages ;  he  is 
.^r^dmitted  by  a  statute  derogatory  of  the  common  law,  and 
CDf  well  established  rules  of  evidence,  and  which  expressly 
declares  that  his  interest  may  be  shown  to  afiect  his  credit. 
IBy  asking  for  answers  without  oath,  he  excludes  the  oath  of 
"the  defendant  Hill,  admitted  to  fee  a  man  of  character  and 
X'espectability,  who  had  been  a  generous  friend,  the  only 
j>erson  who  seems  to  have  had  any  knowledge  of  the  trans- 
swjtion,  besides  himself.     Hill  now  being  dead,  the  testimony 
of  the  complainant  is  against  the  policy  of  the  statutes  legal- 
izing such  evidence,  which  only  intended  to  admit  the  evi- 
<ience  of  one  party,  where  the  other  could  be  produced  to 
contradict  or  confirm  him,  it  being  intended  to  avoid  the 
opportunity  and  temptation  to  perjury,  weighing  on  a  party 
^ho  is  testifying  to  a  private  bargain  between  himself  and 
lis  dead  adversary.     The  fact  that  this  adversary  in  his 
sworn  answer  has  denied  the  whole  charge,  cannot  be  used 
to  discredit  him  any  more  than  to  contradict  his  testimony, 
but  it  calls  upon  the  court  to  give  grave  attention  to  his 
evidence. 

I  have  no  doubt  from  the  whole  case  that  Mr.  Hill 
intended  to  bid  in  the  property  at  all  the  sales,  and  to  dis- 
pose of  it  to  pay  the  creditors  of  Walker,  including  himself, 
his  brother-in-law,  George  "Walker,  and  the  encumbrances 
which  were  prior  to  his  own  judgments,  and  George  Walker's 
mortgage,  and  that  he  did  not  intend  or  expect  to  make  any 
profit  for  himself  by  purchasing  it ;  and  I  h<ave  little  doubt 
but  that  before  these  sales  he  said  that  he  intended  to  bid  in 
the  property.  But  this  is  not  the  question  here;  it  is  whether 
he  made  any  agreement  with  the  complainant  that  he  would 
bid  it  in,  and  hold  it  in  trust  for  him  and  his  creditors, 
after  the  amount  of  his  bid,  or  of  his  own  claim  against 
the  complainant,  was  repaid.  Any  declaration  after  the  sale, 
by  Hill,  that  he  bought  in  trust  for  Walker  or  his  creditors, 
or  that  he  held  it  in  trust  for  him  and  his  credidtors,  would 
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clearly  be  insufficient  under  the  statute  of  frauds,  or  by  an; 
construction  ever  yet  given  to  it,  to  create  or  to  prove 
trust ;  it  must  arise  from  an  agreement  entered  into  befor 
the  sale,  and  acted  upon  at  the  sale. 

Walker  testifies  that  in  the  spring  of  18G2,  he  and  Mi 
Hill  had  a  talk  over  the  matter,  and  they  agreed  that  the 
would  have  the  property  sold  under  the  executions,  '*  an 
that  he  would  bid  on  it,  or  cause  it  to  be  bid  in  at  the  lowes 
possible  sum,  at  whatever  sum,  more  or  less,  he  agreed  t 
bid  it  in,  without  reference  to  his  executions,  and  to  hold  i 
in  trust  for  me  till  I  got  ready  to  pay  him  the  sum  bid  b 
him,  whether  it  was  more  or  less."  And  again  :  "  In  thi 
previous  agreement  that  I  had  with  Hill,  in  the  spring  c 
1862,  he  agreed  to  bid  off  the  personal  estate  and  the  rea 
estate,  and  hold  it  for  me  subject  to  the  encumbrance? 
using  his  judgments  and  all  others  for  that  purpose." 

Walker  urged  the  sale  under  the  Atwater  foreclosun 
which  took  place  August  25th,  1864,  when  he  was  out  c 
the  state :  and  he  wanted  Hill  to  buy  it  for  the  amount  du 
on  the  first  two  mortgages,  leaving  George  Walker's  mortgag 
out.  He  testifies,  "  previous  to  this,  before  I  went  away 
Mr.  Hill  said,  if  the  property  had  to  be  sold,  ho  would  bi« 
it  in,  and  hold  it  the  same  as  at  the  other  sale."  Again 
When  asked,  what  he  was  to  pay  Hill  on  surrendering  th 
trust,  he  says:  '^The  two  judgments  of  April,  1857,  and  c 
November,  1857,  amounting  to  $3650,  and  the  interest." 

This  is  all  the  evidence  of  Walker  on  the  subject ;  it  i 
very  meagre  and  unsatisfactory  for  so  imj)ortant  a  matte 
as  this.  He  gives  neither  time,  place,  or  circumstance,  t 
these  agreements.  He  does  not  give,  or  attempt  to  giv( 
the  language  in  which  they  were  made. 

This  testimony  does  not  agree  with  the  allegations  in  th 
bill,  nor  does  the  storv  first  told  bv  him  in  his  te^timon^ 
that  Hill  should  buy  it  in  and  hold  it  until  Walker  paid  tl 
amount  of  his  bid,  agree  with  the  last  story,  that  he  shoul 
pay  the  amount  of  his  two  judgments.  These  variatioi 
are  not  merely  verbal,  they  are  substantial.     These  stat^ 
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imentft  are  utterly  inconsistent  with  his   testimony  in  the 

-Atwater  case,  in  September,  1862,  after  the  sale  in  August, 

IL862,  in  which  he  states  that  he  had  no  interest  in  the 

<:3uestion,  whether  the  Atwater  mortgage  was  void  for  usury. 

^e  testified  to  a  falsehood  then  or  now. 

The  letter  of  Hill  to  Walker,  in  which  he  asks  whether 

lie  shall  sell  the  low  meadows  for  $400,  and  the  Shelley 

meadows  for  $150,  do  not  support  Walker's  claim.     It  does 

not  appear  that  either  of  these  meadows  were  part  of  the 

"tracts  bought  by  Hill.     It  would  seem  from  the  papers  in 

evidence,  rather  that  they  were   part  of   the  sixty  acres 

owned  by  Walker  outside  of  the  farm,  and  the  four  tracts 

<?onveyed  to  Hill  and  included   in   the   Cutler    mortgage, 

which  was  afterwards  assigned  to  Hill. 

Cutler  was,  throughout,  the  agent  and  attorney  of  Wal- 
ker, who  was  his  brother-in-law.  Hill's  wife,  who  had  been 
de^od  for  years,  was  the  sister  of  Walker  and  of  Cutler's 
wife,  and  Cutler  was  the  attorney  or  agent  of  Hill.  Cutler 
was  the  pai'son  who  bid  oflf  all  the  personal  property  for 
Hill,  and  who  bid  off'  the  farm  at  both  the  sheriff's  sales,  and 
who  as  agent  for  Walker  urged  on  the  first  sale,  and  who 
was  written  to  by  Walker  to  insist  upon  the  foreclosure 
sale.  Yet  Cutler  seems  to  have  no  knowledge  of  any  such 
agreement  as  insisted  on  by  Walker.  It  seems  hardly  pos- 
sible that  there  should  have  been  such  an  agreement,  with- 
out his  having  knowledge  of  it  from  one  or  both,  or  that  he 
should  not  have  been  present  when  the  agreement  was 
made.  His  letter  to  Hill  in  1866,  -when  in  Bermuda,  deny- 
ing that  he  ever  heard  Hill  say  that  he  had  bought  in  trust 
for  Walker,  is  inconsistent  with  his  having  heard  any  such 
agreement;  else  it  would  be  rank  hvpocrisy  in  both  him  and 
Hill. 

The  only  part  of  Cutler  s  testimony  that  refers  to  any 
understanding  or  agreement  between  Walker  and  Hill 
regarding  this  purchase,  is  where  he  is  speaking  of  the 
foreclosure  sale.  He  is  asked  whether  he  understood,  or  sup- 
poaedy  that  Hill  purchased  for  his  own  use ;  he  answers 
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"that  the  understanding  w<as,  that  Hill  was  to  take  the  title 
for  the  benefit  of  the  mortgagees."  To  the  question  whether 
that  understanding  was  arrived  at  in  Walker's  presence,  or 
talked  of  in  his  presence  prior  to  the  sale,  his  answer  is  a 
simple  "yes;"  which  would  be  true  if  Hill  had  spoken  of 
it  to  the  mortgagees,  or  a  stranger  in  Walker  s  presence. 
When  asked  whether  Walker  assented  or  dissented,  he 
avoided  answering.  These  answers  of  Cutler  show,  both 
that  he  knew  of  no  agreement  between  Walker  and  Hill, 
and  that  he  did  know  what  Hill's  object  was  in  making  the 
purchase,  and  that  it  was  known  to  Walker ;  it  was  simply 
to  protect  the  mortgagees.  Cutler  was  the  attorney,  agent 
and  friend  of  Walker;  he  was  opposed  to  the  sale  made 
through  Van  Buren  to  McAlpino ;  it  was  made  by  sum- 
marily displacing  Cutler  from  the  agency  given  to  him. 
Cutler  was  in  the  neighborhood,  knew  the  property,  and 
was  so  related  to  Hill  and  George  Walker  that  he  was  enti- 
tled to  their  confidence.  The  sale  was  entrusted  to  Van 
Buren,  who  knew  nothing  of  the  property,  or  its  value,  and 
who  hastily  made  an  improvident  sale  for  a  price  several 
thousands  of  dollars  less  than  Cutler  could  have  obtained. 
Cutler,  naturally,  I  would  almost  say  properly,  was  opposeii 
to  this  sale,  and  the  case  shows  that  he  did  everything 
which  he  could  do  with  propriety,  to  put  a  stop  to  it.  Had 
he  known  of  any  understanding,  or  agreement  of  Hill  with 
Walker,  such  as  is  claimed  by  the  latter,  he  would  have 
been  willing,  when  thus  plainly  avsked,  to  have  disclosed  it, 
fully  and  truthfully.  More  than  this,  if  he  had  known  of 
any  such  agreement  or  trust  in  any  way,  so  that  he  V>elieved 
it,  he  could  not,  with  common  honesty,  have  been  silent  on 
the  day  when  the  contract  was  made  and  signed,  almost  in 
his  presence,  and  much  to  his  dissatisfaction.  He  would  not 
have  said,  as  several  witnesses  testify,  that  the  title  was  as 
good  as  any  in  the  county ;  he  would  naturally  have  told 
the  truth,  and  said  "  the  title  is  held  by  Hill  in  trust  for  F. 
W.  Walker,  without  whoso  consent  Hill  cannot  sell,  and  I 
know  Walker  will  not  consent  at  that  price;"  both  had  com- 
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missioned  him  to  sell,  but  at  a  much  higher  price.     Such  an 
explanation  would  have  effected  what  Cutler  had  at  heart; 
it  would  have  stopped  this  sale.     But  Cutler  was  truthful, 
and  would  not  invent  such  a  fiction. 

From  Cutler's  evidence  and  his  conduct,  I  am  convinced 
t.hat  he  knew  of  no  such  agreement  or  understanding  with 
Kill,  as  that  claimed  by  the  complainant ;  and  from  his  rela- 
tion to  these  parties  and  to  the  whole  transaction  between 
"them,  I  am  convinced  that  such  an  agreement  could  not 
liave  existed  without  his  knowing  it. 

In  my  view,  the  evidence  of  Walker  is  not  supported  by 

"Vanderbelt  and  Mrs.  Gleason.      The  admissions  by  Hill, 

^hat  he  held  that  property  in  trust  for  Walker,  or  that  he 

\)id  it  in  to  keep  it  for  him  until  he  should  be  out  of  trouble, 

'to  prevent  it  being  sacrificed,  might,  if  believed,  be  well  held 

"to  refer  to  what  his  own  object  or  intention  was  in  buying  it 

in ;  it  shows  no  agreement  with  Walker,  binding  him  to  buy 

it,  or  to  hold  it  for. him.     But  the  testimony  of  both  these 

witnesses  strikes  me  unfavorably.    Vanderbelt's  story  of  the 

confidential  disclosure,   as  well   as   his  accidental  meeting 

with  Walker,  three  weeks  before  his  testimony  was  needed, 

is  highly  improbable,  without  regard  to  his  mistake  as  to 

dates.     The  allegations  as  to  Mrs.  Gleason's  character  and 

her  relations  with  Hill  are  not  proved,  and  can  have  no 

weight  against  her  credibility ;  but  the  whole  manner  of  her 

testimony,  as  well  as  her  statements  with  regard  to  Hill's 

incapacity,  destroy  her  credibility.     They  strike  me  as  two 

procurable  witnesses,  of  the  kind  which  the  statute  of  frauds 

was  intended  to  suppress. 

There  was  no  call  at  either  sale  for  such  a  bargain  as  that 
contended  for;  nor  is  there  proof  of  any  sacrifice  at  either 
sale  so  far  as  regards  Walker.  The  mortgages  on  the  farm, 
at  the  sale  in  1862,  amounted  to  about  $28,000;  and 
although  the  proof  shows  that  in  1866  or  1869  the  farm 
was  worth  $40,000,  it  was  the  opinion  of  witnesses  who  did 
not  know  of  the  sale  of  any  like  farm  in  that  vicinity,  at 
that  price,  and  none  of  whom  testify  as  to  its  value  in  1862. 
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At  that  time  all  values  were  depressed  by  the  war,  go  wm- 

• 

menced  one  year  before,  and  when  the  large  increa&e  ^^ 
prices  of  real  estat<3  in  all  localities  had  not  yet  ta-k^^^ 
place.  At  that  time  $28,000  was,  no  doubt,  a  much  lar^^r 
price  for  his  larm,  than  $40,000  in  the  high  prices  of  18€36 
and  1869.  There  is  no  proof,  and  I  do  not  believe,  that  tl:i-i^ 
farm  was  then  worth  $30,  subject  to  the  encumbrances. 

There  may  have  been  some  sacrifices  as  to  the  per80i"B.ai 
property.     But  the  live  stock  was  much  depreciated,  in   1:>^*-^ 
condition,  nearlv  starved  to  death.     The  furniture  was 
and  old-fashioned,  and  such  as  does  not  bring  high  prices 
sale  bv  auction  or  otherwise.     The  sale  was  well  attend 
few  others  besides  Hill  bought,  Ijeauise  he  bid  at  higc^ 
prices  than  others  were  disposed  to  give,  and  they  kne\V" 
supposed  that  the  amount  of  his  del.>t  made  it  his  interest 
buy  at  any  price;  there  is  no  proof  of  any  impression  tl 
he  was  l.)uying  for  Walker.    The  books  may  have  sold  bel 
their  value;    but   books   in   a   library  of  this  kind,  n^ 
bring,  and  are  seldom  worth  their  estimated  value. 

At   the   time   of  the   foreclosure    sale,   George   Wal 
owned  the  decree  and  the  first  mortgage,  and  also  the  tlm. 
mortgage,  on  which  there  was  then  due  over  $25,000. 
was   his  attorney   and   agent   in   these  very  matters, 
attended  the  sale  as  such.    There  was  due  to  Maria  Walk: 
on  the  second  mortgage,  about  $8000 ;  in  all  about  $34; 
This  was,  as  I  judge,  about  the  value  of  the  property.at  tl 
time,  if  it  was  worth  $40,000  three  years  later.     There 
no  proof  of  its  value  in  1864.     Hill,  if  acting  as  the  ag^f 
of  George,  had  no  right  to  buy  the  property  at  that  sale  ^^' 
himself,  or  any  one  else  than  George,  at  a  price  less  th. 
such  as  would  secure  the  claim  of  George.     Like  a  8olicit>^^^ 
attending  for  his  client,  he  would  be  held  a  trustee  for  Ir^ 
principal,  and  any  written  or  properly  declared  trust  for  a 
other  would  be  held  subject  to  this  first  trust  for  his  pri 
cipal.     I  am  satisfied  from  the  proof  that  Hill  intended 
purchase,  and  actually  did  purchase  for  George  Walker 
the  foreclosure  sale,  and  not  for  the  complainant. 
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Again  :  if  I  am  mistaken  in  my  view  of  the  evidence  of 
Walker,  I  am  of  opinion  that  he  was  not  a  competent  wit- 
ness ;  and  as  there  is  no  testimony  but  his  as  to  any  agree- 
ment before  the  sales  upon  which  his  purchases  were  made, 
liis  case  must  fail  without  his  testimony. 

At  common  law  he  was   clearly  incompetent;   and  the 

s^tatute  of  1859,  which  permits  a  party  to  be  sworn,  ex- 

jiressly  provides  that  a  party  shall  not  be  sworn  when  the 

opposite  party  is  sued  in  a  representative  capacity ;  a  very 

"wise  and  proper  provision,  as  this  very  case  exemplifies. 

^Vhen  Walker  was  sworn  Hill  was  dead,  and  his  executors 

^were  defendants.     Incompetency  at  the  time  when  he  was 

sworn,  is  the  test  of  the  admissibilty  of  his  testimony,  as 

was  held  in  this  court,  and  the  Court  of  Appeals,  in  the 

case  of  Marlatt  v.  Wanviek  and  Smith,  3  C.  E.  Green  108 ; 

4  Ibid.  439.  And  he  cannot  be  admitted  under  the  provisions 

of  the  act  of  1855,  to  disprove  the  responsive  allegations  in 

the  answer,  because  here  these  allegations  are  no  evidence^ 

and  therefore  need  not  be  disproved ;  or  his  testimony  at 

mast  could  be  admitted  to  do  away  with  the  efiect  of  such 

responsive  allegations  as  proof,  leaving  the  burden  of  proving 

his  case  upon  the  complainant. 

It  has  been  held,  and  must  be  t^ken  as  the  established 
doctrine  of  this  court,  that  if  a  plaintiff  in  execution  make 
an  agreement  with  the  defendant,  that  he  will  buy  the 
property  at  sheriff's  sale  and  hold  it  for  his  benefit,  and 
takes  advantage  of  such  agreement  to  buy  in  the  property 
at  prices  lower  than  he  otherwise  could  have  done,  he  will 
be  taken  to  hold  in  trust  for  the  defendant,  who  will  be 
allowed  to  redeem.  Combs  v.  Little,  3  Green's  Ch,  310; 
Marlatt  v.  War^vick,  3  C.  U,  Green  108 ;  S,  C,  on  Appeal,  4 
C  E,  Green  443 ;  Merritt  v.  Broion,  Ibid,  286 ;  S,  C,  on 
Appeal,  June  Term,  1869. 

In  this  last  case  the  opinion  of  the  Court  of  Appeals  de- 
livered by  the  Chief  Justice,  shows  the  danger  of  extending 
any  farther  the  doctrine  of  raising  trusts  by  parol  agree- 
ments, in  derogation  of  the  wise  and  wholesome  provisions 
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of  the  statute  of  frauds.  It  declares,  in  effect,  that  no  rr»< 
parol  agreement  to  purchase  for  the  benefit  of  the  defends 
in  execution  will  be  carried  into  effect  by  a  court  of  eqixi 
unless  it  is  accompanied  by  circumstances  of  fraud,  or  1 
been  made  use  of  by  the  purchaser  to  obta,in  the  propo:i 
for  an  inadequate  consideration,  or  to  oppress  the  defend^*--^ 
and  in  such  crises  to  overcome  the  protection  of  the  static 
the  fraud  or  mala  fides  should  be  proved  by  the  clea.x* 
and  most  complete  evidence.  This  is  a  most  salutary 
proper  limitation  of  the  doctrine,  not  inconsistent  with 
former  decisions,  and  necessaiy  to  save  the  provisions  of 
statute  of  frauds  as  to  parol  trusts,  and  to  make  bidde 
sheritf 's  sales  secure.  Without  this  limitation  anv  defenal^ 
who,  after  the  death  of  a  i>urchaser,  would  testify  that^ 
promised  before  the  sale  to  buy  for  him,  or  who  could  g 
one  witness  to  testify  with  him  to  the  ftxct,  in  the  life  o^ 
purchaser,  could  convert  the  i)urchasor  into  a  trustee,  a*^ 
take  from  him  the  property  when  it  had  increased  in  vali^ 

In  this  C4\se,  if  we  admit  Walker  as  a  competent  witne^ 
and  believe  all  that  he  has  testified  to,  there  is  no  proof  C^ 
fraud  in  Hill,  or  that  he  has  made  use  of  the  agreement  t^ 
procure  the  property  at  inadequate  prices,  or  to  the  oppres 
sion  of  Walker,  or  that  he  has  done  anything  that  at  ali 
savors  of  fraud  or  opi)ression.  The  mere  non-performance  of 
a  bencfficial  parol  agreement  is  not  a  fraud  which  will  induce 
a  court  of  equity  to  comi)el  performance,  or  else  every  mere 
parol  contract  for  the  sale  of  a  farm  or  a  chattel  worth 
thirty  dollars,  would  be  enforced  in  equity  on  the  ground  of 
fraud.  Walker's  case,  as  shown  l)y  his  evidence,  is  the  case 
of  a  naked  parol  contract,  now  become  beneficial  for  him  to 
have  performed ;  this  the  Court  of  Appeals  has  declared  he 
is  not  entitled  to  have  enforced  by  a  court  of  equity. 

Hill  has  not  pleaded,  or  set  up  the  statute  of  frauds  in 
his  answer  as  a  defence.  But  this  is  not  necessary  wdien  the 
answer  denies  the  existence  of  any  contract  or  agreement, 
as  the  answer  of  Hill  does  most  fully.  The  settled  doctrim 
of  the  courts  is,  that  if  the  answer  admits  a  contract,  with- 


OCTOBEE  TERM,  1870.  203 


Walker  v.  Hill's  Executors. 


out  Stating  that  it  was  not  in  writing  and  setting  up  the 

statute  of  frauds,  the  statute  cannot  be  used  as  a  defence. 

The   admission  will  be  held  to    be    of    a  legal  contract, 

that  is,  a  written  one,  and  no  proof  need  bo  oflfered  of  it. 

But  if  the  pleading  or  answer  denies  the  existence  of  any 

agreement,  the  plaintiff  will  be  obliged  to  prove  one ;  and  he 

must  prove  a  legal  agreement,  which,  in  cases  within  the 

statute  of  frauds,  is  a  written  one.     Browne  on   Stat   of 

frauds,  §  511 ;  Buttemere  v.  HayeSj  5  M.  4"  W,  456 ;  John- 

^o?i  V.  Dodgaon^  2  Ibid,  653 ;  Leaf  v.  Tuton^  [10  Ibid, 

393;  Eastwood  v.  Kenyon,  11  Ad,  ^  Ell,  438;  Cozine  v. 

Graham^  2  Paige,  181 ;  OntaHo  Bank  v.  Boot,  3  Ibid, 

-478  ;    Vaiipell  v.  Woodxoard,  2  Sandf  Ch,  143. 

And,  on  the  other  hand,  if  the  agreement  to  buy  and  hold 

i  n  trust  for  Walker  had  been  clearly  proved,  I  am  satisfied, 

±>om  the  allegations  in  the  bill  and  the  evidence  of  Walker 

s^nd  of  Cutler,  his  attorney,  that  the  object  of  Walker  in 

liaving  his  property  sold,  and  procuring  Hill  to  purchase  it, 

"%vas  to  hinder  and  delay  his  creditors,  and  have  it  secured 

for  himself  against  their  claims.     Walker  states  his  ombar- 

:»rassments  by  debts  contracted  as  surety,  in  his  bill,  pre- 

X>aratory  to  stating  the  confession  of  judgments  to  Hill,  and 

liis  arrangements  with  him  about  the  purchases ;  and  in  his 

-^:3vidence,  he  says  that  the  object  of  the  sale  of  1802  was  to 

J>laee  his  property  in  safe  hands,  so  that  he  might  go  away 

-^^md  do  his  government  business  like  a  true  patriot,  and  that 

liis  property  might  not  be  sacrificed  by  any  thing  that  might 

-occur  in  his  absence. 

Mr.  Cutler  says,  as  to  the  sale  of  1862,  "  my  impression 
is,  that  there  were  these  subsequent  judgments,  and  it  be- 
-came  necessary  to  have  the  title  of  this  personal  property 
out  of  Mr.  Walker."  "  It  was  the  intention  of  that  sale  to 
Test  the  title  in  Mr.  Hill,  so  that  it  could  not  be  reached  by 
-other  executions."  If  this  was  the  object  of  making  the 
•sale,  which  was  not  necessary  for  the  security  of  Hill, 
before  effected  by  his  levies,  and  the  sale  of  property  far 
-exceeding  in  value  the  amount  of  his  claims,  was  made  to 
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effect  that  object,  with  the  understanding  that  Hill  shouL 
hold  for  Walker,  it  is  a  clear  CAse  of  fraud  against  crediton 
and  Walker  can  have  no  relief  in  this  court. 

On  the  argument  it  wa«  contended  that  the  delivery  c 
the  sheriff  s  deed  on  the  foreclosure  sale,  after  the  sheri 
was  out  of  office,  and  at  a  place  out  of  the  state,  and  afte 
the  lapse  of  so  long  a  time  after  the  sale  that  the  sale  shoul< 
be  presumed  to  be  abandoned,  made  the  delivery  illegal  an 
void ;  and  that  the  sale  of  the  personal  j)roperty  w^ithout 
bill  of  sale,  and  without  actual  payment  or  delivery,  rer 
dered  the  sale  of  the  jx^rsonal  proj)erty  void. 

These  issues  ju'c  not  raised  bv  the  bill ;  that  states  tb 
sale  of  the  i>ersonal  property,  and  the  sale  and  conveyanc 
of  the  real  property  by  the  sherifl',  as  actual  existing  sale 
and  conveyances,  and  a.sks  relief  against  them,  by  declarin. 
the  property  so  conveyed  to  be  held  in  trust.  If  these  wer 
proper  grounds  for  relief  in  equity,  there  are  no  facts  state< 
in  the  bill  on  which  such  relief  could  be  founded.  There  i 
no  specific  prayer  for  such  relief;  the  only  prayer  l)esides  th 
prayer  for  injunction  and  general  relief  is,  that  Hill  an* 
McAlpine  may  be  declared  to  hold  the  property  in  trust  fo 
the  comi)lainant.  Relief  can  be  given  under  the  genera 
prayer,  only  when  such  relief  is  warranted  by  facts  ix)si 
tively  and  clearly  set  forth  in  the  bill.  No  facts  stated  ij 
the  bill,  if  the  bill  was  expressly  admitted  to  be  true  in  al 
things,  would  warrant  this  relief  This  is  conclusive  agaias 
these  matters. 

The  view  I  have  taken  of  the  case  will  make  it  unneces 
sary  for  me  to  consider  whether  McAlpine,  who  Wivs  a  hom 
fide  j>urchiu<er  for  value,  had  sufficient  notice  of  Walker* 
claim  to  i)ut  him  on  inquiry  as  to  it,  or  can  in  any  way  1> 
afiected  by  the  trust  for  him. 

The  bill  must  be  dismissed  with  costs  as  to  all  the  defonr 
ants. 
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The  West  Jersey  Railroad  Company  vs,  Thomas  and 

others. 

1.  The  question  whether  an  award  is  excessive  or  unjust  cannot  he  con- 
sidere<l  in  a  court  of  equity,  nor  its  merits  reviewed.  But  where  the  alleged 
errors  are  of  a  sort  sufficient  to  set  aside  the  award,  this  court  will  regard 
them,  so  that  a  determination  apparently  excessive  may  be  reviewed. 

2.  This  court  has  jurisdiction  over  awards,  but  it  will  not  exercise  it  in 
case  of  awards  which,  by  agreement,  are  made  rules  of  court.  The  court  in 
which  the  rule  is  entered  has  that  power  and  must  exercise  it. 

3.  No  court  will  review  and  correct  an  award  ;  the  only  power  is  to  set 
it  aside  for  corruption,  or  misconduct  in  the  abitrators,  or  a  plain  mistake 
of  law  or  fact.  And  if  arbitrators  decide  against  law,  not  by  mistake,  but 
of  purpose,  with  the  intention  of  making  a  just  award,  when  the  strict- 
principles  of  law  seem  to  them  to  work  injustice,  their  award  will  not  be 
disturbed. 

■i.  If  the  arbitrators  proceed  without  the  knowledge  of  either  party,  and 
without  giving  him  an  opportunity  to  be  heard,  or  if  they  decide  without 
any  evidence,  it  is  such  misconduct  as  will  set  aside  their  award. 

5.  When  a  new  abitrator  is  chosen  by  the  original  arbitrators,  either 
party  has  the  right  to  adduce  additional  testimony  and  additional  argu- 
ments. And  when  either  i)arty  has  not  only  not  waived  such  right,  but 
before  the  award  was  made,  presented  his  protest  to  the  arbitrators  as  soon  a«i 
could  reasonably  be  done,  and  served  an  injunction  upon  them  to  restrain 
them  from  proceeding,  and  the  arbitrators  shut  him  out  from  this  right  and 
make  their  awanl  in  the  face  of  the  protest  and  injunction,  it  is  such  mis 
conduct  as  will  set  aside  the  award. 

0>  An   injunction  will  not  be  dissolved  for   new  matter  in   avoidance 
alleged  in  the  answer,  and  not  responsive  to  the  bill. 


Argued  on  motion  to  dissolve  injunction,  u[>on  bill  and 
answer. 

Mr,  P,  L.  Voorheea  and  Mr,  Theodore  Cuyler^  (of  Phil- 
iidelphia),  in  support  of  the  motion. 

Mr,  Brownbuj  and  Mr,  Willia7)ison,  contra. 

The  Chancellor. 

By  an  award  made  between  the  parties  on  the  29th  of 
June,  1869,  the  complainants  were  directed  to  pay  the  de- 
VoL.  VI.  0 
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fendaiits  $159,437,  and  R.  D.  Wood  to  pay  to  them  a  fund 
of  several  thousand  dollars,  designated  the  renewal  fund, 
which  he  held  in  trust  for  the  parties.  On  this  award  the 
defendants,  one  of  whom  resides  in  Pennsylvania,  have 
brought  a  suit  at  law  in  that  state.  The  injunction  is  to 
restrain  that  suit. 

The  Millville  and  Glassboro'  Railroad  Company,  in  Au- 
gust, 1863,  leased  their  railroad,  of  about  twenty-three 
miles  in  length,  between  Milville  and  Glassboro'  in  the 
county  of  Cumberland,  to  the  defendants  for  twenty  years, 
or  until  the  death  of  either  of  the  defendants,  if  that 
occurred  within  that  term.  The  defendants  were  bound  to 
keep  and  deliver  up  the  road  and  rolling  stock  in  as  good 
order  as  they  were ;  and  were  to  place  in  the  hands  of  a 
trustee  $10,000  yearly,  as  a  renewal  fund,  or  a  guaranty  for 
the  renew^al  or  permanent  repairs  of  the  road  and  equip- 
ments, and  to  keep  the  buildings  and  rolling  stock  insured. 
They  were  to  pay  to  the  company  as  rent,  one-half  of  the 
gross  receipts  of  the  road. 

The  lease  provided  that  the  lessors  might  at  any  time, 
upon  three  months'  notice  to  the  lessees,  or  either  of  them, 
put  an  end  to  the  lease.  In  such  cases,  if  desired  by  the 
lessees,  the  parties  were  to  choose  two  persons  to  appraise 
the  value  of  the  contract  to  the  lessees,  and  their  loss  and 
damage  by  such  termination. 

On  the  Ist  day  of  April,  1868,  the  Milville  and  Glass- 
boro' Railroad  Company  gave  the  notice  required  to  termi- 
nate the  lease,  and  on  the  same  day,  by  authority  of  an  act 
of  the  legislature,  a*ssigned  their  property  and  franchises  to 
the  complainants  and  became  consolidated  with  them. 

Disputes  arose  between  the  complainants  and  defendants, 
the  former  claiming  damages  because  the  road  and  rolling 
stock  had  not  been  kept  in  repair  as  required  by  the  lease, 
and  the  latter  claiming  that  the  value  of  the  lease  to  them 
and  their  damages  by  the  termination  of  it  were  large, 
oreater  than  the  damages  by  non-repair  of  the  road,  and 
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that  the  renewal  fund  in  the  hands  of  Wood  bslonged  to 
them. 

The  parties,  by  written  articles  under  seal,  dated  Decem- 
ber 2l8t,  1868,  submitted  these  controversies,  and  all  others 
that  had  arisen  or  might  arise  between  them,  to  the  award 
of  H.  F.  Kenney  and  M.  Baird,  of  Philadelphia;  the  award 
to  be  made,  signed,  and  ready  for  delivery  by  the  first  day 
of  July  then  next.  It  was  provided,  that  if  these  arbitra- 
tors could  not  agree  they  might  select  a  third  person  as 
umpire,  who,  as  third  arbitrator,  should  join  them,  and  that 
these  three,  or  any  two  of  them,  should  have  power  to  deter- 
mine the  matters  in  diflference  by  an  award,  ready  for  de- 
livery by  the  day  fixed. 

The  arbitrators  met,  and  in  presence  of  the  parties  pro- 
ceeded with  the  hearing.  By  consent,  the  evidence  of  the 
witnesses  was  reduced  to  writing  by  a  stenographer,  which 
with  the  documentary  evidence  was  left  with  the  arbitra- 
tors ;  and  by  consent,  the  cause  was  argued  by  the  written 
or  printed  briT^fs  of  counsel  left  with  the  arbitrators.  The 
arbitrators  failed  to  agree,  and  on  the  16th  of  June,  chose 
R.  A.  Wilder,  of  Pennsylvania,  as  the  umpire  or  third  arbi- 
trator. Wilder,  after  some  conversation  with  Kenney  and 
Baird  and  examining  some  of  the  evidence,  on  the  26th  of 
June  took  the  oath  required  by  law  before  a  master  of  this 
court  at  Camden,  and  on  the  28th  of  June  met  with  the 
other  arbitrators  at  the  office  of  Kenney,  in  Philadelphia, 
and  there  proceeded  to  consider  the  matter  upon  the  evi- 
dence and  the  briefs  of  counsel  submitted  on  the  first  hear- 
ing. They  met  again  on  the  29th  at  the  office  of  Baird 
when  Baird  and  Wilder  agreed  upon  the  award  which  they 
signed.  Kenney  dissented,  but  was  present  when  they 
agreed  upon  it,  and  when  a  draft  of  it  was  before  them  ;  he 
did  not  meet  with  them  on  the  30th,  when  the  engrossed 
copy  or  copies  of  this  draft  were  signed  by  them.  The  arbi- 
trators gave  no  notice  to  the  complainants  that  they  had 
disagreed  or  chosen  a  third  arbitrator,  or  of  their  meeting 
'With  him  to  consider  and  decide  the  case.     They  intended 
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to  go  on  without  the  knowledge  or  presence  of  either  party, 
and  took  this  course  for  that  purpose.  The  complainant* 
or  their  counsel  did  not  know  of  the-  intended  meeting  or 
the  28th  until  the  evening  of  the  26th,  and  on  the  29tl 
served  a  protest. against  their  proceeding  on  the  arbitrators 
when  convened,  and  on  the  same  day  caused  to  be  served  or 
them  an  injunction,  issued  out  of  one  of  the  courts  of  Penn- 
sylvania, restraining  their  proceedings.  The  two  arbitra- 
tors, after  consulting  counsel  as  to  the  eflfect  of  the  injunction, 
signed  the  award  on  the  30th. 

The  complainants  allege  that  a  large  part  of  the  document- 
ary evidence  was  never  shown  to  or  read  by  Wilder.  Thej 
contend  that  these  documents  which  were  oflfered  and  ad- 
mitted in  evidence  on  their  part,  consisted  of  the  aimua 
report  of  numerous  railroad  companies  in  the  United  States, 
which  show  that  it  generally  takes  much  more  than  fifty 
per  cent,  of  the  gross  receipts  df  railroads  to  pay  the  ex- 
penses of  running  and  keeping  them  in  repair,  and  would,  i: 
rciid  by  Wilder,  have  shown  to  him  that  a  lease  like  this 
reserving  fifty  per  cent,  of  the  gross  receipts  as  rent,  could 
be  of  no  value,  but  must  be  a  loss  to  the  lessees. 

The  question  whether  this  award  was  excessive  or  unjust 
cannot  be  considered  here ;  its  merits  cannot  be  reviewed. 
But  this  view  of  the  c<ase  may  show  that  this  court  oughi 
not  to  disregard  any  errors  of  the  sort  that  are  sufficient  t< 
set  aside  the  award,  so  that  a  determination  apparently  ex- 
cessive may  be  reviewed. 

The  statement  of  the  bill  that  this  evidence  was  not  showr 
to  Wilder,  or  considered  by  him,  is  not  verified  by  the  oatl 
of  any  one  who  had  knowledge  of  the  fact.  It  is  denied  ii 
the  answer  in  the  same  way,  and  not  very  directly,  but  stil 
it  is  denied,  and  I  do  not  feel  inclined  to  dissolve  the  injunc 
tion  on  that  ground. 

This  court  has  jurisdiction  over  awards;  the  jurisdiction  is 
ancient  and  well  established.  It  will  not  exercise  it  in  case 
of  awards  which,  by  agreement,  are  made  rules  of  any  court. 
The  court  in  which  the  rule  is  entered  has  that  power,  anc 
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xnust  exercise  it.     But  no  court  will  review  and  correct  an 
.^ward;  the  only  power  is  to  set  it  aside  for  corruption,  or 
misconduct  in  the  arbitrators,  or  a  plain  mistake  of  law  or 
fact.    And  if  arbitrators  decide  against  law,  not  by  mistake, 
but  of  purpose,  with  the  intention  of  making  a  just  award, 
when  the  strict  principles  of  law  seefli  tb  them  to  work  in- 
justice, their  award  will  not  be  disturbed. 

In  this  case  there  is  no  pretence  of  corruption  or  mistake, 
but  only  of  misconduct.  The  misconduct  alleged  is,  that 
the  original  arbitrators  did  not  give  notice  to  the  com- 
plainants that  they  could  not  agree  and  had  chdsen  a  third 
iirbitrator,  or  of  their  time  and  place  of  meeting,  so  that 
they  could  appear  and  produce  evidence  and  be  heard  by 
counsel. 

It  is  undoubtedly  such  misconduct  of  arbitrators  as  will 
set  aside  their  award,  if  they  proceed  without  the  knowl- 
edge of  the  party,  and  without  giving  him  an  opportunity 
to  be  heard,  or  if  they  decide  without  any  evidence.  But 
here  the  parties  had  been  fully  heard  by  counsel,  and  upon 
full  proof  before  the  original  arbitrators,  and  the  same  evi- 
dence and  written  arguments  had,  by  the  consent  of  the 
<*omplainants,  been  laid  before  the  third  arbitrator.  The 
answer  so  expressly  states,  and  in  this  respect  it  is  respon- 
.sive  to  the  bill,  which  charges  that  no  such  consent  was 
given  in  any  way. 

But  when  a  new  arbitrator  was  chosen,  the  complainants, 
had  the  right  to  adduce  additional  testimony  and  additional 
arguments.  A  knowledge  of  the  difficulties  that  prevented 
the  agreement,  or  even  of  a  difference  of  character  or  intel- 
ligence in  the  new  arbitrator,  might  make  such  course  very 
desirable.  And  it  was  as  much  misconduct  in  the  arbitra- 
tors to  shut  them  out  from  this  right,  as  it  would  have  been 
to  proceed  in  the  first  place  without  any  hearing. 

I  am  aware  that  the  English  courts  have  held  that  arbi- 
trators may  state  the  case  to  an  umpire  chosen  by  them, 
and. that  if  the  parties  do  not  request  to  be  heard  anew 
the  award  will  not  be  disturbed.     Hall  v.  Lawrence,  4   T, 
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JS.  589 ;  Tanno  v.  Birdj  5  -B.  cj-  Ad.  488,  are  such  cases. 
The  first  seems,  in  the  meagre  report  we  have  of  it,  to  lay 
down  this  doctrine  without  qualification.  In  Tunno  w 
Bird,  Lord  Denman  puts  it  on  the  ground,  that  the  party 
knew  that  the  umpire  was  proceeding  to  decide  on  the 
former  deposition?,  and  permitted  him  to  go  on,  taking  his 
chance  of  the  award,  and  that  it  was  too  late  to  object  after- 
wards ;  he  should  have  applied  to  he  heard.  RuaaeU  on  Ar- 
hitration  231,  puts  the  decision  of  both  cases  on  this  ground. 

In  Salkeld  v.  Slater,  12  Ad.  <^  EU.  1&1,  all  three  judgeii 
concur  that  it  is  the  duty  of  the  umpire  to  hear  the  evidence- 
anew  and  not  receive  it  from  the  arbitrators,  unless  it  is 
clearly  waived  by  the  agreement  or  conduct  of  the  parties. 
The  same  principle  applies  to  the  right  to  produce  new  evi- 
dence and  to  be  heard  by  counsel. 

In  this  case  there  was  no  waiver  by  the  conduct  of  the 
complainants ;  after  they  heard  of  the  intention  to  proceed 
without  the  presence  or  knowledge  of  the  parties,  as  soon  as 
it  could  reasonably  be  done  they  presented  their  protest,. 
'  and  sued  out  and  served  an  injunction;  both  were  done  be- 
fore the  award.  There  was  no  acquiescence.  If  such 
agreement  was  entered  into  as  stated  in  the  answer,  that 
the  arbitrators,  when  the  third  was  chosen,  should  proceed 
on  the  evidence  and  arguments  before  produced,  and  the 
party  should  not  have  notice  or  be  heard  anew,  it  might 
obviate  the  difficulty.  But  so  far  as  the  last  part  of  this, 
allegation  is  concerned  it  is  new  matter  and  not  responsive 
to  the  bill;  and  it  is  the  established  rule  in  this  court  that 
an  injunction  will  not  be  dissolved  for  new  matter  in 
avoidance  alleged  in  the  answer,  not  responsive  to  the   bill. 

It  was  so  held  by  Chancellor  Williamson  in  The  Morris 
Canal  and  Banking  Company  v.  Jersey  City,  1  Beas.  227,. 
and  in  The  Society  v.  Butler,  Ibid.  264 ;  and  this  principle 
was  approved  by  the  Court  of  Appeals  in  reviewing  that 
case.  Ibid.  506 ;  by  the  same  Chancellor  again  in  Green  v. 
Pallas,  Ibid.  267 ;  also,  by  Chancellor  Green  in  The  So- 
ciety V.  Low,  2  C.  E.  Green  19,  and  in  Huffman  v.  Hutn- 
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tner,  Ibid.  263.     The  same  doctrine  is  held  in  Minturn  v. 

Seymour,  4  /.  C,  H,  499,  and  stated  as  law,  in  Hilliard^on 

Injunctions  55.     The  counsel  of  the  complainants  deny  the 

truth  of  this  allegation,  and  they  are  entitled  to  be  heard 

hy  proof. 

The  conclusion  at  which  I  have  arrived  on  this  point, 

renders  it  unnecessary  to  examine  the  other  questions  on 

which  the  complainants  place  their  right  to  maintain  the 

injunction. 

It  is,  besides,  one  of  those  cases  which  appeals  strongly  to 

t-lie  discretion  of  the  court  to  retain  the  injunction  until  the 

J  rearing.     The  denials   of  the  other  grounds  may  then  be 

<  disproved.     If  dissolved,  and  the  defendants  should  by  pro- 

<2: ceding  at  law  receive  the  award,  the  complainants  might  be 

"v^ithout  remedy,  even  if  on  the  final  hearing  the   award 

-ff^^hould  be  set  aside. 

Motion  to  dissolve  refused. 


Green  vs,  Wilson. 


1.  The  fact  that  the  validity  of  a  patent  is,  or  may  he  involved  in  a 
■*«uit  for  the  violation  of  a  covenant  under  seal,  is  not  a  ground  for  demur- 
:*er ;  the  state  courts  have  jurisdiction.  When  such  suit  is  between  citizens 
•^f  the  same  state,  the  Federal  courts  have  no  jurisdiction. 

2.  A  notice  given  under  a  contract  must  be  construed  according  to  the 
intention  of  the  contract.  Though  the  notice  is  in  terms  to  revoke  a  con- 
tract, hut  the  evident  object  of  it  is  to  revoke  only  an  authority  or  license 

under  the  contract,  the  authority  or  license  only  will  be  thereby  revoked. 


The  argument  in  this  case  was  upon  a  demurrer  to  the 
bill,  and  on  a  motion  to  dissolve  the  injunction. 

Mr,  Dutchery  in  support  of  the  demurrer  and  motion. 

The  bill  filed  in  this  cause  states  the  complainant's  patent, 
what  he  claims  under  the  patent,  and  his  agreement  with  the 
defendant  for  the  use  of  it.     The  complainant  charges  that 
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<lefendant  has  driven  a  large  number  of  wells,  that  he  has 
not  paid  the  royalty  due  to  complainant,  and  alleges  a  revo- 
cation of  the  license,  in  accordance  with  the  provisions 
therein  contained.  The  complainant  also  charges,  that  not- 
withstanding said  revocation,  the  defendant  still  continues  to 
sink  non-flowing  wells  in  the  territory  covered  by  the  license. 
It  is  also  charged  on  information  and  belief  that  the  de- 
fendant, is  irresponsible,  &c.,  and  has  not  property  from 
which  complainant  can  collect  ^efficient  to  compensate  him 
for  thefaihcre  of  the  said  Wilson  to  carry  out  and  perform 
his  said  agreementSj  (Sfc, ;  it  does  not  show  inability  to  pay 
royalty.  The  bill  concludes  with  the  prayer  for  relief  and 
injunction;  and  by  the  amendment  asks  that  the  defend- 
ant may  be  decreed  to  account  for  all  royalties  due  from 
him  to  complainant,  and  all  moneys  due  under  the  agree- 
ment. 

Considering  this  bill  as  if  demurred  to  for  want  of  juris- 
diction, can  it  be  sustained  in  this  court  ? 

The  complainant  insists  that  the  object  of  the  suit  is  to 
enforce  a  sealed  agreement,  in  other  words,  that  it  is  a  bill 
for  specific  performance.  The  defendant  contends  that  it 
amounts  to  a  bill  for  infringement  of  a  patent.  Although  it 
is  not  filed  as  a  bill  for  infringement,  yet  such  defences  can 
be  made  to  the  bill  as  will  raise  questions  that  may  compel 
the  court  to  decide  upon  the  validity  and  force  of  complain- 
ant's letters  patent.  It  may  open  all  the  questions  that  can 
be  raised  on  the  novelty  of  the  invention,  the  legality  of  the 
letters  patent,  and  if  the  defendant  is  sinking  wells,  whether 
the  process  used  by  him  is  the  same,  or  equivalent  to  com- 
plainant's patent,  or  whether  it  is  under  another  patent,  and 
if  so,  whether  such  other  patent  is  valid,  or  is  an  infringe- 
ment of  complainant's  patent ;  in  short,  all  the  questions  that 
can  be  raised  in  any  patent  ca^e  may  come  up  in  this. 

First  We  will  consider  the  case  as  if  the  aorreement  was 

o 

still  in  iorce. 

If  the  suit  was  brought  simply  to  recover  the  amount  of 
royalty  due  to  the  patentee  under  the  agreement,  it  would 
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\y^  cognizable  in  a  state  court.  But  in  that  case  it  should 
l>o  »n  action  at  law,  and  would  be  one  where  the  plaintiflF 
^-vo\.lld  have  a  complete  remedy  at  law.  Here  the  coraplain- 
o.Ti."fc  goes  farther ;  he  seta  up  his  righte  under  his  patent,  and 
.alleges  that  the  defendant  is  using  it  without  authority, 
^^'it.hout  paying  the  royalty  agreed  upon,  and  asks  an  injunc- 
tiion  to  restrain  him.  This  makes  the  case  parallel  with  the 
otxse  of  Brooks  v.  StoUey,  3  McLean  523. 

The  complainant's  right  to  an  injunction  and  for  the 
relief  he  aaks  depends,  not  upon  the  contract,  but  upon  his 
rights  under  the  patent  and  assignment.  The  complainant 
insists  that  the  defendant  is  estopped  by  his  agreement  from 
questioning  the  complainant's  patents.  Even  if  the  agree- 
nnent  was  in  force  and  unrevoked,  the  defendant  would  not 
'>o  estopped  from  alleging  fraud,  and  showing  that  he  was 
deceived  by  the  complainant,  and  fraudulently  induced  to 
^ntor  into  the  agreement. 

A^e  insist  that  if  the  agreement  was  in  full  force  and 
uii  revoked,  the  case  comes  within  the  ruling  in  Brooks  \. 
StolMy ;  Qurtis  on  Patents,  §  496,  and  cases  cited. 

^Secondly.  How  are  the  complainant's  rights  affected  by  the 
^^  v^ocation  of  the  agreement  ? 

The  complainant  alleges  in  his  bill,  and  shows  by  affidavit 

^'^d  copy  of  notice  annexed,  that  he  revoked  the  agreement 

"^^^^y  10th,  1870.     This  was   not  merely  a  revocation  of 

authority  to  use  the  patent,  but  a  complete  revocation,  as 

*^^   Complainant  alleges,  of  the  agreement.     Yet  the  com- 

P  ^iiiant  complains  that  one  covenant  in  the  agreement,  on 

^    J)art  of  the  defendant,  still  exists,  viz.  the  covenant  to 

*^^in  from  driving  and  constructing  said  wells  after  the 

'^J^lainant  should  revoke  the  authority  given  by  the  con- 

-"-"f  the  agreement  was  existing,  •  the  defendant  would  be 

^^^*^^luded  from  sinking  said  wells  by  virtue  of  the  contract ; 

^^^  he  is  prohibited  by  law,  as  if  no  contract  had  ever  been 

*f  one  party  to  a  contract  revoke  or  rescind  the  agree- 
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ment,  it  must  be  a  *'  rescission  in  toto  and  the  parties  p=^^^  ""-^^ 
in  statu  quo,*'  2  Parsons  on  Con.  190  to  194  (4^  ed  —  )*' 
see  192,  note  0,  and  cases  cited ;  Ckitty  on  Con,  641. 

The  complainant  could  not  revoke  or  rescind  the  contrr 
and  leave  the  defendant's  covenants  binding  and  in  fon 
The  revocation  recalls,  annuls,  and  puts  an  end  to  the  agr( 
ment ;  it  rescinds  it  in  toto.  There  is  no  longer  any  agn 
ment  on  the  part  of  defendant.  Both  parties  are  plac 
back  where  they  were  before  the  agreement  was  made. 

complainant  did  not  aimul  apart  of  it  and  leave  the  oth 

part  in  force.     He  cannot  destroy  the  agreement  and  th< 
claim  that  it  still  exists  on  the  part  of  the  defendant.     If 
had  simply  notified  the  defendant  not  to  drive  any  moi 
wells  under  his  patent,  the  case  might  be  different.     Bi 
instead  of  this  he  destroys  and  makes  void  the  whole  coi 
tract.     The   defendant  is   no  longer   bound    by  anythiirr" 
contained  in  the  agreement,  because  he  has  no  agreemei 
existing.     It  is  like  an  act  of  the  legislature  revoking  ll 
charter  of  a  corporation  (where  they  have  the  power),  or 
principal  revoking  the  authority  of  an  agent.    The  compai 
is  released  from  all  duties  and  liabilities  under  the  charte. 
and  the  agent  from  all  duty  to  his  principal. 

If  the  defendant  in  this  case  has  not  paid  the  royaltit 
claimed  by  the  complainant  under  the  agreement,  the  conr:: 
plainant  may  bring  an  action  at  law  to  recover  them,  bizi-^  ^ 
he  has  not  shown  sufficient  ground  for  the  interference  of 
court  of  equity,  even  for  that  purpose. 

The  agreement  being  revoked,  being  annulled,  at  an  enr- 
and  no  longer  existing  or  binding  on  either  party,  if  the 
fendant  uses  the  plaintiff's  patent,  he  is  an  infringer,  an<^ 
liable  as  such,  for  which  he  may  be  held  to  answer  in  th» 
United  St^ites  court,  and  not  elsewhere.     This  is  the  direc 
question  that  comes  up  in  the  ciise.  The  question  of  infringe 
ment  is  not  a  collateral  one,  but  is  the  real  question,  and  it  ifss* 
for  infringement  that  an  injunction  is  asked.    The  same  com- 
parison and  designation  of  patents  may  take  place  in  thifl^ 
case,  as  in  any  other  case  for  infringement.     There  being  nc 
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agreement  existing  between  the  parties,  the  complainant  s 
riglit  to  ralief  by  injunction  in  this  court  csasea. 

Thirdly.  This  ciise  is  different  from  those  cited  by  com- 
j>la.inant's  counsel;  in  all  those  ctises  where  it  has  been  held 
tWat  the  state  courts  had  jurisdiction,  there  was  an  existing 
contract,  and  the  suits  were  brought  to  recover  the  rights 
i\\xe  under  those  agreements. 

Fourthly,  The  complainant  has  not  shown  sufficient  grounds 
tor  an  injunction.  He  alleges  in  his  bill,  that  the  defendant 
oontinues  to  drive  wells  since  the  revocation,  and  cause 
til  em  to  be  driven,  but  he  does  not  show  or  charge  that  they 
ctre  driven  under  the  complainant's  patent^  or  in  a  inaniur 
that  is  equivalent  thereto. 

It  certainly  cannot  be  insisted  that  the  defendant  has  no 
^ight  to  sink  or  drive  wells  ;  all  that  can  be  claimed  is,  that 
te  lias  no  right  to  do  so  under  the  plaintiff's  patent,  or  by  a 
'Mechanical  equivalent  not  protected  by  a  prior  patent. 

The  injunction  restrains  the  defendant  from  using  the 
complainant's  patent,  but  the  bill  does  not  allege  that  he  is 
using  it.  The  injunction  is  not  supported  by  the  bill,  and 
even  if  the  court  had  jurisdiction,  should  be  dissolved. 

IT.  H.  Vredenburghj  contra. 

Eas  this  court  the  jurisdictional  power  to  enforce  the 
agreement  upon  which  the  suit  is  founded  ? 

The  prayer  of  the  bill  is  to  enjoin  the  defendant  from 
^Iriving  certain  wells  in  specified  districts  in  this  state,  and 
for  an  account  of  royalties  due  complainant  for  wells  already 
^l^iven  by  defendant  under  said  agreement. 

The  contention  of  the  defendant  is,  that  this  court  has  no 
jurisdiction,  because  the  case  presented  by  the  bill  is  one  as 
^^  the  iyifringement  of  a  patent 

We  deny  this,  and  say  that  no  such  case  is  presented  by 

ue  bill.     The  bill  shows  that  the  object  of  the  suit  is  to 

^uforce  the  terms  of  an  agreement  (a  copy  of  which  appears 

^^  the  bill)  in  which  the  defendant  has  agreed  for  a  valuable 


216  CASES  IN  CHANCERY. 

Green  r.  Wilson. 

consideration,  under  hand  and  seal,  to  pay  certain  amounts 
complainant,  and  to  discontinue  certain  acts. 

We  contend  that  no  question  of  the  infringement  oF 
patent  can  arise  in  this  suit,  because  the   defendant  h_ 
bound  himself  by  his  agreement,  that  he  would  "at 
times  recognize  the  binding  and  valid  force  and  authori 
of  said  letters  patent."  That  the  defendant  is  thus  estoppe 
at  the  outset,  from  denying  our  right  and  title  to  our  pate; 
just  as  a  tenant  is  estopped  from  denying  the  title  of 
landlord  to  the  rented  premises.     That  the  only  questi 
the  defendant  can  raise  under  this  pleading,  is  the  questi 
whether  he  is  driving  exactly  such  wells  as  are  secured 
complainant  by  his  patent.    That  this  can  only  be  a  questi 
of  comparison,  of  designation,  and  identification. 

The  question  here  must  be  whether  he,  defendant,  is  vi 
lating  the  agreement  by  driving  just  such  wells  as  a; 
therein  contemplated,  and  which  he  has  agreed  not  to  d 
If  80^  it  niiy  b3  tru3  that  h}  is  als3  infringing  on  oa 
patent,  and  making  himself  liable  to  proceedings  under  th 
patent  law ;  but  for  that  infringement  we  do  not  now  co 
plain  in  this  court. 

But  supi)0se  we  are  wrong  in  this  view,  and  that  th» 
question  fis  to  the  infringement  or  validity  of  our  patenr 
may  arise  collaterally  in  this  suit,  we  contend  that  this  cour' 
has  jurisdiction. 

It  is  true,  that  a  state  court  has  not  jurisdiction  in 
direct  suit  for  the  infringement  of  a  patent,  but  it  has 
the  question  of  infringement  comes  up  collaterally. 

For  instance,  in  a  suit  upon  a  note  in  a  state  tribunal, 
given  on  the  sale  of  a  patent  for  a  machine,  it  is  competent 
for  defendant  to  show  that  the  conBideration  for  the  note 
failed,  and  that  the  patent  is  void  on  the  ground  that  the 
machine  (for  making  and  vending  of  which  the  patent  was 
granted)  is  not  a  neio  invention,  or  that  the  patent  waa  de- 
fective in  some  other  essential  particular.  Ctobb  v.  Huntty, 
13  Wend,  385;  Head  v.  Stevens,  19  Weyid.  411';  Bich  x. 
Atwater,  16  Conn.  409,  414. 
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The  cases  cited  by  defeftdaait  s  counsel  do  not  affect  this 

rxDsition.     In  the  case  of  Diidley  v.  Mayhew,  the  court  held 

t-liat  jurisdiction  of  patent  cases  could  not  be  given  to  a 

^^tate  court  by  the  mere  consent  or  stipulation  of  parties.  In 

ther  words,  that  consent  or  stipulation  of  parties  could  not 

itself  give  jurisdiction  to  a  tribunal  where  the  law  did 

ot  vest  it.     But  where,  as  in  this  case,  the  basis  or  founda- 

ion  of  the  suit  is  within  the  cognizance  of  this  court,  to 

rit,  the  enforcement  of  rights  under  an  agreement,  it  cannot 

Tr:>e  maintained  that  this  court  cannot  try  the  suit  because 

X^K>S8ibly  incidental  or  collateral  questions  may  arise  that,  if 

i^idependenty  would  fall  within  the  jurisdiction  of  another 

<JK)urt. 

If  this  court  has  riot  jurisdiction,  then  it  is  because  the 
TJnited  States  courts  have  exclu»ive  jurisdiction  of  matters 
i  nvolving  such  collateral  questions.  But  it  has  been  held  in 
^\  variety  of  cases,  "  that  jurisdiction  is  not  conferred  "  upon 
t:he  United  States  courts  by  such  a  subject  matter  as  forms 
"the  basis  of  the  present  suit.  Wilson  v.  Sandfordy  10  How. 
S9 ;  Goodyear  v.  The  India  Hubber  Co.,  4  Blatchf,  C.  C.  JR. 
€3 ;  Messerole  v.  Union  Paper  Collar  Co,,  (decided  March 
27th,  1869,  in  United  States  District  Court),  opinion  of 
IBlatchford,  J. 

But  the  case  of  Rich  v.  Atwater,  16  Conn,  409,  seems  to 
me  to  be  precisely  similai*  to  the  present  case,  and  to  settle 
the  point  under  discussion  viz.  that  the  state  courts  have 
jurisdiction  to  try  the  question  of  the  validity  or  infringe- 
ment of  a  patent  where  such  questions  come  collaterally 
before  them.  In  that  case,  the  plaintiff  owned  a  patent  for 
n  machine  which  the  defendant  was  infringing.  The  de- 
fendant, by  a  covenant,  agreed  not  to  use  the  infringing 
machine  any  longer,  but  nevertheless  went  on  using  it,  and 
the  plaintiff  brought  a  suit  founded  on  the  agreement  for  an 
account  and  an  injunction.  The  defendant  offered  to  prove 
that  the  patent  was  invalid  for  want  of  novelty.  The  plain- 
tiff objected  to  the  evidence,  and  the  court,  in  full  bench, 
held  the  evidence  admissible. 
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The  defendant  next  contends  that  the  revcxMition  of  tZ 
agreement  by  the  complainant,  as  stated  in  the  bill^  terir" 
nated  and  put  an  end  to  the  agreement  for  all  purpases ;  sm 
that  after  that  both  parties  stand  as  if  no  such  agreeme 
had  been  ever  made  between  them,  and  that,  therefore,  tla 
court  has  no  jurisdiction. 

But  we  reply  to  that,  that  the  defendant  is  bound  to  r" 
spect  his  own  covenant.  That  in  that  agreement  he  mac 
the  following  covenant :  "  And  I  hereby,  for  value  r- 
oeived  and  in  consideration  thereof,  agree  to  discontinue  ar" 
refrain  from  driving  and  constructing  the  said  wells,  fro* 
and  after  the  revocation  of  this  authority  by  the  said  Gree 
according  to  the  terms  of  the  reservation  of  the  right  " 
revoke  the  same  bv  him,  hereinafter  mentioned." 

If  this  covenant  is  binding  upon  defendant,  his  violaticr 
of  it  w-ould  give  us  the  right  to  the  relief  prayed  for  out  ^ 
this  court.     If  there  was  a  consideration  for  that  covenan 
it  is  certainly  binding  upon  the  defendant.     The  law  wi 
infer  a  consideration  from  the  langvage  of  the  covenair 
itself. 

Again  :  If  the  defendant  denies  that  there  was  a  consider 
ation  for  that  covenant,  he  must  establish  his  denial  by  pixx)r 
and  that  raises  a  question  of  fact,  not  of  law,  and  cannon 
twiv  be  considered. 

Again  :  We  say  there  was  a  consideration  to  be  inferre* 
from  the  agreement  itself.  That  the  complainant  entorec 
into  this  agreement  with  defendant,  and  granted  him  thb 
privilege  of  driving  wells  until  said  revocation,  as  much  upoi 
the  consideration  of  defendant's  covenant  not  to  drive  saic 
wells  after  revocation  as  upon  the  consideration  of  his  cove 
nant  to  pay  royalties  of  $5  before  revocation.  That  defend- 
ant made  the  royalty  lower  and  easier  on  account  of  defend- 
ant's covenant  not  to  drive  after  revocation.  That  it  woidc 
be  most  unjust  to  allow  defendant  to  learn  complainant's  ar\ 
of  digging  wells  and  get  all  the  benefit  of  his  agreement, 
and  then,  by  his  own  wilful  act  in  refusing  to  pay  royalties, 
enable  himself  to  break  the  agreement  and  defeat  the  com- 
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plainant  altogether.     That  in  this  way  the  law  would  allow 
defendant  to  take  advantage  of  his  own  wrong. 

But  if  any  branch  of  this  bill  can  confer  jurisdiction  to 
this  court  it  will  be  sufficient  to  overrule  demurrer.  The 
•complainant's  right  to  an  account  from  defendant  for  past 
royalties  due  while  the  agreement  was  unrevoked  between 
them,  must  certainly  appertain  to  the  jurisdiction  of  this 
•oourt.  This  right  exists  by  virtue  of  the  said  agreement 
••^nd  comes  within  the  principle  of  the  cases  already  cited. 

The  Chancellor. 

The  complainant,  claiming  as  patentee  the  exclusive  right 
to  sink  wells  in  the  manner  described  in  his  patent,  au- 
thorized the  defendant  to  sink  wells  in  a  certain  district  in 
this  state,  including  the  county  of  Union,  in  that  manner; 
I'eserving  to  himself  the  power  to  revoke  the  license  at  his 
pleasure.     The  defendant  agreed  to  pay  a  certain  royalty  on 
^"^  Very  well  that  he  sunk  in  that  manner,  to  recognize  the 
^  ^lidity  of  the  patent,  to  pay  the  royalties  agreed  uix)n,  and 
^*^pon  the  revocation  of  the  license  to  refrain  from  construct- 
^■^8  such  wells.     The  agreement  was  by  mutual  covenants 
binder  seal. 

The  defendant   sunk   several  wells   in  the  manner    de- 
^I'lbed,  but  neglected  to  pay  the  royalty.     The  complainant 
^^reupon  revoked  the  agreement,  but  the  defendant  still 
^^t  on  sinking  wells. 

The  bill  was  for  an  account  of  the  royalties  on  the  wells 
•  Utit  before  the  revocation,  and  to  restrain  the  construction 
^ny  more  wells  of   the   kind  described   in   the   letters 
latent. 

The  defendant  insists  that  this  court  has  no  jurisdiction, 

/^cause  the  suit  involves  the  validity  of  the  patent,  and  the 

jUtiscJiction  in  such  case  is  exclusively  in  the  Federal  courts, 

This  suit  is  not  upon  the  patent,  or  for  an  infringement  of 

^*  >  but  is  upon  the  covenant  under  seal,  and  is  for  a  viola- 

^^on  of  that,  and  to  restrain  a  further  violation  of  it.     The 

^Validity  of  the  patent  may  come  in  question,  if  the  defen- 
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(lant  seeks  to  avoid  the  agreement  for  fraud  or  want  of  cc 
sideration.  But  in  such  cases  it  is  held  that  the  jurisdictL 
is  in  the  HUiie  courts,  and  that  when  the  suit  is  betwe 
citizens  of  the  same  stat^  the  Federal  courts  have  n 
juri8(.iiction. 

The  defendant  claims  that  the  contract  is  revoked,  a 
not  merely  the  license;   and  the  contract  being  revoke 
the  complainant  can  have  no  relief  upon  it,  but  only  up 
his  patent.     The  bill  charges  that  the  complainant  revoke 
the  contract,  and  the  written  notice  served  on  the  defenda. 
stated  that  the   contract  w^as  therebv  revoked.     But  t- 
evident  object  of  this  notice  was  to  revoke   only  the  a- 
thority   or   license.      The  contract  expressly  reserves  t 
right  to  revoke  the  authority,  not  rescind  or  revoke  t 
contract.     The  word  revoke  is  not  applicable  to  a  mutw 
contract  like  this.     Rescinding  or  annulling  it,  is  a  differe 
matter  from  revocation.     The  terms  of  the  notice  must  ' 
construed  according  to  the  intention  of  the  contract  und 
which  the  notice  was  given ;  and  the  allegation  of  the  b: 
must  be  construed  to  conform  to  that  meaning.     The  coir 
j>lainant  could  not  revoke  the  covenants  of  the  defendant;  L 
might  discharge  the  defendant  from  them.    This  notice  ear 
not  be  construed  into  a  discharge. 

But  the  allegations  of  the  bill  are  insufficient  to  sustar 
the  injunction.  It  is  no  where  alleged  that  after  the  reva 
cation  the  defendant  had  sunk  wells  according  to  the  phi 
patented,  or  that  he  threatened  or  intended  to  sink  sue 
wells ;  but  only  that  he  continues  to  drive  and  construct 
large  number  of  non-flowing  wells  and  other  wells  withL 
the  district.  This  he  had  a  perfect  right  to  do,  provide 
they  were  not  of  the  kind,  or  sunk  in  the  manner  designate 
in  the  agreement.  For  an  injunction  it  is  not  only  neo*- 
sary  to  aver  a  right,  but  also  that  the  defendant  has  vie 
lated  or  intends  to  violate  it. 

The  demurrer    must   be  overruled   and  the   injunctic: 
dissolved. 
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Is    THE  MATTER  OF  THE  APPLICATION   FOR  SALE  OF  LANDS  OF 
I>ENMAN  F.    HeATON  AND  EUGENE  ITeATON,  INFANTS. 

1  -  VJ{K)n  a  reference  to  examine  and  report  whether  the  interest  of  infants 
require*  and  will  be  promoted  by  a  sale  of  tlieir  lands,  the  master  must 
^^port.  his  own  opinion,  formtMl  from  facts,  not  that  of  others,  nor  an 
opinion  founded  upon  that  of  others  without  facts.  Mere  opinion  of  wit- 
nc-sao»   is  no  evidence. 

— -  The  testimony  of  the  father  and  mother,  owning  a  life  estate  in  the 
l'renii«%eg,  that  the  interest  of  tlie  infants  would  be  promoted  by  a  pale,  when 
they-  Aivonld  be  clearly  benefited  by  the  sale  at  the  expense  of  the  infants, 
"•riotilcl  not  be  act<jd  on  and  hardly  receive<L 

•^-  It  is  not  a  sufficient  roivson  for  the  sale  of  infants'  reversionary  estate 
'^  lixnds,  that  the  property  is  so  much  out  of  repair  that  it  would  now  cost 
"lores  to  put  it  in  tenantable  repair  than  the  income  would  justify,  when  the 
r**'opf^yty  ijjjg  haen  in  the  actual  possession  of  the  life  tenants.  If  they  have 
■Hifr«?«i-^  it  to  get  out  of  repair,  they  are  bound  to  put  it  in  as  good  repair  as 
it  Wi4.s  when  they  entered  upon  it. 

*-      X'iK)n  an  application  for  the  sale  of  infants'  reversion  in  land,  the  only 

*I*^«-'ft*'t  ion  is,  will  the  property  bring  a«  much  now  as  it  will  at  the  death 

^^*«  life  tenant?     If  it  will  not,  it  is  not  for  the  intorest  of  the  infants  to 

^'■'**  »     if  the  life  tenant  is  to  receive  a  share  of  the  jiroceeds,  or  of  the  inoom<- 

'"^*^-*"^    them,  according  to  the  rules  of  this  court. 


^^n  motion  for  order  to  noil  infants'  revei^sionary  interest 
'*^    li\nds,  upon  report  of  the  master. 

-3/r.  /.  W,  Tai/loi'j  for  ajjplication. 

'^he  Chancellor. 

The  nuust<3r  reports  that  the  interest  of  the  infants  re- 

ii-iires  and  will  be  promoted  by  a  sale  of  the  lands  in  ques- 

/^n,  V)ut  that  the  sale  should  not  be  at  a  price  below  .*60CM3 

or  ii^^  estate  of  the  infants.     That  the  premises  are  greatly 

^^^  need  of  repair,  and  are  deteriorating  for  the  want  thereof; 

*^^icl  tliat  an  investment  of  the  proceeds  will  be  better  than 

^^  retaining  the  i)roperty  for  future  improvement  in  value. 

This  may  be  so,  but  I  have  before  me  all  the  evidence 
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takon  in  the  case,  including  the  exhibits,  and  have  read 
them  carefully,  and  I  find  in  them  nothing  from  which  I 
can  arrive  at  that  conclusion,  or  from  which  the  master 
could  have  arrived  at  it.  The  land  is  a  tract  of  35  acre?, 
with  a  dwelling-house  and  other  improvements,  situat<?  in 
Es.sex  county,  I  presume  in  Springfield  township,  and  is 
upon  the  rojid  from  Springfield  to  Burnt  Mills.  No  evi- 
dence is  given  of  its  value,  or  the  value  of  like  lands  adja- 
cent to  it.  It  does  appear  that  the  adjoining  lot  was  once 
sold  for  a  large  price.  This  is  very  indefinite?.  It  may  have 
Wen  for  {?20(X3  per  acre,  which  in  some  parts  of  that  town- 
ship would  not  be  a  large  price,  or  for  $100  per  acre,  which 
in  other  j^arts  would  be  a  large  price.  There  is  in  this  case 
nothing  from  which  I  can  form  any  opinion  of  the  value  of 
this  land,  between  these  prices  or  beyond  them.  I  cannot, 
therefore,  adjudge  that  the  interest  of  the  infants  is  not 
worth  over  $6000,  or  order  a  sale  at  that  price.  The  mas- 
ter had  no  other  evidence  before  him,  and  should  not,  from 
this,  have  made  a  report  recommending  the  sale. 

The  witnesses  give  their  opinion  that  the  interest  of  the 
infants  would  be  promoted  by  the  sale.  The  master  has 
evidently  made  the  mistake  of  considering  that  the  question 
referrcMl  to  him  was  to  be  decided  by  the  opinion  of  wit- 
nesses, and  not  by  his  own,  from  the  facts.  The  Chancellor 
must  act  in  this  case  as  in  all  cases,  upon  his  own  opinion, 
formed  from  the  facts ;  and  the  m.oster,  to  whom  it  is  re- 
ferred to  examine  and  report,  must  report  his  own  opinion, 
not  the  opinion  of  others,  or  an  opinion  founded  upon  that 
of  others.  In  these  sales  of  infants'  lands,  as  in  all  cases, 
mere  opinion  of  a  witness  is  no  evidence;  they  must  be  de- 
termined by  the  opinion  of  the  court,  on  facts.  The  wit- 
nesses in  this  case,  too,  are  chiefly  the  father  and  mother  ol 
the  infants,  who  own  a  life  estate,  and  who  would  be  clearly 
benefited  by  the  sale  at  the  expense  of  the  infants.  The 
opinion  of  either  of  them  ought  hardly  to  have  been  re- 
ceived, certainly  not  acted  on.     The  only  other  opinion  is 
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^lat  of  a  son  of  the  mother,  who,  though  twenty-one,  must 
l>e  presumed  to  be  still  under  her  influence. 

There  is  no  ground,  even  on  these  opinions,  for  directing 
«t.  sale  at  $6000;  there  is  nothing  from  which  I  can  infei* 
^Jiat  the  property,  or  their  estate  in  it,  is  not  worth  ten  time.^^ 
^hat  sum. 

The  reasons  assigned  for  the  sale  are,  first,  that  the  pro- 
X>erty  has  been  suffered  to  go  out  of  repair,  so  that  it  would 
Aiow  cost  more  to  put  it  in  tenantable  repair  than  the  in- 
come would  justify.     The  petitioner  and  his  wife,  the  life 
tenant,  have  been  in  possession  of  this  property  about  ten 
years.     If  it  has  been  suffered  to  go  out  of  repair  during 
that  time,  they  are  bound  to  put  it  in  good  repair,  or  as 
good  as  it  was  when  thoy  entered  upon  it.     A  life  tenant  is 
kound  not  to  commit  or  permit  waste ;  he  is  bound  to  make 
the  rc[)airs  needed  by  the  natural  and  usual  wear  and  tear; 
"to  keep  the  premises  in  their  original  condition;  to  rebuild 
fences;  to  repaint  the  house,  and  to  renew  the  roof  and 
other  parts  of  a  house  w-hen  they  decay,  so  that  he  may 
hand  it  over  to  the  remainderman  as  good  as  at  the  com- 
mencement of  the  life  estate.     Rule  130,  relating  to  infants' 
sales,  is  founded  upon  this  principle.     It  is  hard  to  conceive 
tluit  the  master  was  not  familiar  with  the  j)rinciple,  and  yet 
the  rejMDrt  is  made  in  entire  disregard  of  it. 

The  second  reason  is,  that  the  interest  from  the  proceeds 
of  the  sale  would  be  greater  than  any  income  to  be  derived 
from  the  farm,  above  repairs  and  taxes.  The  ftxcts  show,  if 
they  could  be  sold  for  §6CKX),  that  this  is  so.  But  this  is  no 
benefit  to  the  infants,  but  to  the  life  tenant  onlv.  The  net 
proceeds  of  the  property  for  the  next  ten  years  may  l)e 
nothing.  If  their  mother  continues  to  live,  this  will  be  no 
loss  to  the  infants,  but  onlv  to  her.  It  can  be  no  reason  for 
a  sale  until  her  death. 

The  only  question  in  the  case  is,  will  this  property  bring 
as  much  now  as  it  will  at  the  death  of  the  life  tenant,  ten 
or  twenty  years  hence  ?  If  it  will  not,  it  is  not  for  the 
interest  of  the  infants  to  sell,  that  is,  if  the  life  tenant  is  to 
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iviviw.  a  shaiv  of  tlio  ]»r<x» •<»«].<,  or  of  the  ineomo  from  thei 
:\(.'i'or«lin>^  lo  till*  i-iilos  of  this  croiirt. 

Tln*n*  is  IK  •tiling  in  tho  rvitLnio*  tliat  sliows  iho  locatic: 
or  viciiiai^f  <>f  ilijs  prn|M.Tty,  or  wlu'thor  any.  or  what  iir^— 
)>rovi'inont  in  vahn*  can  ho  rxpccttHl  in  iho  fiitiiro.  TKT 
master  hatl  imthins^  on  \vliirli  to  ha.si*  liis  roport  a.s  to  iL  '  J 
mat  tor.  Ami  iliis  court  oiii^ht  not  to  act  in  this  most  ir  "^^ 
purtant  matt«'r  of  disposimx  of  infants'  estates,  Hj»on  a  ma^-- 
t  'r's  report,  matlc  \vithout  rci^ar«l  t<.)  either  hiw  t)Y  evidonc": 
or  to  uivc  sucli  ri"]»ort  anv  W(Mj:ht. 

An«l  it  is  v«Ty  'ju«'Stio]iahlc,  as  tho  statute  makfs  tho  ic: 
faiits  in  tln'sc  appHi-ations  for  saK'S  tlic  wards  of  this  coui*^ 
wliethcr  it  is  not   tlio  duty  of  tlic  court  in  this  casv*  to  aj 
point  s<:)nic  special  L^uanhan  to  sec  that  the  Hfc  tenant  j»e: 
fonns  lier  le^ral  duty  n['  |iuttiiit^  and  keeping  these  premiso*^^^^-^ 
in   rej.air;  which   h«.»th  slie  and  her  husl»and  testify    tha 
thev  have  not  <lone  and  do  n«»t  inteinl  to  do. 

■ 

Tlie  master  reports  tliat  J?<»<.m»0  is  a  jtojkt  price  at  wliiel 
to  Sell  the  estate  of  the  infants,  hut   the  report  as  to  ih^ 
release  of  the  lite  estat«'  makes  it  seem  that  he  intended  thir== 
sum  toinelude  the  inti-rest  uf  the  life  t«*nant ;    in  lliis  respec^ 
it  is  so  unci'rtjiin  thai  it  could  not  he  acted  upon. 

The  interi'st  of  th«-  infants  in  this  ]»ruperty  is  uncertain  ^ 
an«l  sueh  as  it  is  har<l  to  sujipos*^  that  any  person  of  ordi-^ 
nary  }»rudenc«-  would  purcha-e.  uidess  at  a  very  low  price- 
The  pr'»|ieity  was  "levisi'il  to  their  mother  for  life,  and  after 
her  death   !•»   !"•  «'«iually  «livid«Ml   amon;^   her   heirs.     The? 
(Vjuit  of  Krrors  in   .Dr/aarM  v.  JlnjijH'r,  2  Zah.  599,  held 
that  such  <l«-visi'  Lcav^'  to  the  chii«lren  a  vested  estat«.*.     This 
<lecision,  which  .-ur]irisi-d  sueh  of   tlie   profession  as  were 
familiar  with  the  romnn.'U   law  tloctrinc  of  contingent  iv- 
mainders,  has,  l-y  acjuiiSf^'nce,  luM-ume  the  settled  law  of  the 
stat«':  and  it  is  wisi*  l«:^islati«Mi,  at  least,  if  it  did  change  tho 
old  rules.     P)Ut  hy  it  ilie  estatt^  of  the  children  will  ojkui 
and  let  in  anv  child  of  the  mother  vet  to  he  horn  (and  her 
ai^e  or  cfjjidition  n«»  where  a] "pears),  and  if  either  of  them 
die  I'cfoi-e  the  mother,  no  eDnvt-yance  hy  sjichfchikl,  or  by 
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orJ^X'  of  thin  court,  would  convcn-  aiiv  ost.ito.  If  all  throe 
f^hoiilcl  so  die  tho  purclmsor  would  take,  nothing  at  all.  In 
sucli  Ofusc  it  would  ai)j)ear  improper  for  this  court  to  otti^r  f')r 
^alo  tlie  property  of  infants  under  circumstances  that  must 
caii55o    a  great  sacrifice. 

"^  *"-*t:  if  a  purchaser  is  found  willing  to  buy  at  a  pri(^e 
^^'■'"^i^'lx  wouM  l)e  the  value  of  the  pro]>erty,  was  there  no  risk 
^^'  *-*^'>iUin;rencv,  it  mii^ht  he  the  dntv  of  the  court  to  order 
^n#'  S55ili-..  But  with  a  life  whose  |»rolial.>le.  <luration  may  l»e 
^'^^"•".'ii  t  V  vcars,  it  is  so  difficult  to  judj^c  what  will  l»c  the  value 
^*^  tlx^.  I'«...  at  the  termination  of  that  lite,  that  it  is  almost 
^'^"^1  ••  .>s<.^il.UMo  estimate  its  nresent  value.     If  at  the  end  of 

A.  * 

^^"<<'iity  years  this  pro|M*rty  wouM  l>e  of  twice  its   present 

^'^•^^"l<et  value,  which   is   not  an  ini[»n)hahle  or  extravagant 

'"■'"t  1  f  xx;it:',  what  the  infants  sh''uld  r.'i''iv«'  is  douhle  what  it 

•■H>"i.xl(l    |,t.    calculated  on    its   ])r«'s«Mit    value;    and    then*   is 

^  *  «  •  ]»roperty  in  the  flourishing  an«l  prosperous  ])arts  of  the 

*^  ^  *-^-  that  has  not  duuMed  in  value  in  the  last  twentv  vears. 

Ml    -  "I  '  • 

'     '  ■-       that  will  not  have  the  likt^  in<-r«M<e  in  the  next  twentv. 

**-*       advantage  of  i)resrnt  enjovmi'ni    hflong^    to    the    lifr 
t '  1  1  •- 

^'"■^'iit;   future  increase  in  value  to  tli  •  remainderman:   the 

*  '^  X  f  of  the  fee   is  c(»m|)Osed  of  Imth.      IW  a   sal»\  the  re- 

,.  '  ^  ^  >  iderman   loses  this    advantai^e  and  shares   it    with  the 

htV*       ^. 

Tenant. 

-■^  i*  it  is  ileemed  advisable  to  press  this  apjilication  further, 

*  *->ay  he  referred   to  another  s])ecial  master  to  in<piire  and 

-- l><.^jrt  upon  the  facts,  to  he  ascertained  through  witness'.'s.* 

"  ^^<->  salt;  will  not  he  ordereil  upon  the  present  report. 


McOLrRG  v-y.  Ti:ni:v. 

*-  A  innrriago  r'-rennmy.  tljou^li  aotujiHy  ainl  li'i^ally  i»f-rlnnn""l.  wIh.-u  it 
^'^*<  in  ji^t,  and  not  intoinlfil  to  l»e  a  (Mintrart  of  marria^r,  an<l  it  wa:*  s<i 
^**^<*»t()oiI  at  the  time  hy  botli  jiariits,  ami  if  so  cinisitlfcreil  an<l  tn-atni  l»y 
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M'M.'li.iii:  '•.  T'Mv. 

J.  T!ir  ''"iiri   "1  '  "i  :i::'''!y   l.-i-i  t'l"   )■•■•»'.■. i   !«•  •li-.-ljiii-  a   inuni.i'j"  voi  ?, 
•.\!"?i  i":'l<'j!n«-l  !!i  '••>;   aM'i  wli«ii-  it   \v;i^  n-ii  iMti-ii'l'-l  t'»  In-  a  ««'ii!ra«'t  »»t 

■  '•.  Ti.«-   !<-.!'.-l:iT:vf   .j''>  .ni'l   tli--  «"ii-liluii>»ii.il    j'r"Vi^i";i   Imms-isij:  ••»  l*i" 
'!!•  "I-;,  t  x.iiiiii.'-i. 

ArLTU-l  "11  liiial  h.-nriiiLr,  u]"»n  pl«-;i  linns  ami  pro. its. 
.1//'.  -l.  J\.  iJrn/r/i,  l«.r  <•  )in;.laiii;im. 

Mr.    A.   N.   J'J.rlsnil,   Inl-  «l«'t'«'ll<la  lit . 


Tin:  ('h.\n«i:lL''H. 

Tli«'  cMini'lMiiiaiii  siM'k<  t..  lia-v.*  t!i«"  ••.•iN-iiiMiiy  ot'  inarriaixc 
jM-rt'«»rinr«l  Im-iwim-h  li<'r-<*!t'  aii'l  th**  •l»*I"fn«laiit,  in  X«»vi'!iilh»r. 
InO'.*,  <l.M'l:ir«Ml  t'»  1»'»  a   iiullitv.     Tin-   iiTouinl  ^n  whirh   >ho 
a-^ks  this  ili*ci\'«'  i<,  that  althniiLih  tii«'  ri'iTiimnv  was  at-tually 
|M-rlMi'iin'il.  aii'l    i'V  a  jnsti<v'   "f  ih«'  [H'acr  nf  thr   county,  il 
was  niilv  in  i«'.-i,  an«l  ii<»t   iiii>'inl'-«l  in  !•.•  a  «:«'nlract  of  mar- 
liai^'',  an«l   tliat  it  wa-^  s-)   un-lri-stn'Hl   at   ihi*   time   I'V   ImiiIi 
j»arti«'s.  aij'l  tln«'lh«'r  ]H'r>Mns  ].i"«-.-nl  :  and  that  Imih  ]»artios 
liavi'  «'V».'r  .-;n<-.'  <. .  .'•>n>i'l«-rt'«l  an*!  tr«-at«'«l  it,  aiul  liav«'  n«^vor 
IIvimI  in-j-.tii'-i".  "i"  arlnl  t"\vai''l-  '-arh  r.th'-r  as  man  aiul  \vit«*. 
Th«-  I'ill  an<l  an-w.-r  l'"th  siat<'  tlM-sc  as  tin*  tacl.s  of  tlio  cast's 
.iii'.l  that   ii«':»h«'»'  i»arty  intrinl-.l   it   as  a  marriaixc,  or  wa.s 
v;illin>i  I"  ^•^k«'  ih--  nthcr  as  husl»an«l  or  \vit«'.     These*  stat«»- 
iii'ii!.-  ai'-'  .  ••ri""l»«»ratf«l  ny  tli«'  \viiiif>s.-s  |>ri's«-nt.    Tho  coin- 
I'lainahi    '-  an    inrant  «it'  ninctr»'ii   y«'ai"^,  ainl   liail  rotunKMl 
i.if  in  th«'  fvt'iiinir  to  .h-i'si-v  «':tv,  {'roin  an  iwcursion    willi 
*h'"  •Irli'iiilanl  aiul  a  nninlK'i-  '.t'  y..iinLi-  t'ri<'n'ls,  anumg  wlioni 
wa-   a  jn-li«'«*  «•!'  tli"-  |M-arr,  ;ni.|    ail   hfirn^   in   good  spirit.-*, 
'  \«"itrd  iiv  tiif  ••xrni'si«'n.  -li'*  in  i«-:  «*ijall«Mnrc<l  th<*  defend- 
.'ht  i«»  Im^  niarrii'd   t«>  h«'r  •»!!  th«'  s|»-'t,  lio  in    the  .Siimc  spirit 
a.-.-.-pii-d  thf  «hall«-ni;«'.  and  ih«.-  in>ti«-i'  at  tlicir  rcipiost,  Jht- 
t'ormftl   th«'  cri'rniony.  th^'v  makiim"  ih«*   ['I'uper  rospon.sos^ 
Th«:  v<*i«;n:o:iy  was  in  ihr  usual  and  j-ioiM-r  f«rm,  the  jiiMict"^ 
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•/••?i/»tiMj4  whi'tluT  it  was  in  oaj'iicst  nr  in  ji>t.     Tin'  (lft'rji«l- 
.<2it     •.•st'orli'd   tlit^  complainant    to  Iut  lionn',    an«l    l«'l'l    1j«t 
tii'-i't.'  a>    usual  «»n   occasions   nt'  suili  cxrur-^iuns  ;  liotli  actc<l 
ill*}    iVt'Wh'i]  tli»*  inaltri*  as  if  no  ct-ifinony  ha«l  taken  |»la»'t'. 
Alt*  '1*   siinj«-  tiini'  llic  tVifn«ls  nt"  tin*  cimplainant  havinu  hcai'tl 
"1     tli«»  rt-iN-niony,  an<l  tliat  it  lja«l  lu't'ii  I'nnnally  and  |>ro|K'rly 
|»«'i*t<  >i'ini.'<i  lu'tnix'  tin.'  ]»in[nT  inai^isiratr.  raisfil  ilit'  jjUrstion 
•iMi  I    <  •!  it«Traiiu'«l  «li.ml»ts  wh'-tji.-r  it  was  not  a  Iciral  niarriaue  ; 
•tti.  I     1 1  H'  justice  ni«'«lilal«M|  n'lurnin'j:  a  (•••rtitii'atf  oi'  tli«'  mar- \ 
i't«i.i-r«  •    t«»  l»'  r»'c<»nl(.«l  lu'tni-e  tin*  jh'o|ut  nlKrcr.  Tin'  l»ill  M-cksj 
^"  >    ii;i  vt-  the  marriage  dcrlanMl  a  nuUitv,  an«l  to  rrsii'ain  tli»' 
'i-^t  ii  -f  l'rr)m  criiitViiiir  it  for  ri-Cdnl. 

-^r«  'r«-  wor<ls  without  any  int*'ntiMn  corn'sponilimr  t«»  them, 
W;  11  2  j,,^  mjjl;,.  .^  niarriatT''  ^r  anv  nihcr  rivil  conirari.  I5ut 
tiM-  x^-i^rds  are  the  ovi'lence  of  such  intcntinn,  an«l  if  i»ncc 
•*-^«  •!  1 :  m^rd,    it    must    l»c   clearly    .-hown    that    hoih    i»arlie< 

Mitt  '11  ,],.,!  jjii^l    un<liTStonil  that    tlleV  Were  not    to   liaVe  eH'-et. 

T 

^'^       t  Ins  case  the  cvidenee    is  clear  that   no  marriau'e  wa> 
•'^•-1  tdcd  l)V  cither  ]>artv ;   that  it  was  a  mere  ii-i  M-nt  up  in 
.*;xul)crance  of  spirits  t(»  amust;  the  company   and  theni- 
'•"^'•"-s.     If  tliis  is  so,  there  wa<  !i<»  marriaiie.     (  hi  this  part 
^  I  ii*  casi'  I  haw  no  dillieulty. 

-L  Ik*  qucsiion  whether  this  court  has  jurisdiciinn  iii  .-uch 
■^*"**-*  ,  or  similar  cases,  to  deer«'e  a  mai'ria'j:''  to  he  a  nuUiiv,  is 
**  *t  2^,,  j'^.,..^.  fpni-j  doul't.  Th«'  fact  i«f  marriaLTt'  can  )»»  deicr- 
*^**^  <M  hvanvcourt  where  tlieouestioii  arises,  i*r«»ma  jusiioeV 
**^  't^t  in  a  suit  for  t;oods  furiiish«d  to  the  wife,  to  thi-^  curt 
*  t^  •iiicsiion  of  alimonv  and  the  leiralitv  r»f  marriai^i-,  an»i 
'****  'lUcsiion  whctfier  the  ceremony  wa<  in  jest  "r  earnest. 
*^  *^  Id  in  such  cases  lie  tl.'i««rmined.  r»ut  the  liii«linir  wouhl 
*ii  I  v.- liind  the  ]«arties  to  that  suit.  Anoth«-r  suit  tried  th«" 
*  ■^  t  dav  lietween   other  ]>arties   miudil  reaeli  a   ditlerent  re- 

^  *  '^mUkI  the  iudirnient  in  the  first  >uit  could  imt  he  reci-iv«d 

* 

^^t\  an  prlttia  J<u*ic  i'\''h\r\uv  in  the  sul»se'|uent   suit.       It 
^^'^Id  not  nullify  the  niarria«r»'  relati«jn. 

-But  here  the  p^KWilintr  is  ///  /V//?,  strictly  so  c.dleil :  it  is 
l^VDu   tfie   matter    of   the    nnrriaire,    to   d»ft«rmine   simply 
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^/'O/vit0(l  in  ran,  and  dis^olvod  tlio  relation.     Tho  Constitu- 

^/<>/i     t<x)k  away  that  [MDwer  and  vested  the  chancery  powers 

^ii  tilt'   Chancellor.     Anion;^  these  ])Owers  was  that  of  ^rant- 

^^^.ur    cJivoroes  as  then  established.     A  literal  construction  of 

f/ie.*r?i<.*    i  lets  and  constitutional  provisions,  would  not  seem  t^:^ 

^V'.st:      11^  this  court  the  power  of  d«vlaring  marriaL!:es  void, 

*'a:<."«  -2.  »  t:    in   the  cases  sj)ecified,  and  yet  a  lil»eral  construction, 

.^ui<  1  *  -*«  'I  hy  what  was  evi<lently  the  design  of  these  provisions, 

niiLcl  X  Ti.    extend  the  juristliction  of  this  court   to  this  class  of 

r-a.'Sf.-^i^  -         In  every  well  ordered   «^overnnient  it  is  proper  that 

tiid  -*  -^       should  he  some  tribunal  or  power  connw^tent  finallv  to 

«i*.'tt  -  X-  :i  iiiiic  the  validitv  of  so  important  a  matter  as  marital 

i*"^!;^!:  i  <_  .11,  .so   that  i^arties   mav   know   their  obliirations   and 

I'^i^l  r  T_  .r-^^  and  that  this  should  not   be  left   to  be  determined 

^  ''^^•*  ^ntly  by  each  court,  where  the  question  might  incident- 

^'  -  'irise.      And  when    the    powei*   over  this  subject  was 

'^"^^  ^  i     from  the  legislature,  it  is  fair  to  infer  it  was  intende<l 

**  *       left  with  this  court,  upon  which  jurisdietion  over  most 

^^^.*2-4  of  divorce  had  lu'en  directlv  conferred. 

^  ^        the  state  of  New  York,  Chancellor  Kent  and  Chan- 

^       *^  *  ^  *    Sandford,   both  held,  with    statutes  more   restricted 

,.  *^  ^  *        ihat  of  New  Jersey,  that  the  power  of  dei»laring  mar- 

^,|   •■=^^~*'>s  void  for  fraud  or  fr)rce,  was  vested   in  the  Court  of 

■r  I J*,^  *  >-  <'ery.     Aymar  v,  Boff,  3  /.   C  R.  40  ;    Wif/htmua  v- 

^  ^'^  ^^J)nan,  iJ.  C  11  Uli;  Fcrlat  v.  Gojon,  1  Ropk.  478. 

r*,^       "^  >«l   the  Supreme  Court  of  tin*   state  of  Vermont,   in 

•  ^^'-^-  V.   Field,  13  17.  460,  on  an  appeal  from  chancery, 

vir  -  *^       well   considert^d   o})inion  delivered  by    Chief   Justice 

V  ^     -T         '^'^^^^  \\^\^  that  the  courts  of  chancery  of  that  state 

^.^  ^he  power,  without  any  direct  delegation  of  it  for  that 

^^       '^  V^«Dsc,  to  declare^  a  marriage  procured  by  fraud  and  force 

J5-**>void. 
^        ^-     *\m  satisfied  that  this  ccairt  has  the  j)0wer,  and  that  this 
*  ^     f»roper  cxise  to  declare  this  marriage  a  nullity. 
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Lewis  vs.  Conover. 

When  a  mortgagee  is  ma<l(»  defen<lant  to  a  suit  for  foreclosure,  and  the 
final  decree  in  that  suit  gives  such  mortgagee  his  costs,  he  will  not  be  re- 
(juired  to  cancel  or  release  his  mortgage  before  the  costs  are  paid.  The 
mortgage  is  merged  in  the  decree,  and  such  relief  will  not  be  granted  until 
the  decree  is  fully  satisfied. 

Qu(Fr€.  Whether,  after  such  decree,  a  suit  can  be  maintained  in  equity 
to  compel  the  rcrlease  or  canceling  of  the  mortgage. 


This  cause  wtis  argued  upon  bill,  answer,  replication,  and 
proofs. 

Mr.  S.  M.  Dickinson,  for  complainant. 
J/>.  H.  Allen,  jun.,  for  defendant. 

The  Chanx'ellgr. 

The  ol)ject  of  this  suit  is  to  compel  the  defendant  to  Ciin- 
C3l  or  relea.se  a  mortgage.  The  complainant  contends  that 
the  mortgage  is  fully  paid.  The  defendant  contends  that 
the  mortgage  is  not  quite  paid,  and  that  there  is  besides 
some  costs  due  on  a  decree  by  which  the  premises  were 
<lirectcd  to  be  sold  for  its  payment  in  a  foreclosure  suit. 

In  June,  1860,  the  defendant  filed  a  bill  to  foreclose  this 
mortgage ;   he  neglected  to  proceed,  and  in  1869  this  bill 
was  dismissed ;  no  costs  on  this  dismissal  can  be  recovered 
by  the  defendant.     But  in  August,  1860,  a  prior  mortgagee 
commenced  a  suit  to   foreclose,  which  proceeded   to   final 
decree.     Conover,  the  defendant  here,  was  made  a  defend- 
ant in  that  suit,  and  in  it  a  final  decree  was  had  in  May, 
1861.     This  decree  is  in  favor  of  the  defendant,    for  tli 
amount   due  on  his  mortgage,  and  costs  to  be  taxed   i 
$23.18,  which  have  never  been  paid.    The  receipts  produced^ 
by  the  complainant,  if  sufficient  to  satisfy  the  mortgage  de' 
and  interest,  clearly  do  not  cover  their  costs;  and  two 
these  receipts  are  expressed  to  be  on  account  of  the  moir 
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gage  and  decree.  Bolides  this,  it  appears  to  me  that  the 
whole  debt  and  interest  is  not  paid.  The  letter  of  June 
30th,  1866,  agreeing  to  pay  seven  per  cent,  from  that  date," 
and  the  act  of  March  15th,  of  that  year,  entitled  the  de- 
fendant to  interest  at  the  rate  of  seven  per  cent.  This 
would  leave  a  small  sum  due  on  the  mortgage.  The  mort- 
gage is  merged  in  the  decree,  and  even  if  a  suit  can  be 
maintained  in  equity  to  compel  the  release  or  canceling  of 
a  mortgage  after  such  decree,  no  such  relief  will  be  granted 
until  the  decree  is  fullv  satisfied. 

The  bill  must  be  dismissed. 


Linn  and  others  vs,  Wheeler. 

1.  An  injunction  against  a  defondant  to  re8train  liini  from  receiving  a 
sum  of  money  in  the  hands  of  hi^  attornny,  or  from  permitting  it  to  he  paid 
to  anv  one  for  him  or  on  his  l/ehalf,  will  not  he  dissolved  on  motion  of  the 
attorney. 

2.  No  one  hut  a  party  to  a  suit  can  make  any  motion  in  it.  exce]>t  for  the 
purjKJse  of  being  made  a  party. 


The  bill  in  this  case  is  filed  by  Edward  N.  Linn,  Richard 

Philip,  John  G.  Stanley,  William  B.  Stanley  and  Alexander 

i^hilip,  who  together  constitute  the  firm  of  R.  Philip  &  Co., 

of  Belleville,  in  the  county  of  Essex,  New  Jersey,  against 

Charles  H.  Wheeler  and  Charles  H.  Wheeler,  junior,  both 

<:::>£  said  township.     It  sets  forth  that  on  or  about  October 

^8th,  1869,  they  recovered  judgment  against  Charles  H. 

AVheeler  for  $230.25,  besides  casts  of  suit.     That  on  De- 

'^iember  24th,  18G9,  they  issued  execution   thereon,  which 

Xviis  returned  to  January  Term,  "  no  goods  or  lands,  et(\" 

^n^hat  the  judgment  has  never  been  paid  or  satisfied,  and 

^hat  there   is  due   upon  it  $268.22,  with   interest.     That 

Charles   H.  Wheeler,  as  the   complainants   have  been   in- 
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formed  and  believe,  about  September  17th,   1869,  ente^:^^ 
into  an  agreement  in  writing  with  the  Montclair  Rail>fci?^^ 
Company  in  tlie  form  of  a  proposal  to  do  work,  grading 
part  of  their  roa<l.    That  on  or  about  September  10th,  II 
and   after  suit    had    l>een    commenced   by   plaintifis, 
Wheeler  went  to  the  office  of  llie  company,  and  in  an  inl 
view  with  one  H.  H.  Fuller,  .said  that  he  desired  that 
words  *^  and  Son  "  should  be  affixed  to  his  signature  to 
proposal,  and  representing  that  he   desired   that   his 
should  be  interested  with  him  in  the  contract.    That  Full- 
acting   for   the   company,  assented  thereto   and   permittr  ^^ 
Wheeler  to  make  the  addition  to  his  signature  to  the  pf<^ 
posal.     That  complainants  have  been  informed  and  belie 'v^ 
that  the  work  was  thenceforth  done  under  those  j>roix>sal?^ 
in   the  name  of  Wheeler  and  Son,  but  that  Wheeler,  aftei 
that   alteration,  continued    to   control    the   workmen   and 
superintend   the*  operations  of  the   work  as  before.     That 
they  are  informed  and  lielieve  that  a  dispute?  arose  between 
Wheeler  and  Son  and  the  company,  as  to  the  amount   of 
work  done  under  the  agreement,  and  iis  to  the  sum  justly 
due  to   Wheeler  and  Son  on  account  of  the  work.      That 
thereupon  Runyon  and  Leonard,  as  attorneys  for  Wheeler  and 
Son,  instituted  for  them  a  suit  in  the  Supreme  Court  against 
the  company,  and  recovered  judgment  for  $1961.50  besides 
costs,  and  thereupon  a  writ  of  execution  Wii.s  issued  to  the 
sheriff  of  Essex  county.     That  on  or  about  May  26th,  1870, 
com])lainants  commenced  '*  supplementary  proceedings  "  un- 
der the  act  entitled  "  an  act  to  prevent  fraudulent  trusts  and 
assignments,"    against    said  Charles    H.   Wheeler,    which 
have    been    proceeded    in,  and    that    witnesses    have    ap- 
peared   before   the   commissioner   and  testified  concerning 
the  matters  which  formed  the  ground  of  the  reference,  but 
that  the  examination  is  not  yet  completed.     That  on  proof 
of  the  facts  and  circumstances  required  by  the  act,  made  to 
the  judge  by  the  oath  of  John  Ettenborough,  an  order  was 
made  that  Charles  H.  Wheeler  refrain  from  receiving  the 
money,  or  any  part  thereof,  either  from  the  company  or 
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^-^om  Charles  H.  Wheeler,  junior,  or  from  any  other  person ; 
^^^d  that  Charles  H.  Wheeler,  junior,  should  refrain  from 
^^ying  the    money   or  any  part   thereof   to   Charles    H. 
•^"Tieeler,  or  any  other  person  in   his  behalf,  till  further 
^^cl€3r  be  made  in  the  premises.     That  those  orders  were 
^'at^ci    June  6th,  1870,  and  were  served  upon  Charles  H. 
*^*^^oeler  and  Charles  H.  Wheeler,  junior.     That  the  com- 
ply, ijx^^nts  have  been  informed  and  believe  that  subsequently 
^^  i^^s^iing  execution  against  the  company  and  the  making  of 
th<3fti<3     orders,  the  company  paid  the  sheriff  of  Essex  the 
ani.<z>i^xiit  of  the  judgment,  $1961.50,  besides  costs ;  and  that 
lu<3       srilieriff  has  paid  the  money  over  to  Runyon  and  Leon- 
ar(.t ,  complainants'    attorneys.       That    the     complainants 

r^'^^^^^^tily  fear  that  Runyon  and  Leonard  will  pay  over  the 
enx:,xx*43  amount  of  thase  moneys  to  said  Charles  H.  Wheeler, 
J^'^^^^x-,  and  that  irreparable  mischief  will  thereby  be  done 
^^       ^  l:ie  complainants.     The  complainants  further  show  that 
■^    ^^^^^les  H.  Wheeler  is  entitled  to  the  whole  or  a  large 
J^*^"*^^     of  that  money  to  his  own  use;  and  that  they  are  enti- 
^^■^       to  have  their  judgment  satisfied  out  of  it.     The   bill 
^    ^^>^«^  an  injunction  to  restrain  Charles  H.  Wheeler,  junior, 
*"*>-    receiving  the  money  in  the  hands  of  the  attorneys,  or 
^     \>Sirt  thereof,  and  to  restrain  Charles  II.  Wheeler  and 
■^^^^^les  H.  Wheeler,  junior,  their  agents,  attorneys,  and  ser- 
,  *     ^  ^^*^,  from  permitting  said  moneys,  or  any  part  thereof,  to 
I        ^  ^^ansferred  or  paid  to  any  person  or  persons  in  their  be- 
*      ^        until  further  order.     An  injunction  issued  pursuant  to 
^^     ^r>raver  of  the  bill. 

le  cause  wa.s  argued  on  motion  to  dissolve  or  modify  the 

^J^  1 1  -fc  -^ 
-'  ^"^  ^^ction. 

'.  T.  Runyon  and  Mr,  Lconnrdj  in  supi)ort  of  the  motion. 

le  Wheelers  are  the  only  defendants  to  the  bill.     There 

,  at  the  time  of  filing  the  bill  and  obtaining  the  injuuc- 

other  person^s  who,  to  the  knowledge  of  the  complain- 

^  claimed  all  the  money  in  the  hands  of  the  attorney  of 

^    I^laintiflfe  in  the  railwav  suit,  under  and  bv  virtue  of  an 
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order  (in  effect  an  assignment,)  given  by  the  Wheelers  to 
them,  March  21st,  1870. 

The  parties  referred  to  are  the  commercial  firm  of  Bryant 
and  Co.,  mentioned  in  the  affidavit  of  Henry  W.  Morehouse, 
submitted  on  their  behalf  on  the  argument  of  this  motion. 

Although  the  complainants  knew  of  this  claim  on  the 
part  of  Bryant  and  Co.,  they  did  not  make  Bryant  and  Co., 
(the  firm  doing  business  in  the  city  of  Newark),  parties  to 
tiie  suit.  But  it  will  be  perceived  that  the  effect  of  the  in- 
junction in  restraining  the  attorneys,  from  "  permitting  the 
said  moneys,  or  any  part  thereof,  to  be  transferred  to  any 
pei'son  or  persons,  on  behalf  of  the  said  Charles  H.  Wheeler, 
and  Charles  H.  Wheeler,  junior,"  is  to  prevent  the  payment 
of  monev  to  Brvant  and  Co. 

Charles  H.  Wheeler  and  Charles  H.  Wheeler,  junior, 
having  neither  of  them  any  interest  in  the  moneys  in  the 
hands  of  the  attorneys,  will  not,  of  course,  answer  the  bill 
of  complaint. 

Messrs.  Brvant  an  Co.,  not  being  parties  to  the  bill,  can- 
not answer  the  same.  They  are  therefore  compelled  to 
come  into  court  and  ask,  upon  their  affidavit  of  the  facts  in 
the  case,  that  the  injunction  may  be  so  mociified  as  to  per- 
mit them  to  receive  from  the  hands  of  the  attornevs  the 
monev  which  is  their  due. 

They  have  therefore  prepared  (and  caused  to  be  serve^l 
on  the  27th  of  August  last,  upon  the  complainants'  solicitor) 
an  affidavit  setting  forth  the  circumstances  under  which  they 
ask  the  modification  of  the  injunction.  Those  circumstances 
are  brietlv  these :  that  on  the  21st  of  March  Uist,  Charles 
II.  Wheeler,  junior,  was  indebted  to  the  firm  in  a  large  sum 
of  money,  namely,  ;?10o5.25  for  groceries,  feed,  and  grain, 
by  the  firm  of  Bryant  and  Co.,  furnished,  sold,  and  provided 
to  him  before  thaty  and pntwipalli/  u^ed  bt/  him  in  carri/ijig 
on  the  work  under  the  contract  in  the  bill  vientioned ;  and 
being  so  indebted  to  the  firm,  and  contemplating  and  desir- 
inif  further  credit  for  like  supplies,  Charles  H,  Wheeler^ 
junior^  and  his  father,  Charles  H,  Wheeler,  on  the  depo- 
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nen ts  asking  for  pay  (the  deponent  being  one  of  the  firm) 
for  the  bill  then  accrued,  propo-sed  to  give  to  the  firm  an 
order  on  the  claim  against  the  Montclair  Eailway  Company, 
ill  the  bill  mentioned,  to  secure  to  Bryant  and  Co.,  not  only 
the  money  due  to  them  at  that  time,  ($1055.25),  but  such 
further  sum  as  should  accrue  and  become  due  to  them  from 
Charles  H.   Wheeler,  junior,  whether   for   groceries,  feed, 
grain,  cash  advanced  or  otherwise,  to  which   proposition 
Bryant  and  Co.  then  assented ;  and  on  that  day,  March  21st, 
1870,  they  received  from  the  Wheelers  an  order  of  that 
date   on  Runyon   and   Leonard,  as   attorneys   in   the  suit 
against  the  railway  company,  for  so  much  of  the  moneys 
coming  to  the  Wheelers  from  the  railway  company  as  would 
be    sufficient  to  cover  the  account  of  Brvant  and  Co.,  then 
existing  against  Charles  H.  Wheeler,  junior,  and  whatever 
further  indebtedness  might  be  contracted  as   above   men- 
tioned by  Charles  H.  Wheeler,  junior,  with  Bryant  and  Co., 
for  groceries,  feed,  grain,  or  other  account  up  to  the  time  of 
the  receipt  of  the  moneys  by  Bryant  and  Co.,  under  the  order. 
That  the  order  was  in  waiting,  and  is  now  in  the  possession 
of  Bryant  and  Co.  That  after  the  making  and  receipt  of  the 
order,  Br}'ant  and  Co.  presented  it  to  Runyon  and  Leonard  on 
the  same  day,  March  21st,  1870,  in  order  that  it  might  be 
'T  the  attorneys  accepted  so  far  as  usual  in  such  cases,  and 
^^  presenting  the  order  to  the  attorneys,  a  note  thereof  was 
niade  by  the  senior  partner  of  Runyon  and  Leonard,  recog- 
nizing  the  right  of  Bryant  and  Co.,  under  the  order.     That 
OH  the  strength,  credit,  and  faith  of  the  order,  Bryant  and  Co. 
I^ve  further  credit  to  Charles  H.  Wheeler,  junior,  for  gro- 
^^ries,  feed,  and  grain,  some  of  which  went   to  pay  orders 
g^ven  by  him  to  men  who  had  worked  under  his  contract, 
^M  advanced  to  him  from  time  to  time  money  (5^150),  some 
^^  which  was  borrowed  to  pay  witnesses'  fees  in  the  railway 
^^it,  and  other  expenses  therein,  some  to  pay  a  license  fee 
^lue  to  the  government,  and  some  to  pay  Charles  H.  Wheeler, 
junior's,  necessary  traveling  expenses.     That  to  the  affidavit 
IS  annexed  a  true  copy  of  their  account.     Further,  that  no 
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part  of  tlioir  claim  has  been  paid,  and  that  it  all  amount 
$1689.64,  with  interest,  is  due,  and  that  they  have 
security  for  it,  or  any  part  of  it  except  by  the  order, 
the  judgnKMit  recovered  against  the  railway  company, 
elusive  of  costs,  amounts  to  $1961.50,  and  bears  inte 
from  Juno  7th,  1870;  that  out  of  it  is  to  come  $250  for 
fees  of  plaintiff's  attorneys,  over  and  above  the  ta,xed 

From  this  it  appears  that  after  paying  the  counsel  fee^- 
the  suit,  there  will  not  remain  enough  money  to  pay  Brj=* 
and  Co.  the  amount  due,  including  interest,  on  their  or*" 

The  affidavit  goes  on  to  say,  that  John  Ettenboroug 
in  the  opinion  of  the  deponent,  the  real  owner  of  the  j\ 
ment.     That  he  knew  at  the  time  of  filing  the  bill,  of 
existence  of  the  claim  of  Brvant  and  Co.,  and  knew  it  fi 
long  time  before  that.     That  he  em})loyed  counsel  to  di^- 
the  bill,  and  obtain  the  injunction,  and  that  coraplainju-- 
have  really,  as  the  deponent  believes,   no  interest  in 
claim,  and  took  no  part  in  the  prej^aration  of  the  bill 
obt<aining  the  injunction,  and  that  Ettenborough,  as  tl 
believe  and  are  informed,  employed  counsel  to  conduct 
supplementary  i)roce(Mlings  al)ove   mentioned ;  and  furtl 
that  in  a  recent  conversation  which  Ettenborough  had  w 
the  deponent,  he  told  him  that  he  was  interested  in  the  c 
lection  of  the  chiim. 

In  response  to  this  the  complainants  have  presented  oi 
the  affidavit  of  John  Ettenborough,  which,  it  will  be  j>« 
ceived,  in  no  sensi^  denies  anv  of  the  statements  contained 
the  affidavit  of  !Mr.  Morehouse,  of  the  firm  of  Bryant  and  C 
the  affidavit  above  set  forth.     In  this  affidavit  Mr.  Ett 
l)orough  admits  that  in  the  conduct  of  this  suit  he  is  acti 
for  the  complainants  (he  says  as  attorney  in  fiict),  but  it  - 
to  be  observed  he  <loes  not  deny  that  he  is  the  only  [>ers 
interested  in  the  claim,  nor  does  he  allege  that  the  co 
plainants  have  any  interest   in   the  suit.     He  admits,  b 
says  that  he  did  it  as  attorney  in  fact,  that  he  employ 
counsel  to  conduct  the  supplementary  proceedings,  and  sa;;. 
that  he  resides  at  Belleville,  where  the    Wheelers  resid 
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that  he  is  acquainted  with  them ;  that  they  are  father  and 
son,  and  that  they  have  resided  in  the  same  house  for  more 
than  a  year  past,  and  that  Charles  H.  Wheeler,  junior,  is 
unmarried.  This,  with  a  statement  contained  in  the  aflSda- 
vit  in  reference  to  the  delay  or  stoppage  in  the  supplementary 
proceedings,  is  all. that  is  contained  in  the  affidavit. 

It  will  be  seen,  then,  that  the  complainants  in  this  case 
at  the  time  of  the  filing  of  the  bill,  and  before  that  time^ 
well  knew  that  the  claim  of  Bryant  and  Co.  existed  to  the 
money  in  the  hands  of  the  attorneys.  Knowing  this,  they 
also  know  that  the  Wheelers  had  not,  and  could  not  have 
any  interest  in  the  fund,  for  all  of  it,  over  and  above  the 
counsel  fees  of  plaintiSs '  attorneys  in  the  suit,  was  needed  to 
pay  Bryant  and  Co. ;  and  yet  this  bill  is  filed  agamst  the 
Wheelers,  who  have  no  interest  in  the  suit  as  above  stated, 
and  Bryant  &  Co.  are  not  made  parties  to  it.  The  conclu- 
sion is  irresistible,  that  the  bill  and  injunction  were  intended 
by  the  complainants  as  means  of  indirectly  obtaining  that 
which  they  could  not  have  obtained  directly.  By  restrain- 
ing the  Wheelers  and  their  attorneys  from  paying  away  the 
money,  they,  of  course,  prevent  the  attorneys  from  pa}nng 
Bryant  and  Co.,  who  are  lawfully  entitled  to  receive  it. 

Under  these  circumstances,  it  is  respectfully  submitted 
that  Bryant  and  Co.  should  have  relief,  and  that  the  injunc- 
tion should  be  so  modified  that  Bryant  and  Co.  may  be  per- 
:rnitted  to  receive  their  money. 

Mr,  F.  W.  Steve)i8,  contra. 

The  complainants  in  this  suit,  inasmuch  as  they  are  judg- 
Jnentand  execution  creditors,  arc  entitled  to  the  relief  they 
s^eek,  if  they  can  show  equitable  grounds  for  such  relief.  1 
JStockt  465;  4  John^.  C.  H.  671. 

The  bill  charges  fraud,  and  in  consequence  thereof,  that 
the  judgment  recovered  in  the  joint  names  of  Charles  H 
Wheeler  and  Charles  H.  Wheeler,  junior,  the  defendants,  is, 
in  reality,  the  judgment  of  diaries  H,  Wheeler  alone, 

Tne  firm  of  Bryant  and  Co.,  who  are  strangers  to  the  suit 

Vol.  VI.  Q 


238  CASES  IN  CHANCERY. 

Linn  r.  Wheeler. 

as  brought,  make  a  motion  to  dissolve  the  injunction  issued, 
so  far  as  to  permit  their  claims  upon  said  judgment  to  he 
satisfied.     They  base  their  claims  upon  an  order  alleged  to 
have  been  given  to  them  by  Charles  H.  Wheeler,  and  his 
son  Charles  H.  Wheeler,  junior,  upon  Wheeler  and  Son  s 
attorneys,  Messrs.  Runyon  and  Leonard.     The  date  of  this 
order  was  March  21st,  1870.     It  was  an  order  on  the  claim 
against  the  Montclair  Railway  Company,  (given  pending  the 
suit  against  said  company)  to  secure  to  said  firm  not  only  the 
sum  then  alleged  to  be  due  them  from  Charles  H.  Wheeler, 
junior,  viz.  $1055.25,  but  such  further  sum  as  should  accrue 
and  become  due  to  them  from  said  Charles  H.  Wheeler, 
junior,  which  last  mentioned  sum  amounted  on  August  12th, 
1870,  to  $634.39,  making  the  totxil  amount  alleged  to  be 
due  the  firm  under  said  order,  $1689.64. 

The  judgment  against  the  said  railway  company,  exclu- 
sive of  costs,  amounts  to  $1961.50.  The  difference  between 
$1961.50  and  $1689.64,  is  $271.86,  and  out  of  this  residue 
Messrs.  Runyon  and  Leonard  request  permission  to  deduct 
$250  for  their  counsel  fees,  leaving  only  $21.86  to  be  finally 
disposed  of. 

The  order  given  to  the  said  firm  was  presented  to  said 
attornevs  on  the  same  21st  dav  of  March,  1870,  and  '  re- 
cognized'  by  said  attorneys. 

The  insistment  of  the  firm  upon  this  motion,  must  doubt- 
less be  that  they  are  the  equitable  assignees  of  a  part  of  the 
said  judgment,  and  in  the  absence  of  fraud  their  insistment 
would  be  proper,  for  a  debtor  may  prefer  one  creditor  to 
another. 

The  case  of  the  complainants  is  based  upon  the  fraud 
committed  upon  them.  They  submit,  that  this  is  a  fraudv- 
lent  attcm.j)t  to  pay  Charles  IL  Wheeler,  junior's,  debt 
with  Charles  IT.  Wheeler  s  mone}/. 

First.  The  money  is  Charles  H.  Wheeler's.  It  is  true 
that  the  claim  was  sued  and  judgment  recovered  in  the 
name  of  father  and  son,  jointly.  But  the  afiida\it  of  Her- 
nando A.  Fuller,  annexed  to  the  bill  of  complaint,  shows 
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under  what  circumstances,  and  for  what  reasons,  the  son  was 
wrought  into  the  contract. 

It  appears  by  this  affidavit,  that  on  July  17th,  18G9,  pro- 
.>03als  in  writing  were  made  by  Charles  H.  Wheeler,  which 
were  signed  by  said  Wheeler  alone,  and  then  accepted  by 
^aid  Fuller  on  behalf  of  the  company.  Nearly  two  months 
lifterwai'ds,  Wheeler  went  to  the  office  of  said  railway  com- 
[>any,  and  desired  to  change  the  contract  by  inserting 
therein,  after  his  own  name,  the  words  "  and  Son." 

The  motives  that  prompted  that  change  might  have  been 
either  laudable  or  fraudulent.  But  what  language  could 
more  clearly  leveal  a  fraudulent  contrivance  to  avoid  the 
payment  of  a  debt?  "  That  his  creditors  were  suing  him  out 
where  he  lived,  and  wanted  to  ruin  him ;  he  wanted  it  just 
ixed  so  that  they  could  not  come  and  damage,  him,  or  seize 
ii«  I^roperty." 

As  against  the  persons  this  alteration  was  intended  to 
*^ej  udice,  it  is  void ;  that  is  to  say,  as  to  the  complainants 
t^^  contract  must  still  be  regarded  as  the  contract  of 
^harles  H.  Wheeler  alone. 

But  secondly  J  the  debt  is  Charles  H.  Wheeler,  junior's, 
'•  €.  the  debt  of  $1689.64  claimed  to  be  duo  the  firm  of 
^i*yant  and  Co.) 

H.  W.  Morehouse,  (of  the  firm  of  said  Bryant  and  Co.),  in 
^1'**  affidavit  asserts  this  to  be  the  case.  He  nowhere  pretends 
*^at  Charles  H.  Wheeler,  the  father,  is  said  firm's  debtor, 
*vit  swears  that  everything  was  charged  against  the  son. 

But  a  distinction  must  be  taken. 

The  firm's  claim  under  the  order  is  in  part  prospective, 
^^^  part  retrospective. 

1*^,  prospectively.     As  to  the  supplies  furnished  subse- 

^iUeutly  to  March  21st,  1870,  (the  time  when  the  order  w<as 

given),  they  may  have  been  furnished  in  good  faith  by  said 

finn,  on  the  security  of  said  order.    If  that  were  the  case, 

their  equity  as  to  this  part  of  their  demand  appears  to  be  as 

great  as  that  of  the  complainants. 

2ndf  retrospectively.    No  such  grounds  however  can  bo 
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taken  in  reference  to  supplies  furnished  prior  to  March  21  fit, 
1870.  The  firm  (so  we  must  conclude  from  H.  W.  iC  ore- 
house's  affidavit)  have  given  credit  to  the  son  alone.  It 
would  seem  as  if  father  and  son  might,  as  to  at  least  a  j>5^rt 
of  the  claim,  have  been  made  jointly  liable.  Yet  the  fi.irin 
elected  to  make  the  son  their  debtor,  they  cannot  now  l:i.oU 
the  father.  The  election  having  been  made,  the  fatheir  is 
under  no  legal  obligation  to  them,  and  that,  supposing  "tliiat 
he  may  have  received  a  benefit.  Hetfield  v.  Dow,  3  Dut^^^^ 
440. 

The  father  being  under  no  legal  obligation  to  the  firm  ,  ^^^ 
assignment  of  his  interest  in  the  judgment  was  purely  vol^^i^' 
tary.  But  a  voluntary  assignment  is  not  allowed  to  pr^  -%rail 
against  those  who  w^ere  creditors  prior  to  the  assignn:»-  ^E^nt. 
1  Stonjs  Eq.  Jur.,  §  381. 

Bo7ia  fides  is  not  enough  in  such  a  case,  the  assignrB-"^^^^^ 
must  bo  made  on   valuable  consideration;  and  here  ^^® 

father  received  no  benefit  from  his  assignment. 

But  in  consequence  of  the  fraud  in  affixing  the  w 
"and  Son,"  to  the  contract  with  the  Montclair  Railway 
pany,  the  entire  beneficial  interest  must  be  considered  t- 
in  Charles  H.  Wheeler,  and  nothing  valuable  could  be 
sidered  as  having  passed,  when  said  order  was  given  to 
firm,  so  far  as  said  order  or  assignment  was  intendec3- 
embrace  charges  and  debts  that  were  prior  to  March 
1870. 

To  postpone  their  claim  to  the  claim  of  the  complainff-^ 
can  work  them  no  injury;  they  have  all  their  remedies  ui:*  *^ 
paired  against  the  son. 

It  is  claimed  that  over  and  above  the  §1689.64  to  be  p* 
to  the  firm  of  Bryant  and  Co.,  $250  should  be  paid  out  of 
residue  of  the  judgment  for  counsel  fees.     But  if  the  O] 
given  before  judgment  be  an  equitable  assignment  to 
full  amount  claimed,  said  firm  ought   to  contribute  pro] 
tionally  to  the  expenses  of  a  suit  in  which  said  firm  W< 
chiefly  interested. 

If  this  injunction  is  dissolved  to  the  extent  asked, 
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will  be  practically  at  an  end.     It  might  be  desirable  to 
in.  the  answer  of  Bryant  and  Co.,  as  well  as  of  the  defend- 

the  court  is  of  the  opinion  that  the  complainants  in  this 
B  have  any  merits,  they  would  beg  leave  to  amend, 
out  prejudice  to  the  injunction,  by  making  the  members 
le  said  firm  parties,  and  by  making  such  further  amend- . 
ts  as  will,  without  changing  the  nature  of  the  case  pre- 
3d  by  the  bill  of  complaint,  enable  the  court  to  make  a 
ee  that  would  afford  the  complainants  adequate  relief. 

HE  Chancellor. 

he  injunction  in  this  case  is  against  C.  H.  Wheeler,  and 
ion  C.  H.  Wheeler,  junior,  who  are  the  only  defendants. 

to  restrain  them  from  receiving  a  sum  of  money  in  the 
Is  of  Runyon  and  Leonard,  who,  as  their  attorneys-at- 

have  collected  it  for  them,  and  from  permitting  it  to  be 
to  any  one  for  them  or  on  their  behalf.     The  defen- 
:s  have  not  answered,  or  applied  to  dissolve  or  modify 
injunction. 

he  application  is  made  by  Bryant  and  Co.,  who  claim  to 
reditors  of  C.  H.  Wheeler,  junior,  and  to  hold  an  order 
/.  H.  Wheeler  and  Son,  both  defendants,  on  Runyon  and 
nard,  for  the  amount  of  this  debt,  to  be  paid  out  of  the 
ey  collected  by  them.  This  order  is  dated  and  was  pre- 
ed  to  Runyon  and  Leonard  before  the  injunction.  The 
'btedness  to  Bryant  and  Co.,  and  the  order  to  them  are 
stated  in  the  bill,  and  as  there  is  no  answer,  are  shown 
affidavits  to  which  no  objections  is  made  by  the  com- 
nants,  who  rebut  them  by  a  counter  affidavit. 
To  one  but  a  party  to  a  suit  can  make  any  motion  in  it, 
ipt  for  the  purpose  of  being  made  a  party.  The  defend- 
*  only  are  enjoined.  If  they  do  not  wish  to  be  free 
n  the  injunction  no  one  else  can  ask  it  for  them.  If  it 
is  further  action  on  the  part  of  the  defendants  to  au- 
rize  their  attorneys  to  pay  the  money  to  Bryant  and  Co., 

dissolution  alone  would  be  of  no  use  to  Bryant  and  Co. 
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If  the  defendants  would  authorize  the  money  to  be  pjm,  i  d, 

they  would  apply   for  the  dissolution  or  permit  it  to 

applied  for  in  their  name. 

If,  on  the  other  hand,  Bryant  and  Co.  have,  as  they  cla: 

an  order  given  and  signed  in  good  taith  before  the  inju 

tion,  which   in  effect   assigns    these   moneys   or   any   \> 

thereof  to  them,  especfally  if  accepted  by  these  attorney- 

they  have  their  remedy  against  them,  and  Runyon  and  I0 

nard    would    be   warranted   and   compelled   to  pay   th 

monevs  to  them,  and  thev  would  not  pav  them  as  the  att>-^^^^:=^r 

neys  of  Wheeler  and  Son,  but  by  virtue  of  an  assignment        ^J 

which  the  monevs  are  claimed,  not  under,  but  adverselv^  ^^ 

them.     If  the  moneys  are  not  so  assigned,  the  injunct  i  ^^'^ 

ought  not  to  be  dissolved,  except  for  want  of  equity  appe--^^*-^' 

ing  either  on  the  face  of  the  bill  or  by  the  denials  of  "d- 1^^ 

answer. 

The  motion  must  be  denied  • 


Wetmore  and  others  vs.  Midmer,  sheriff,  and  another^ 

Where  a  testator  made  his  executors  trustees  of  all  property,  estate* 
interest*,  given  or  devised  by  his  will  (excepting  a  life  estate  in  the  mansi.  ^ 
bouse  devised  to  his  son),  with  authority  to  sell  and  convey  all  or  any  p'^^ 
of  his  real  estate,  the  power  to  sell  prevails  over  the  prior  devises  ;  and 
execution  levying  on  such  estate  and  interests,  issued  after  the  same  \w*"^ 
sold  and  conveyed  by  the  executors,  upon  a  ju<lgment  recovered  before  s«-^ 
sale  and  conveyance,  is  subordinate  to  the  power  of  sale  and  can  have- 
effect  on  the  property. 

This  cause  Wiis  argued  before  the  Hon.  Joseph  F.  'Ret 
dolph,  one  of  the  masters  of  the  court,  sitting  for  the  Chf? 
cellor,  on  demurrer  to  a  bill  for  injunction. 

Mr,  Scofield,  in  supj.>ort  of  the  demurrer. 

'^f^siftra,  L.  <Sf  A.  Zabriskie,  for  complainants,  contra. 
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The  Master. 

John  Tonnele,  late  of  Hudson  eountv,  died  seized  in  fee 
:'  a  conBiderable  amount  of  real  estate,  situate  in  said 
)unty,  amongst  which  were  the  preraise^s  in  question, 
nor  to  his  death  he  made  and  duly  executed  his  last  will 
id  testament,  which  was  duly  proved  by  his  executors. 
y  it  he  devised  certain  of  his  real  estate  to  his  wife  for 
fo  in  lieu  of  dower ;  giving  also  to  his  son  Laurent  John 
onnele  a  life  estate  in  his  mansion-house  and  part  of  the 
rounds  belonging  thereto,  subject  to  the  life  estate  of  his 
idow ;  the  rest  of  his  estate  wjis  divided  amongst  his  chil- 
ren  equally,  so  that  each  should  receive  only  the  income  of 
is  or  her  share  during  life,  and  at  death  his  or  hei*  share 
lould  go  to  the  lawful  issue. 

The  seventh  section  of  the  will  provides  that  **  in  order 
ore  fully  to  carry  out  the  object  of  this  my  will,  I  do 
Breby  appoint  and  declare  my  executors,  hereinafter 
imed,  to  be  trustees  of  all  property,  estate,  or  interest 
3rein  given  or  devised  to  any  of  my  children,  or  that  any 
:'  my  children  may  be  entitled  to  by  virtue  of  any  provi- 
on  in  this  my  last  will,  during  the  life  of  such  child  (ex- 
jpting  the  life  estate  in  the  mansion-house  devised  to  my 
m),  with  full  power  to  retain  all  such  property  in  their 
inds  unsold  and  undivided,  until  after  the  year  eighteen 
Lindred  and  sixty-seven ;  and  I  do  authorize  my  said  execu- 
►rs  to  sell  and  convey  all  or  any  part  of  my  real  estate  and 
1  real  estate  that  may  be  purchased  by  them,"  &c.,  &c. 

The  bill  of  complaint  sets  forth  the  provisions  of  the  will, 
id  its  j)robate  by  the  executors  on  the  11th  day  of  Deccm- 
^r,  1852.  That  afterw^ards  the  executors  sold  to  Robert 
.  Bacot,  by  virtue  of  the  j)owcr  given  in  said  will,  for  the 
im  of  $50,000,  the  said  lands  described  in  said  wnll  as  the 
ansion-house  of  said  John  Tonnele,  dece^used,  and  included 

the  map  mentioned  in  said  V)ill ;  which  property  wiis  sub- 
quently  cut  up  into  numerous  lots  and  streets,  and  the 
ts,  or  a  large  i>ortioji  of  them  sold  to  the  several  persons 
imed  in  said  bill,  the  owners  of  which  liad  built  houses 
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and  made  improvements  thereon ;  all  claiming  through  the 
first  purchase  of  Robert  C.  Bacot. 

The  bill  also  sets  forth  that  on  or  about  the  22d  dav  of 
November,  1861,  James  Wallaoc  recovered  a  judgment  in 
the  Supreme  Court  of  this  stat«  against  said  Laurent  John 
Tonnele  and  one  Timothy  Dergan  for  the  sum  of  $759.33  for 
his  damages  and  costs,  and  afterwards  at  the  Term  of  Feb- 
ruary, 1869,  procured  an  alias  to  be  issued  out  of  said 
court  to  the  sherifi"  of  the  county  of  Hudson,  by  whom  it 
was  received,  and  the  property  levied  on  and  advertised  to 
be  sold  at  sheriff's  sale ;  that  the  property  so  advertised  was 
all  held  under  and  by  virtue  of  the  said  deed  made  by  said 
executors  to  said  Robert  C.  Bacot,  and  that  it  had  become 
of  great  value,  equal  to  $250,000.  The  bill  insists  that  the 
claim  by  and  through  said  deed  to  Mr.  Bacot  is  good  and 
valid,  and  that  there  was  no  valid  lien  on  said  premises  by 
reason  of  said  judgment  and  execution. 

The  bill  also  alleges  that  the  sheriff  intends  and  will  sell 
the  premises  if  not  restrained  by  this  court,  and  that  such 
sale  will  make  no  title  to  the  same,  but  be  a  mere  cloud 
over  the  property,  injurious  to  the  sale  thereof  at  any  future 
time.  To  avoid  which  an  injunction  is  prayed  for  and  such 
other  relief  as  might  be  equitiible  and  just.  The  injunc- 
tion was  granted  according  to  the  prayer  of  the  bill,  and 
commanded  and  enjoined  the  defendants,  John  H.  Mid- 
mer, sheriff  of  the  county  of  Hudson,  and  James  Wallace, 
that  they  do  absolutely  desist  and  refrain  from  further 
proceedings  to  sell,  or  from  selling,  under  the  execution 
issued  out  of  the  Supreme  Court  of  the  state  of  New 
Jersey  at  the  suit  of  James  Wallace  against  Laurent  John 
Tonnele  and  Timothy  Dergan,  any  part  of  the  tract  of  land 
containing  nine  acres  and  fifteen  hundredths  of  an  acre, 
known  as  the  homestead  lot,  late  of  John  Tonnele,  deceased, 
and  situate  in  the  city  of  Hudson,  in  the  county  of  Hudson, 
in  this  state,  except  lots  numbered  forty-eight,  forty-nine, 
fifty,  fifty-one,  fifty-two,  fifty-three,  seventy-three,  seventy- 
four  and  seventy-one,  as  laid  down  on  the  map  of  said  pro- 


OCTOBER  TERM,   1870.  245 

Bamed  v.  Bamed. 

ide  for  Robert  C.  Bacot  in  1864,  which  lots  are  said 
ned  by  Francis  W.  Mitchell  and  Isaac  Day. 
is  bill  defendants  have  put  in  a  demurrer,  and 
auses  of  demurrer  are  assigned  and  set  forth.  The 
rticularly  insisted  on  is  as  to  the  power  given  by 
to  sell  that  part  of  the  mansion-house  and  grounds 
for  life  to  the  son,  Laurent  John  Tonnele,  and  the 
it  Wallace's  judgment  against  Tonnele  and  Dergan, 
J  prior  to  the  deed  to  Bacot,  and  the  execution 
which  is  subsequent  to  the  deed,  may  have  upon 
to  Bacot  and  his  assigns.  The  first  point  was  de- 
Bacot  V.  Wetmore,  2  C.  E,  Green  250,  by  Chan- 
•een,  whose  view  I  adopt  without  hesitation  as  the 
rect  view  that  can  be  taken  of  the  question.  The 
jnt  power  in  the  will  to  the  executors  to  sell  all  or 
the  lands  devised  is  in  broad,  decided  language, 
exception,  and  must  therefore  prevail  over  the  prior 
which  must  be  taken  as  subject  to  this  power  and 
ition.  This  being  the  case,  it  follows  that  Wallace's 
t  and  execution  must  be  subordinate  to  the  absolute 
f  sale  vested  in  the  executors.  The  sale  by  the 
au  only  be  made,  if  at  all,  subject  to  that  power, 
hat  power  has  been  exhausted  prior  to  the  issue  or 
the  execution,  the  execution  itself  can  have  no  effect 
roperty. 
.emurrer,  therefore,  must  be  overruled,  with  costs. 


Earned  vs.  Barned. 

^rtgage  w  presumed  to  be  satisfied,  if  no  claim  has  been  made  and 
tpaid  upon  it  within  twenty  years  after  it  becomes  due,  and  no  cir- 
«  are  shown  to  explain  the  delay  and  rebut  the  presumption. 

nent  will  not  be  presumed,  because  the  statute  of  limitations  has, 
ured  a  suit  on  the  bond. 
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Argued  upon  final  hearing,  on  bill,  answer,  and  proo  :t:s. 

Mr.  J.  EvaiiSy  for  complainant. 
Mr.  T,  D.  Hoxsey^  for  defendant. 

The  Chancellor. 

The  bill  wius  filed  November  10th,  1869,  to  forecloi^^J  a 
mortgage  made  April  7th,  1847,  to  secure  a  sum  payak>l  ^  in 
three  years  from  the  date.     The  mortgage  was  accompa»»:^i^ 
by  a  bond  with  the  same  condition,  on  which  no  interest    "^as 
paid  after  April,  1848.     The  defendant  sets  up  the  8ta.'fc-"iit« 
of  limitations.     I  must  take  the  rule  in  such  case  to    ^ 
settled  bv  the  decision  of  Chancellor  Vroom,  in  Wanma^^''^ 
Exr  V.  Van  Buskirk,  Saxt.  085,  that  a  mortgage  is    i"*  re- 
sumed to  be  satisfied,  if  no  claim  has  been  made,  and     "'^ 
interest  paid  upon  it  within  twenty  ye^rs  after  it  becon^^ 
due,  and  no  circumstances  are  shown  to  explain  the  d^l*^y 

•  VvP 

and  rebut  the  pre^sumption ;  and  that  payment  will  not     "^ 
presumed,   because  the  statute   of  limitations  has,  at  l^^"^' 
barred  a  suit  on  the  bond.     In  the  Wanmaker  case,     ^ 
statute  of  limitations  had  clearly  run  as  against  the  bc^^"^   * 
but  it  wtis  held  that  the  mortgage  was  valid,  and  that  f^ 
sumption  of  payment  did  not  exist. 

The  complainant  is  entitled  to  a  decre^  ^ 


Mayer  vs,  Mayer. 


1.  It  is  not  sufficient  to  entitle  a  party  to  a  divorce  on  the  grouO< 
adultery,  to  j>rovo  that  the  defendant  who  might  be  supposed  willinl 
commit  the  adultery,  wa.s  in  a  position  in  which  it  was  possible  to  coi*^^ 
it.     It  must  he  shown  that  the  defendant  and  the  party  with  when* 
crime  is  charged  to  have  been  committed,  were  together  under  suspi^  ■^'  .— ,j^ 
circumstances,  which  cannot  be  easily  accounted  for,  unless  they  had    "^^ 
design,  or  which  could  not  well  be  explained  without  it. 

2.  The  testimony  of  a  defendant  charged  with  adultery,  and  of  the  ^^  .^^he 
posed  adulterer,  is  competent,  and  in  a  doubtful  case,  must  control 
question. 
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On  bill   for  divorce.     Argued  upon  the  pleadings  and 
I>roofe,  on  final  hearing. 

Jlr,  J,  B,  Vredenburgh,  for  complainant. 

J/r.  Dixon,  for  defendant. 

The  Chancellor. 

There  is  no  evidence  in  this  case  sufficient  to  establish  the 

adultery  charged.     There  is  proof  that  the  affections  of  the 

defendant  were  estranged  from  her  husband  during  the  last 

two  weeks  that  they  Uved  together,  if  indoal  she  ever  had 

any  for  him ;  and  that  at  the  time  she  Wiis  on  good  terms 

and  intimate  with  Bachmann,  the  alleged  adulterer,  who 

was  a  workman  in  her  husband's  barber  shop.     His  parents 

and  sister,  with  whom  he  lived,  had  rooms  in  the  same  house. 

But  the  only  proof  is  that  they  were  intimate  in  a  way  in 

^'hich  they  might  be  so  in  their  relative  situation  without 

criminality.     Nothing  wanton  or  lascivious,  or  approaching 

^o  it,  is  shown  either  in  act  or  conversation  between  them.    I 

ia-y  out  of  question  the  German  toast,  because  it  is  denicn:! 

^y   Sachmann  that  she  ever  gave  it,  and  is  not  recollected 

*^y  ler,  and  the  change  of  a  single  word  puts  it  in  the  lan- 

in  which  she  swears  she  gave  it,  if  she  gave  it  at  all, 

makes  it  harmless.     And  even  giving  to  the  toast  its 

^^'^oi:«t  meaning,  that  so  intelligently  explained  by  the  wit- 

'^^^s,  Guttinger,  I  can  conceive  that  she  used  it  without 

prehending  the  distinction  between  it  and  the  harmless 


*• 


which  she  had  learned  from  the  complainant,  especially 

^number  of  German  witnesses  examined  before  Guttinger, 

^"^ire  all  much  mystified  as  to  its  meaning  or  its  application. 

Tliere  were  no  doubt  occ;\sions  when  these  parties  could 

^^ve  committed  adultery ;  occasions  which  they  would  more 

Probably  have  embraced,  than  the  nights  in  which  she  with 

'^^r  two  children  slept  on  the  floor  in  the  room  in  which  his 

Mother  and  sister  occupied  one  bed,  and  he  and  his  brother 

Another.    Yet  even  then  it  was  possible.     But  I  see   no 
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reason  to  infer  it  under  the  circumstances  attending  that 
affair. 

It  is  not  sufficient  to  convict  parties  who  may  be  supposed 
willing  to  commit  adultery,  to  prove  that  they  were  in  a 
position  that  it  was  possible  to  commit  it.  It  must  be  shown 
that  they  were  together  under  suspicious  circumstances 
which  cannot  be  easily  accounted^for  unless  they  had  that 
design,  or  which  could  not  well  be  explained  without  it. 

But  l)eside  the  want  of  circumstantial  testimony  sufficient 
to  prove,  or  even  raise  a  strong  presumption  of  guilt,  the 
positive  oath  of  the  defendant  and  the  supposed  adulterer, 
clearly  deny  the  charge.  This  testimony  is  competent,  and 
although  not  of  the  most  reliable  kind,  and  of  little  weight 
against  clear  proof,  is  sufficient  in  this  case  to  settle  the 
question. 

I  am  not  convinced  by  the  proof,  and  I  do  not  believe 
that  the  defendant  was  guilty  of  the  adultery  chargeii 
afijainst  her. 

The  bill  must  be  dismissed. 


Laing  vs,  Laing. 

Iinj>rovi<lenco  and  gross  intemporance  on  the  part  of  the  liusband  and  a 
faihire  to  support  his  wife,  may  justify  her  in  leaving  him,  but  do  not 
amount  to  the  extreme  cruelty  that  would  justify  a  divorce  a  tnenta  rt 
thoro;  much  less  will  they  convert  her  leaving  into  a  desertion  by  him,  so 
as  to  entitle  her  to  a  divorce  for  it. 


This  cause  was   submitted   on  final   hearing,  upon   the 
pleadings  and  proofs. 

Mr.  Clark,  for  complainant. 

Mr,  Magie,  for  defendant. 
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The  Chancellor. 

The  complainant  petitions  for  a  divorce  on  account  of  the 
illful,  continued,  and  obstinate  desertion  of  her  husband  for 
:r^ore  than  three  years.  In  August,  1865,  she  left  the  de- 
^f^endant,  her  husband,  to  whom  she  had  been  married  for 
ff=5eventeen  years,  and  has  since  lived  apart  from  him.  She 
-s^^lleges  that  she  was  compelled  to  leave  him  on  account  of 
\u8  cruel  treatment  of  her,  of  his  continued  intemperance, 
^^nd  because  he  provided  no  support  for  herself  and  her 
family. 

It  is  claimed  that  such  compulsory  leaving,  although  the 
,?^oing  away  is  her  act,  amounts  to  a  desertion  on  the  part  of 
'^he  husband.  ' 

It  is  a  recognized  principle,  that  when  a  husband  treats 
^lis  wife  with  such  cruelty  or  violence  that  she  is  obliged  to 
lea^'^e  him  for  safety,  or  to  avoid  personal  injury,  this  com- 
j)nlsory  flight  amounts  to  a  desertion  by  him ;  and  if  he 
^loes  not  seek  his  wife,  and  try  to  persuade  her  to  return 
>vith  promises  of  amendment,  that  such  absence,  if  continued 
:lbr  the  requisite  time,  is  a  willful  and  obstinate  desertion  on 
Hiis  part. 

But  if  she  leaves  him  because  he  is  intemperate,  improvi- 

^lent,  fails  to  support  her,  or  because  his  bad  temper  or 

intemperance  makes  her  home  disagreeable,  this  is  not  a 

'^lesertion  on  his  part.     Habitual  drunkenness  is  not,  in  this 

-state,  a  ground  of  divorce.     It  would  become  such  substun- 

tiallv,  if  the   doctrine  should  be  established  that  a  wife 

might  leave  her  husband  for  it,  and  then  have  a  divorce  on 

the  ground  that  he  deserted  her.     Even  extreme  cruelty  is 

not  a  ground  of  divorce  a  vinculo  ;  and  a  much  less  degree 

of  cruelty  would  justify  a  divorce  a  mensa  et  thoro,  than  it 

would  require  to  convert  a  leaving  him  by  the  wife,  into  a 

desertion  by  the  husband.     And  to  convert  a  leaving  by  the 

wife  into  a  desertion  by  the  husband,  she  must  go  away  for 

her  own  safety,  and  to  protect  herself  from  his  violence. 

The  causes  of  divorce  in  this  state  are  ample,  and  I  feel  no 
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inclination  to  increase  or  extend  them  by  judicial  construc- 
tion. 

The  defendant  was,  no  doubt,  an  intemperate  and  improvi- 
dent man,  and  in  his  fits  of  drunkenness  did  sometime.^ 
abuse,  threaten,  and  strike  his  wife.  She  had  twice  before 
left  him  on  these  <iccounts,  remained  away  for  a  few  months, 
and  then  returned  to  live  w^ith  him,  or  received  him  with 
her.  He  once  knocked  her  down,  once  pulled  her  hair, 
several  times  had  pinclied  and  pushed  her ;  but  he  had  in- 
flicted no  serious  injury,  and  after  this  treatment  she  had 
condoned  it,  and  lived  with  him  again.  There  does  not  api>ear 
to  have  been  any  new  violence  or  cruelty,  or  threats  of  vio- 
lence, that  was  the  cause  of  her  leaving. 

She  had  become  tired  of  a  continued  life  of  discomfort - 
with  a  reckless,  intemperate  husband,  who  neither  providec 
for  her  support  or  his  own,  and  whose  demeanor  and  con 


duct  in  his  fits  of  drunkenness,  was  an  annoyance  and  dis — 
grace  to  her  and  her  children,  and  on  this  account  she  lefti_ 
him.    These  circumstances  may  have  justified  her  in  leavin 


him,  but  they  do  not  amcfunt  to  the  extreme  cruelty  thatr:- 
would  justify  a  divorce  a  meiisa  et  thorOy  much  less  do  thej — 
authorize  her  to  convert  her  leaving  into  a  desertion  b\-^ 
him,  and  entitle  her  to  a  divorce  for  it.     There  are  thou — 
sands  of  cases  where  one  party  could  leave  the  other  anil^ 
justify  it,  on  stronger  grounds  than  these,  and  thousands  o^ 
divorces  would  l)e  a<lded  to  numbers  now  too  large.     Thert^^ 
are  many  who  constantly  endure  what  the  complainant  left^ 
her  husband  for.    Undoubtedly,  blows  and  personal  violencer" 
are  sufficient  to  authorize   a  judicial  separation,  but  they^ 
must  be  such  as  indicate  cruelty  or  malignity.     A  singltir 
blow  given  in  a  fit  of  passion  and  repented  of,  or  in  a  drunkeim 
spree  when  reason  was  dethroned,  does  not  amount  to  ex- 
treme cruelty;  nor  does  it,  in  many  situations  and  circum— 
stances  of  life,  even  if  repeated  several  times  in  the  courst:-* 
of  a  few  years. 

Upon  a  careful  con.'^ideration  of  the  evidence,  in  which  I 
have  not  been  aided  by  the  views  of  counsel,  I  do  not  thiulc 
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thrct  the  complainant  has  established  a  case  in  which  she 
wck  s  compelled  for  safety  to  leave  the  defendant,  so  as  to 
<^c>:M-t\ert  her  leaving  into  a  willful  desertion  by  him. 

The  prayer  of  the  petition  must  be  denied. 


Woodworth  vs,  Woodworth. 


X  .  When  husband  and  wife  are  living  separately,  and  one  seeks  a  divorce 
'"'^^'■^  the  other  on  the  ground  of  desertion,  the  facts  relied  upon  to  convert 
■^  ^    living  separately  into  a  desertion,  must  be  proved  by  other  testimony 
^  ^^  n  the  oath  of  the  complainant  alone. 

-^^.  Although  the  testimony  of  a  party  is  competent  in  divorce  cases,  a 
^  '^"^  orce  will  never  bo  granted  upon  such  testimony  alone  as  to  the  cause  of 
'  ^  '^'~  orce. 


1> 


On  petition  for  divorce,  for  desertion.     The  defendant  did 
t  appear.    The  hearing  was  on  proofs  taken  ex  parte,  and 
^master's  report. 

Mr,  C,  T.  Reedy  for  complainant. 

The  Chancellor. 

If  the  depositions  of  the  complainant  are  stricken  out  of 

*■  *xc  case,  it  appears  by  the  other  proof  that  the  complainant, 

^^"f^er  living  with  his  wife  in  Connecticut  for  nineteen  years 

^  *^ora  their  marriage,  comfortably  and  peaceably,  about  four 

^oars  ago  left  her  at  Coiniecticut  and  came  to  New  Jersey 

^•'^  buy  a  farm  and  cultivate  fruit,  and  that  he  has  lived  here 

^^^er  since,  leaving  her  in  Connecticut.     It  does  not  appear 

^  liat  he  ever  told  her  where  he  was  going,  or  for  what  pur- 

t-^ose ;  or  that  she  knows  w^iat  became  of  him,  or  that  he 

^X'er  requested  her  to  come  to  New  Jersey  with  him,  or 

^liat  he   would  have  received  her  had  she  found  him  out 

^Xid  followed  him.     It  appears  by  three  witnesses  that  he 

*>as  been  for  four  years  living  in  New  Jersey  without  her. 


i 
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and  by  one  that  she  is  living  in  Connecticut  without  liim. 
But  no  witness  knows  which  deserteKl  the  other,  or  whc?ther 
they  are  not  living  so  by  mutual  consent  and  agreement:  - 

The  facts  relied  upon  to  convert  the  living  sepjyately  into 
a  desertion  are  proved  by  the  oath  of  the  complainant  a.Xone. 
It  is  the  settled  rule  that  although  the  testimony  of  a  piirty 
is  competent  in  divorce  cases,  a  divorce  will  never  be  gra.xit«a 
upon  such  testimony  alone  as  to  the  cause  of  divorce.  Tw 
new  affidavits  taken  since  the  former  ruling  on  this  jx)iii  "t,  ^^ 
not  in  any  degree  obviate  the  difficulty. 

The  divorce  must  be  refuse*^  <■■• 


Oi^SES 


ADJUDGED   TS 


THE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY. 


FEBRUARY  TERM,  1871. 


Roe's  Executors  vs.  Roe  and  others. 

A  provision  by  a  testator  for  a  home  for  his  widow  and  minor  children 
Xintil  all  become  of  age,  under  the  direction  of  their  mother,  will  be  de- 
feated as  to  Trie  widow,  by  her  election  not  to  accept  it  in  lieu  of  dow^er  as 
provided  in  the  will.     But  the  substantial  benefit  intended  for  the  infant 
children  by  devoting  the  amount  directed  to  their  support,  will  not  be 
wholly  defeated  by  such  election  of  the  widow  ;  and  a  court  of  equity  will 
4»ee  to  it  that  the  amount  set  apart  by  the  testator  for  that  purpose  shall  be 
applied  to  tlie  benefit   of  the  infants  substantially   as   intended   by  the 
testator. 


The  bill  w<as  filed  by  the  complainants  for  directions  as  to 
the  administration  and  settlement  of  the  estate  of  their  tes- 
tator, and  involves  the  construction  of  his  will.  The  widow 
and  devisees,  including  all  the  children  of  the  testator,  are 
made  parties.  Four  of  these  children  are  infants.  The 
tacts  which  appear  by  the  answers  of  the  adult  defendants, 
and  by  proofs  as  against  the  infants,  are  these : 

The  testator  died  in  December,  1867,  leaving  a  widow, 
the  defendant,  Keturah  Roe,  and  nine  children;  four  of 
these  were  children  of  a  former  wife ;  four  of  the  children 
of  Keturah  were  and  are  still  under  age.     By  his  will,  made 

Vol.  VI.  R 
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ill  Novoinber,  18G7,  after  directing  his  debt?  to  l>e  paid  am'  j»  ««■  \ 
>riviiiir  ,^1000  to  each  of  lii.s  nine  children,  except  one,  tcr^^-  -^^J 
whom  he  had  advanced  tliat  amount,  he  directed  in  the**  -a^  ^ 
<iiglith  chiurse,  as  follows  :  **  That  my  executors  mvcst  $8CiKlL>  *  ^J 
in  a  suitable  and  well  improved  farm  in  the  county  of  Suf?—  ■-.  ' 
sex,  and  hold  the  same  in  trust  for  the  use  of  mv  wife  Ke-  -^zzEes- 
turah  and  my  sistt^r  Kannah  Cox,  wife  of  David  Cox,  if  she:^  -^^^  ^ 
be  left  a  widow,  and  during  her  widowhood,  and  my  fivc^  *^ 

children.   Amzi,  Charles.  Sarah,  Amelia,  and  Carrie,  unti'  J 
the  youngest  of  my  said  children  shall  arrive  at  the  age  o  ^ 
twentv-one  vears,  or  until  the  death  or  marria>:re  of  my  sair^ 
wife  Keturah ;  it  l»eing  my  intention  and  purpose  in  thi?^ 
mannei"  to  lu'ovide  a  home  for  mv  wife  and  vountjer  chil — 
dren  ;  and  it  is  mv  wish  ami  desire  that  they  live  toc^ethe^: 
ris   one  familv.     And    I    do    further   order  and  direct  m\ 
executors  to  i>lace  upon  the  said  farm  for  their  use,  stocl^ 
and  farming  ut«Misils  sufticient  for  the  same,  not  to  exceed  h: 
value  {?loO0,  and  hold  the  same  in  trust  as  aforesaid.'* 

Hf  further  directed  that  his  wife  and  said  five  children 
.should  have  the  use  of  all  his  household  s:roo<ls  while  thev 
rcMuained  on  th«*  farm  so  to  l)c  i)urchased ;  and  if  the  pro 
ceeds  nf  the  farm  shcnild    not    be   sufficient    for   the  com 
fortable  sup]»ort  and  m.-iintenance  of  his  wife  and  his   sai< 
five  eliildri*n,  he  directed  that  his  executors  should  make  uj: 
the  detiej.'Hcy  nut  of  th«^  int»nvst  accruing  on   the  part  o 
his  estate  ill  their  hands. 

He  direeii'd  that  it*  either  of  these  children  should  marrv 
his  or  her  riirht  to  enjoy  sueh  home  should  cease;  and  tha 
if  his  wite  >li.MiM  marrv.  the  trust  should  immediately  ter 
minate. 

lie   uave  all    the   i'e<i<Vue   (»f  his   pro})erty   to  his    nin» 
children    e.|ually.    but    ]»r.»vided    that    if   his    wife    shouht 
marrv.  th«'  \vli«>l«*  sli«nild  eo  rxelusivelv  to  the  four  childrci  :a 
of  his  fn>t  mari'iag'':  an«l  deelared  that  the  provisions  fom 
his  wife  \v<«re  in  lieu  iA  h'-v  rii^ht  of  dower.     He  directei  1 
his  exerut.'rs  i(»  keep  all  niMieys  in  their  hands  investetl  , 
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nd  that  the  interest  should  go  into  and  form  part  of  his 
state. 

In  the  hxst  clause  of  the  will  he  directed  his  executors,  on 
he  termination  of  the  trust,  either  by  his  youngest  child 
rriving  at  full  age,  or  by  the  death  or  marriage  of  his  wife, 
o  sell  the  property  held  in  trust,  and  to  settle  up  his  estate 
.s  by  the  will  before  directed,  provided  each  of  his  children 
hould  have  at  that  time  arrived  at  the  age  of  twenty-one ; 
)ut  in  ca,se  either  of  them  should  still  be  under  that  age,  he 
lirects  his  executors  to  invest  the  share  of  such  securelv, 
\nd  pay  to  each  the  interest  thereof  during  minority,  and 
the  y»rincipal  when  of  age. 

The  widow,  within  six  months  from  testator's  death,  re- 
nounced the  provisions  of  the  will  in  her  fovor  and  refused 
to  accept  them  in  lieu  of  her  dower,  and  filed  such  renun- 
ciation and  refusal,  duly  executed,  in  the  office  of  the  surro- 
trate  of  Sussex,  the  countv  in  which  the  testator  resided  at 
his  death. 

The  four  children  of  the  first  marriage,  by  a  deed  dated 
Mav  30th,  1868,  releii^sed  and  conveyed  to  the  five  children 
^f  th<'  widow  all  right  iu  the  residue  of  the  estate,  which 
mic^ht  accrue  to  them  on  the  marriac:;**  of  the  widow,  by  the 
provisions  of  the  will ;  this  deed  wa.s  not  to  prevent  the  ter- 
mination of  the  trust  bv  such  marriaire. 

Til''  executors,  by  virtue  of  a  power  in  the  will,  sold  all  tl  e 
testator's  real  estate  and  settled  their  final  account  of  the 
whole  estate  in  the  Or{)hans  Court  of  Sussex  county,  in  Sep- 
teml)er,  18G9,  when  the  account  was  allowed  by  the  court. 

Th»^  real  estate  was  sold  for  >^1 7,544,  and  the  widow 
joined  in  the  sale  and  convrved  ]wr  riu-ht  of  dower,  on  con- 
dition  that  §5848,  oni^-tliird  of  the  jnirchase  monev,  should 
b('»  invested  for  her  b'*ii<^lit  and  the  inteivst  paid  to  her  for 
her  lift.*,  which  was  doiu'  l)y  the  executors.  The  j^crsonal 
estate  amounted  to  §11,(378.85,  includinir  th»'  household 
Koods,  valued  at  $434.5<).  The  1)alance  found  at  the  ac- 
count remaining  in  the  hands  of  the  executors,  after  deduct- 
ing   debts    and    expenses    of  administration,    the    s[>ecial 
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legacies  which  ha<l  been  paid,  and  the  sum  invested  for  tk 
Hfe  of  the  widow,  was  $17,365.83. 

The  children  of  the  first  marriage  claim  that  the  trvis^ 
w'holly  taile<l  and  hixB  terminated,  by  reason  of  the  refusal   ^^ 
the  widow  to  accept  her  interest  in  it,  without  which-    **^ 
home  coiihl  not  be  constituted  and  provided  for  the  fami  1 5  » 
and  that  in  consequence  of  this  failure  the  estate  must  n^^^^^ 
be  distributed  as  directed  by  the  will,  among  all  the  tesc:-  ^' 
tor's   children  ;    that  their  deed  of  release  has  destroy^*^ 
the  contintrencv,  and  the  share  of  each  child  is  fixed  at  ^^* 
vesteil. 

On  part  of  the  children  of  the  second  marriage,  it 
claimed  that  the  renunciation  of  the  widow  could  only  affe 
her  own  interest  in  the  trust,  and  that  they  are  entitled " 
have  the  provision  of  the  trust  carried  into  effect  as  far  ^ 
thev   are   concerned.      Hannah   Cox    claims   the   same 
her  p.irt. 

The  executors  ai'e  advised  that  they  cannot  safely  sett! 
up  the  estate,  as  claimed  by  the  children  of  the  first  wit« 
or  Siifely  jn'oceed  to  carry  out  the  directions  for  the  trus 
and  i»ray  the  direction  of  the  court. 

J//\  Z).  HaiticSj  for  complainants. 

Mr,  Coult  and  ^f^\  Van  Blarcom,  for  Mrs.  Roe,  Mrs 
Cox,  antl  infants. 

Mr,  iSk'inncrj  for  W.  0.  Pux^  and  others. 

The  CnAXCELLon. 

The  only  duty  of  the  court  in  this  c*i\se  is  to  guard  th« 
interest  oi  Min.  Cox  and  the  infant  defendants.  All  th»-^* 
others  are  willini:  that  the  executoi^  should  immediately  ^^ 
divide  and  i  •av  over  the  residue  of  the  estate  in  their  hands-^^^  \, 
ei|ually  lunong  the  nine  children  ;  the  sum  invested  for  th«^  ^ 
widow  to  be  divideil  in  like  manner,  at  her  death,  Thi^ 
no  doubt,  Ih^  the  Kvt  settlement  of  the  whole  matt< 
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vere  it  not  that  the  infants  may  have  rights  arising  from 
he  plain  intention  of  their  father  to  provide  for  their  sup- 
port until  all  became  of  age  out  of  the  bulk  of  his  prop- 
rty  before  it  was  divided.  He  supposed  he  had  secured 
he  co-operation  of  his  widow  in  this,  by  cutting  off  her 
iliildren  from  all  interest  in  his  estate  in  case  by  her  mar- 
iage  she  broke  up  the  home  he  provided.  He  declared 
his  trust  should  last  until  his  widow  died  or  married,  or 
intil  his  children  were  all  married  or  of  age.  He  provided 
or  these  cases ;  but  he  did  not  foresee  that  the  trust  might, 
n  part  at  least,  be  frustrated  by  the  refusal  of  liis  wife  to 
iccept  its  provisions  in  lieu  of  her  dower,  and  made  no  pro- 
r:?ion  for  that  case.  The  wid^w,  for  herself,  had  a  perfect 
•iojht  to  elect  to  retain  her  dower.  The  amount  she  re- 
?eives  may  be,  so  far  as  she  is  concerned,  more  valuable 
ind  of  longer  duration  than  the  provisions  of  the  will. 
But  neither  her  choice,  nor  the  release  of  the  contingent 
imitation  in  case  of  her  re-marriage,  can  divest  any  sub- 
i^tantial  right  given  by  the  will  to  her  children  and  vested 
n  them.  She  may  render  it  difficult  or  impossible  to  carry 
Dut  the  provision  in  the  way  intended  by  the  testator,  but 
t  is  the  duty  of  the  court  to  protect  these  rights  and  have 
:hem  carried  out,  if  not  in  the  precise  mode  directed  by  the 
testator,  yet  as  near  that  mode  as  practicable. 

For  the  children  of  his  second  wife  the  testator  intended 
:wo  things :  first,  to  provide  them  a  home  with  and  under 
the  care  of  their  mother  imtil  the  youngest  became  of  age, 
:o  the  extent  of  the  sums  provided,  to  wit,  $9500  and  his 
liouschold  furniture ;  secondly,  to  provide  them  with  suffi- 
:ient  and  comfortable  support,  to  the  extent  of  that  invest- 
ment for  a  home,  and  of  the  interest  on  all  the  residue  of 
his  estate,  if  the  farm  provided  was  insufficient.  To  his 
other  children  he  only  intended  to  give  an  equal  share  of 
the  residue  of  his  estate,  including  accumulated  interest, 
after  this  trust  should  terminate;  it  could  last  until  the 
youngest  child  came  of  age,  and  no  longer.  If  these  chil- 
dren receive  this  thev  will  receive  all  that  their  father  in- 
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tended  for  them.     A  benefit  intended  for  them  in  ease  ot 
the  marriage  of  the  widow  they  have  vohmtarilv  renounceil 
but  they  are  still  entitled  to  their  equal  share  ui»ou   t^'^ 
death  or  marriage.     I  see  no  elaim  that  these  four  ehib-l^'^^^ 
have  to  an  equal  distribution  of  the  estate  now,  so  a^^  ^'^ 
defeat  the  right  of  the  others  to  support  out  of  the  er*tat*' 
provided  and  intended  to  be  given  by  their  father. 

The  right.s  of  the  five  children  cannot  be  lost  or  fortV^it^'^i 
by  the  conduct  or  default  of  their  mother,  and  they  sh<=>^^'^ 
be  secured  to  them  in  such  way  its  is  practicable,  but  \v^  *^^' 
out  infringing  on  the  rights  of  the  other  four  children.         "-^ 
tar  iis  these  riixhts  are  infringed  bv  the  renunciation  of  tl^^^^ 
step-mother,  thev  can  have  no  relief. 

It  is  possible  that  a  home  might  yet  be  furnishe<:i      ^^^ 
these  children  with  their  mother  in  the  manner  direct^*^^  • 
the  will,  provided  she  would  agree  to  live  wdth  them  oi"*- 
larm,  and  ju-ovide  for  her  own  maintenance  and  suppor't'     ^^^ 
of  her  own  means.     It  is  the  provision  for  her  supl^^*^^  ' 
and  not  her  living  in  the  same  home  with  her  children,     *^ 
are  given  in  lieu  of  dower,  and  forfeited  by  her  renui'^  ^^  '  ^ 
tion.     But  this  can  only  be  done  by  arrangement  of 
parties,  and  not  by  direction  of  the  court. 

I  must  regard  the  case  as  if  the  intention  of  providin, 
home  for  these  children  is  defeated,  and  consider  whetj 
the  provision  for  their  support  is  frustrated  thereby.     Ti 
provision  is  clearly  declared  by  the  will,  and  there  is  no  Hc^' 
f«'itur^*  of  it  declared,  either  directly  or  by  inference, 
;i/'r/iurit  of  the  refusal  of  the  widow  to  accept  the  provisioi^-^* 
lor  h'T.     The  amount  set  aside  for  the  support  of  the  ohil-  ^^ 
dp-ii,   Mr.-.   Ko>  and    Mrs.  Cox,  by  providing  a  larm,  it 
''tyrf'U    iiut\    utensils,    and    the    household    furniture,    wais- 
•r'^^f'Jl.'Vi.     Of  this,  one-seventh  mav  be  considered  as  in^  ^ 
h  ttt\t/\  for  Mrs.  Roe,  and  one-seventh  for  Mrs.  Cox ;  the  rest^  ^ 
hf  f\tf'  i'wf  chiMren,  or  such  of  them  as  remain  unmarried.  ^ 
Aiff\  if.  M  ju.Ht  and  equitable  that  this  amount,  if  it  c<\nnot 
*^  ^flfroifv'mUMl  to  the  support  of  these  children  in  the  way 
i  l>y  the  will,  should  be  applied  to  that  object  in  the 
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ly  in  which  it  can  be  done,  by  directing  the  interest  to  be 
id  for  that  purpose. 

The  residue  of  the  principal  must  bo  kept  invested  until 
e  time  for  distribution  directed  by  the  will,  that  is,  the 
•mination  of  the  time  by  the  youngest  child  becoming  of 
e,  or  by  the  death  or  marriage  of  the  widow. 
Out  of  the  interest  of  this  residue  these  children  mav  be 
titled  to  aid  in  their  support.  In  what  case  and  to  what 
tent  they  may  be  entitled  to  such  aid,  it  may  be  very 
fficult  to  determine,  and  it  is  not  necessary  now  to  lay 
wn  any  rule ;  it  is  enough  for  the  matter  now  before  me,  to 
t^rmine  that  they  may  be  entitled  to  it.  The  executors 
Lve  then  no  right  to  distribute  that  fund  and  deprive  them 
the  possibihty  of  such  aid. 

In  my  opinion,  the  five  children  of  Mrs.  Roe,  or  such  of 
em  as  remain  unmarried,  are  entitled  to  the  interest  of 
re-sevenths  of  the  sum  of  $9934.56,  set  aside  for  this 
ust,  until  the  tarmination  of  the  trust ;  and  that  Mrs.  Cox 
entitled  to  the  interest  of  one-seventh  during  her  widow- 
xxl,  the  same  to  go  to  the  five  children  in  case  her  right 
:pires  before  the  termination  of  the  trust. 


Stevens  vs.  The  Erie  Railway  Company. 

1.  An  act  authorizing  a  railrojui  company  to  construct  their  road  along 
river,  does  not  authorize  them  to  construct  it  in  or  u])on  the  river,  but 
Dng  side  of  it.  The  word  "  along"  does  not  mean  "  upon,"  unless  the 
ntext  shows  that  it  is  used  in  the  sense  of  upon  and  along. 

2.  Authority  to  construct  a  railroad  ahmq  a  river,  must  be  held  not  to 
ithorize  it  to  be  constructed  in  the  river  from  the  subject  matter,  as  it 
uld  not  be  constructed  in  the  river,  without  authority  first  to  till  in  the 
rer  be<i. 

3.  That  a  power  granted  will  not  be  sufficient  to  effect  the  object,  will  not 
'  implication  enlarge  the  power,  unless  it  appears  that  the  legislature  in 
anting  it,  knew  that  such  construction  was  necessary  to  effect  the  object, 
le  applicants  must  see  to  it  that  the  power  conferred  is  sufficient  to  effect 
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llioir  purposo.  and  not  seok  by  implication  to  extend  it  in  a  manner    'vvhich 
the  legislature  might  not  have  heon  willing  to  grant. 

1.  Where  the  provision  of  an  aot  clearly  phows  that  it  was  inten<le<J  tliat 
tlie  road  authorized  l)V  it  shouhl  ho  constructe<l  outside  of  a  river,  no  necr- 
sity  to  go  into  the  river  for  the  construction  of  it  will,  by  impli«.-r»iion, 
confer  authority  to  constru<'t  it  in  the  river.  The  grant  must  fail  if  tli*- 
road  cannot  be  built  (Kitside  of  the  river. 


Tlii.s  e<\:50  camo  up  on  a  rule  to  show  cause  why  an  i»' 
junction  should  not  i.-^sue  against  the  defendants,  to  restrain 
them  from  runnin<j:  trains  on  the  road  of  the  Paterson  ^^^^ 
New  York  Eaih-oad  Company,  leased  to  tnem,  in  front  of 
the  hinds  of  the  comphiinant,  and  over  a  wharf  built  by  li"^ 
in  front  of  tliem,  on  the  shore  of  the  Passaic,  and  from   1^}'' 

• 

iuiX  a  second  track  on  part  of  his  wharf  that  was  furth^^  ^^^ 
the  river,  and  in  the  river  beyond  his  wharf.     The  aflB«.ln  ^'^^^ 
annexed  to  the  ImII,  the  answer  of  the  defendants,  aii^l    tn<* 
affidavits  annexed,  and  affidavits  in  reply,  were  re^ad  witl-^^^ 
objection. 

J/r.  Ahcel  and  J/r.  WiUiam.RoUy  for  the  rule. 

3[r.  C.  Parker^  contra. 

The  Chancellor. 

The   principal  question  in  this  case  is  the  same  as 
decide<l  in  the  Court  of  Errors,  in  a  writ  of  error  hv 
Paterson  and  Xew  York  Railroad  Company,  against 
complainant  in  this  suit.     That  question  is,  whether 
railroad  company,  l>v  their  charter  or  the  supplement  t 
of  1866,   were  authorized  to  construct  their  road  in 
Passaic  river.    The  Court   of  Errors  almost  unanima 
affirmed   the  decision  of  Justice  Depue  at  circuit,  \io\^-^'^ 
that  thev  were  not  so  authorized. 

But  the  Chief  Justice,  in  delivering  the  opinion  of 
Court  of  Errors,  savs :  "  I  think  there  are  no  terms  i^ 
in  this  statute  which,  fairly  interpreted,  imply  an  intent^ 
to  confer  on  the  defendants  the  privilege  asserted,  nor 
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ivilege  necessarily  result  from  the  general  powers 
kI.**  And  Justice  Depue,  in  his  opinion  at  the  cir- 
rs :  "  An  intent  to  alienate  any  portion  of  the  lands 
rater  belonging  to  the  state,  will  not,  in  the  absence 
tnal  grant  in  express  words,  be  implied,  except  upon 
rest  necessity  to  efccticatc  the  purpose  of  the  legislature 
ting  the  grantee  with  public  franchises."  And  the 
nts  here  contend,  that  while  the  Court  of  Erroi-s 
:tled  that  the  words  used  in  the  act  of  1866,  "  author- 
em  to  construct  their  road  along  the  Passaic  river,'* 
selves,  only  authorize  them  to  construct  it  along  side 
iver,  and  not  in  or  upon  it;  yet  that  as  facts  shown 
case,  and  not  then  before  the  court,  demonstrate  so 
necessity  for  effectuating  the  purpose  of  the  legisla- 
at  an  intention  to  confer  the  privilege  asserted  will 
ied,  and  the  privilege  assorted  necessarily  results 
e  powers  conferred. 

v'hole  force  of  the  grant  depends  upon  the  meaning 
phrase  *  along  the  river.'  The  established  and  only 
meaning  of  this  word  as  here  used,  is  bedside  and 
g  the  course  of,  or  along  side.  When  the  phrase 
/icZ  along'  a  road  is  used,  the  word  ^tpovi  qualifies  the 
^  of  along ;  and  this  is  the  case  in  almost  all  the  acts 
show  that  along  may  be  used  to  mean  vpon^  as  well 
g  side  of.  The  subject  matter  must  control  the 
^  of  the  word  were  there  any  doubt ;  a  railroad  can- 
built  in  a  river  unless  it  is  first  filled  in,  and  no 
y  is  here  given  to  fill  it  in.  And  even  if  giving 
y  to  construct  a  railroad  along  a  turnpike,  could  be 
authorize  laying  it  upon  the  turnpike,  such  could 
2  inferred,  if  the  authority  given  w-as  to  lay  it  along 
The  subject  matter  in  that  case  as  in  this,  forbids 
istruction.  And  when  language  is  so  plain,  and  so 
in  it^  meaning,  as  this  phrase  is  here,  no  implication 
age  it,  or  prevail  against  it.  An  act  authorizing  a 
be  constructed  on  the  west  bank  of  a  river,  might 
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as  well  be  construed  to  authorize  it  on  the  east  bank,  ow:<zz^    on 
account  of  insuperable  difficulties  on  the  bank  designated. 

Such  implication  as  is  referred  to  in  these  opinions,  onl;^  -I'-^wly 
arises  where  it  is  not  contrary  to  the  provisions  of  the  ac-!i>^,*^sfk^t 
or  the  natural  and  proper  meaning  of  the  words  used.  Ar  -^^/j 
act  authorizing  the  construction  of  a  railroad  from  Xewarf-jxr^ri 
to  Jersey  City,  might  be  held  by  implication  to  authorise,  i/'ze 
bridges  over  the  two  navigable  rivers  on  the  route,  althoug:^^^gh 
it  requires  positive  authority  to  bridge  navigable  river  ^j^cr^, 
which  are  public  highways.  But  such  authority  could  nev 
be  implied,  if  the  terms  of  the  grant  expressly  excluded  t 
right  to  bridge  navigable  streams,  as  the  words  "  along  tt 
river"  here  exclude  their  going  into  it.  A  right  to  bridt 
all  streams  not  actually  used  for  navigation,  would  exclu 
the  implication. 

Power  to  construct  a  canal  not  more  than  seventv  fe-  =^ 
wide,  re.strict<3d  at  a  certain  point  to  pass  between  t'wo  hou 
which  are  only  fifty  feet  apart,  would  not  give  power  to  ta! 
down  either  of  the  houses.     The  w^ord  between  prevents 
implication.  Nor,  in  this  case,  if  the  road  had  been  direct 
t )  be  constructed  between  high  w\ater  mark,  and  a  sto 
wall  along  the  east  line  of  the  cemetery,  could  authori 
have  been  implied  to  construct  it  in  the  river,  or  inside 
the  cemetery  wall,  although  the  space  between  them  he 
been  only  ten  feet. 

Parties  applying  for  a  grant  must  see  to  it  that  the  ter 
used  will  effect  their  purpose,  or  else  the  grant  must  fail; 
will  not  be  sustained  at  the  expense  of  others  int^^nded  to  h:- 
protectod.      The  legislature  here  intended  to  protect  tlr^ 
public  by  the  w^ords  "  along  the  Passaic  river,"  and  tl" 
c.^meterv  bv  the  words  "outside  and  to  the  east   of  th: 
present  stone  wall  embankment  of  the  cemeteiy  ground 
And  a  party  taking  a  grant  for  such  easement,  must  fail 
the  subject  matter  is  not  there. 

Perhaps  if  the  legislature  had  been  advised  that  the 
was  no  space  between  such  embankment  and  the  river,  th 
would  have  granted  the  right  further  to  invade  the  cem^ 
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tery,  or  perhaps  to  take  the  public  property  below  high 
water  line.  This  court  Ciinnot  decide  which  thev  would  or 
ought  to  have  granted.  It  can  hold  that  they  have  not 
.^ranted  either. 

But  the  necessity  for  such  con.struction  does  not   arise 

t'rc nn  the  facts  :  thev  are  not  such  as  assumed  in  the  above 

view.     The  act  provides  that  the  railroiul  shall  not  encroach 

n}K>n  the  lands  of  the  cemetery,  which  are  n^ed  for  burial 

I'urfjoses  in  said  cemetery,  which  would  imply  that  it  might 

'x-cupy  those  lands  in  it  not  used  for  such  purposes ;  and  it 

provides  that  it  should  be  con:itructed  "outside  and  to  the 

east  of  the  present  stone  wall  eml)ankment  of  the  cemetery 

I'ompany.''     This  appears  to  fix  a  definite  line  as  the  Cixst 

'-oundary  of  the  part  of  the  cemetery,  which  the  railroad 

^'hould  not  invade,  outside  of  which  it  should  be  built.  But  in 

t^<^t  there  is  not,  and  never  was,  such  stone  wall  embankment, 

There  was  nothing  but  a  decayed  picket  fence.     There  is  a 

^^'toue  wall  or  fence  between  the  cemetery  and  the  comi)lain- 

'"^'^t's  lands,  to  the  south  of  it;  a  mere  division  fence  with  no 

*=^^^>^bankment.     It  terminates   thirty-three   feet   from    high 

^^'i^t^r  line.     The  legislature  were  mis-informed  and  deceived 

'^-"^    to  the  fiicts  on  which  they  founded  this  grant;  and  the 

^^~*^rcls  of  the  grant  which  protect  the  rights  of  the  state, 

^^"^^^ Elliot  beheld  to  be  controlled  and  used  in  a  meaning  dilFer- 

^^^  t:   from  their  proper  and  usual  sense,  by  facts  of  which  the 

^>^**^ oxters  were  not  informed,  or  as  to  which  they  wer©  de- 

-A^iid  the  fact  that  this   provision   requires   that   before 
*^"*'^  "^^^ ring  upon  the  ceyiietery  lands  the  railroad  com[)any  shall 
*^^*-'^^ir  into  an  agreement  about  a  stone  wall,  shows  that  an 
Va  tx^  on  these  lands  was  intended. 

The  provision  that  the  road  shall  not  (Microach  on  lands 
^'^^^^b^  for  burial  purposes,  is  entirely  inconsistent  with  the 
^*^^*^  that  the  road  would  be  built  in  the  river,  or  on  the 
•^cki-^^as  it  could  not  have  been  supposed  that  the  river 
'Was  used  for  interments.  Also  the  provision  that  in 
of  the  cemetery  the  road  should  be  near  the  line  of 
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high  water,  shows  a  design  to  save  as  much  of  the  cemeteM:  -^i^  .m 
upland  as  possible.  If  intended  to  protect  the  river  fro:<z>-rom 
invasion,  it  would  have  been  extended  to  the  whole  route.         «  -. 

Besides,  there  is  thirty-three  feet  between  the  end  of  tbt -f-cJtliis 
.stone  wall  and  high  water,  and  sixty  feet  l^etween  tlT:^  tie 
nearest  lands  that  have  been  used  for  burial  purjxwes  aar  .M=^nd 
high  water.  This  is  sufficient  for  two  tracks ;  there  is  r  no 
necessity  for  more,  none  is  shown,  no  necessity  for  any  greatdl"  ^tev 
width  appears  to  have  been  contemplated  by  the  legislature  jire, 
which  must  appear,  to  extend  any  grant  by  implicati  .^Eiion 
bevond  its  terms. 

This  grant  is  so  restricted  by  its  very  terms  and  restr 
tions,  that  it  cannot  'be  extended  by  implication  arising  fi 
the  necessitv  of  such  extension  for  the  construction  of 
work ;  and  if  it  could  be,  no  such  necessity  exists.     The 
cision  of  the  Court  of  Errors  must  control  this  case,  wii 
out  reference  to  the  question  of  estoppel.     The  defendai 
have  no  rip;ht  to  construct  the  road  in  the  river. 

With  regard  to  the  track  already  built  and  in  use,  t^^»^^"^^ 

complainant  has  a  sufficient  remedy  at  law.     It  was  pla( — — '^'" 

there  without  authoritv.     He  has  now  filled  in  the  shore^ — "^"^ 
low  w^ater  line,  and  the  land  so  reclaimed  is  his  fee  to  app  ^^' 

priate  to  his  own  use.     Ejectment  will  lie,  and  an  action 
mesne  profits  will  in  one  suit  give  him  his  damages  for  1^  ^* 

detention.  Injunctions  do  sometimes  issue  to  restrain  cc^'  ^^^^ 
stantly  repeated  tresj)asses  requiring  a  continued  success  '^^^ 

of  suits,  but  not  where  ejectment  will  restore  the  compla '" 

ant  to  all  his  rights.     Besides,  the  trains  of  the  defend—  "^^ 

are  daily  running  over  this  track,  and  to  stop  them  imr        rrait- 
diately  would  cause  great  inconvenience  to  the  public  as  \*'      "^  '^' 
as  to  the  defendants  ;  and  in  such  case  this  court,  when  it  !^^^   ^'^'^ 
any  discretion,  will  not  interfere  by  injunction,  but  leave     '•-^ 
complainant  to  his  remedy  at  law. 

The  second  track  is  being  constructed,  or  is  about  t<^  ^^' 

constructed,  in  part  upon  the  land  filled  in  and  reclaimed  ^^^ 

the  complainant  on  the  shore,  and  in  part  on  land  fillecL         "^ 
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below  low  water  line,  and  in  part  on  lands  in  tlie  river  not 
reclaimed. 

As  to  the  part  filled  in  on  the  shore,  it  is  the  freehold  of 
the  complainant,  and  he  has  a  right  to  the  protection  of  this 
court  to  enforce  the  provision  of  the  Constitution,  that 
lands  in  such  cases  shall  not  be  taken  until  after  compensa- 
tion ;  as  to  the  part  beyond  this,  he  has  a  right  of  passage 
over  it  to  the  river.  He  has  it  in  common  with  the  rest  of 
the  public;  but  it  was  expressly  held  in  the  Court  of  Errors 
that  this  injury  to  him  was  peculiar  and  different  from  that 
of  the  rest  of  the  public,  and  that  he  was  entitled  to  sustain 
a  civil  action  for  that  injury. 

According  to  the  view  taken  of  the  grant  to  their  lessors, 
hy  the  Court  of  Errors,  the  defendants  are  mere  trespassers, 
willful  wrong  doers.  They  have  no  rights  that  can  be  taken 
into  consideration  and  weighed  against  the  rights  of  the 
complainant,  or  the  importance  of  his  injuries.  The  public 
travel  or  transportation  will  not  be  injured  or  interfered 
with,  and  there  is  no  reason  why  the  relief  to  which  the 
'^mplainant  is  entitled  should  be  withheld.  The  right  is 
^ttled  by  the  decision  of  the  highest  court  of  law,  which 
has  also  held  that  such  a  structure  is  an  interference  with  it. 

I^t  the  injunction  prayed  for  against  the  building  a 
^^nA  track,  and  driving  piles  in  front  of  the  complainant, 
^»8ue.  That  acjainst  the  running  of  trains  on  the  track 
'^^y  built,  is  refused. 


Hayes'  Executors  vs.  Hayes  and  others. 

1-  -a^  codicil  revoking  iu  express  terms  a  legacy  in  the  will,  because  the 
t«Utor  had  provided  the  legatee  with  a  permanent  home,  when  in  fact  ho 
ow  iwt  10  provided,  will  not  be  declared  inoperative  because  made  by  mis- 
**ke,  no  other  evidence  of  the  mistake  being  shown.  The  testator  must 
w»  known  whether  he  had  provided  such  home. 
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2.  AVliore  a  will  is  divided  into  j»aragra|^hs?,  clearh'  defined  in  thf- 
way,  a  gift  to  legatees  specified  in  tlio  fourth  j»aragraph  will  not  be  li  ^ 
hi'  V»y  niistakr-  for  the  legatees  in  anotlier  paragraph  from  some  prob»  1 
that  the  testator  would  more  likely  have  given  it  to  these  last  legatees*  - 
change  the  express  and  definite  words  of  a  hequest  it  must  clearly  a.  l 
that  the  testator  did  not  intend  what  he  said,  and  this  by  the  provisio 
the  will. 


The  argument  in  this  case  was  had  upon  the  bill  an<i 
answt:*!*  of  the  infant  defendants. 

j\Ii\  ir.  Vanderpooly  for  complainants. 

Mi\  /.  W.  Taylor^  for  defendant.^. 

The  Chancellor. 

This  suit  is  to  settle  the  construction  of  the  will  of  01 
J.  Hayes,  the  testator  of  the  complainants,  and  for  d£ 
tions  as  to  the  execution  of  its  provisions  by  them, 
will  has  a  codicil  annexed,  out  of  which  all  the  quest  J 
arise. 

The  oriucinal  will,  in  its  mechanical  construction,  con?^ 
of  thirteen  paragra})hs  besides  the  testatum  chxuse,  t^ 
paragraph  distinctly  marked  in  the  usual  way  by  a  bl  ■ 
.space  iM'tween  it  and  the  end  of  the  precediuir  one,  and 
comnu.*ncing  the  line  with  a  capital  letter  at  a  distance  fji 
the  margin.  There  is  no  dilFiculty  in  distinguishing  - 
numlM'ring  the  paragrai)lis. 

The  fourth  ])aragraphs  gives  84(»,(M30  to  his  execut«>rr 
W  invested,  the  inten\st  to  be  paid  to  his  wife  for  lite,  s 
then  to  his  two  daugliters  for  their  lives,  and  at  their  de- 
to  tlh'ir  issue,  who  weri)  to  receive  the  princij)al  wln/n 
vountrest  should  come  of  aire. 

The  sixth  paragraph  gives  Slo,(H)0  to  his  executors  tc 
invested,  the  intiTrst  to  be  ]>aid   to  his  brother,  John 
Hayes,  (hiring  his  life,  and  after  his  death  to  his  child 
resi>eotivelv,  mitil  thev  arrive  at  twentv-one  veal's  of  a.. 
t*ach  to  receive  his  share  of  the  principal  upon  arriving 
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ntv-oiie.  If  neither  of  these  cliildren  reach  twentv-one, 
leave  issue,  he  divided  the  fund  in  specified  portions 
)ng  eight  legatees, 

'he  seventh  paragraph  gives  the  interest  of  $1000  to 
3.  Emeline  Baldwin,  and  the  principal  at  her  death  to 
lieirs-at-law. 

?he  eighth  paragraph  gives  the  interest  of  $1000  to  Crus 
rant  and  Camilla  Durant  for  their  lives,  and  the  prin- 
xl  i\t  their  death  to  the  Methodist  Episcopal  Society  for 
moting  Christian  worship  at  Buenos  Ayres.  And  to 
3  last  society  he  gives  $500  in  the  ninth  paragraph, 
[n  the  tenth  paragraph  he  states  that  the  boquest^s  in  his 
1  amount  to  $70,000,  and  directs  that  if  the  net  proceeds 
his  estate  should  amount  to  more  or  less  than  that  sum, 
J  bequests  should  each  be  increased  or  diminished,  as  the 
56  might  be,  and  in  proportion  to  such  bequests,  and  thus 
ide  to  absorb  his  residuary  estate. . 

To  this  will,  executed  llr.y  18th,  1856,  there  is  a  codicil, 
'od  June  6th,  1860.  In  this  he  declares  ''  that  having 
ce  tlie  date  of  said  v;ill  provided  my  brother  Jolin  C. 
y<^^  with  a  place  for  a  permanent  home,  I  do  hereby  re- 
?!<?  the  amount  bequeathed  to  my  executors  for  liis  benefit 
ni  Slo,000  to  $10,000.  I  also  reduce  the  lega.-v  (4' 
><X)  to  the  Newark  Female  Charitable  Societv  to  $50() ; 
I  I  also  revoke  and  wholly  cancel  the  le^-acies  of  sloOo 
I  8-300  given  in  said  will  to  the  American  Board  of 
^^ei!i:n  Missions,  and  the  Methodist  Episcopal  Societv  for 
►moting  Christian  worshij)  at  Buenos  Ayres.  These  de- 
"-"tiniis  amount  to  87000.  And  it  is  my  will  that  the  said 
rnuit  be  apportioned  ]>y  my  executors,  and  paid  over  bv 
^111  amontr  and  to  tliL*  remaining:  leiratees,  iwniirularlv 
iieil  in  the  fourth,  sixth,  and  sev«Mith  paragraphs  of  mv 
'1  will,  aocordini^  to  the  amount  thrv  ar«*  entitled  bv  sai<l 
'1  t<»  receive." 

Tlir  tt.'stator  had  furnished  to  his  In'other,  John  C.  Haves, 
'v'sidence  at  Summit,  Xew  Jerst-y,  upon  which  he  had  re- 
Uvl,  but   did  not  convev  the  title  to  him;    so  that  at  tln' 
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testator's  death  his  right  to  remain  there  ended.  The  fi 
question  raised  is^  whether  the  revocation  of  $5000,  part 
tlie  legacy  to  John,  is  not  void  as  made  under  a  mista 
In  Campbell  v.  Fretich,  3  Ves,  321,  Lord  Eldon  held  tha 
revocation  of  a  legacy  to  nephews  of  the  testator  living 
a  foreign  country,  w^hom  he  had  never  seen,  stated  to 
made  heciiusc  they  were  dead,  when  in  fact  they  survi\ 
the  testator,  wa.s  void,  because  made  under  mistake  a 
through  wrong  information.  But  in  this  case  no  mistake 
shown ;  he  had  not  made  a  i>rovision  that  was  })ermaue 
but  he  must  have  known  whether  he  had  so  provided 
not.  He  had  provided  a  home,  and  may  have  intended 
make  it  permanent  at  some  future  time,  and  omitted  to 
so,  either  from  neglect  or  because  he  changed  his  mi 
which  he  had  a  right  to  do.  In  Kcntiell  v.  Abbott,  4  1 
808,  a  baiuest  by  a  woman  to  a  man,  to  whom  she  had  b 
formally  married,  and  with  whom  she  was  living  as 
husband,  but  who  had  a  former  wife  living  of  which  she  . 
no  knowledge,  she  styling  him  in  the  bequest  her  dear  1- 
band,  was  held  to  be  void.  It  was  made  under  a  clear  r 
take,  into  which  she  was  led  by  the  fraud  of  the  legatec- 

This  case  does  not  fall  within  the  principle  of  these  cl 
sions,  and  it  would  be  dangerous  to  extend  it.  It  wc 
cause  every  recital  of  a  faithful  wife,  or  trusty  friend  ^ 
honest  servant,  to  be  inquired  into  to  affect  the  validity 
the  bequest. 

The  next  question  arises  uj)on  the  allegation  that  the 
tator  in  disposing  of  the  $7000,  the  amount  of  the  legtL 
revoked  by  the  codicil,  had  made  a  mistake  in  the  num 
of  the  paragraphs;  he  gives  this  amount  to  the  legatees  | 
ticularly  specified  in  the  fourth,  sixth,  and  seventh  ft 
graphs  of  the  will.     That  instead  of  the  fourth,  sixth, 
seventh,  he  intended  the  fourth,  seventh,  and  eighth.     "} 
is  contended  for  on  the  ground  that  it  is  evident  from 
provisions  of  the  will,  that  he  did  not  intend  to  take  T: 
his  brother  $5000  in  one  sentence,  and  give  him  15-5(: 
of  $7000  in  the  next  sentence.     That  he  would  more  \ 
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Wbly  liave  taken  from  him  directly  $3175,  or  such  amount 
as  would  have  eflfected  his  piu*pose.  I  do  not  think  this  a 
natural  or  probable  conclusion.  He  had  provided,  or  in- 
tended to  provide,  a  residence  worth  $5000.  For  this  he 
intended  to  deduct  the  equivalent.  When  he  revoked  the 
other  legaci^  he  found  at  his  disj)osal  the  amount  of  them 
and  this  $5000,  and  he  disposed  of  it  to  his  wife  and  chil- 
dren, and  his  brother,  and  Mrs.  Baldwin,  as  the  objects 
for  whom  he  most  cared.  He  did  it  in  general  terms  which 
best  expressed  his  object,  and  which  obviated  the  necessity 
of  calculation. 

As  to  the  disposition  of  the  residue  of  the  estate  after 
payment  of  these  legacies,  it  must  be  divided  among  them 
in  proportion  to  the  amount  of  each  after  this  disposition  of 
the  $7000  added  to  them  by  the  codicil. 

The  proportion  of  the  §7000  and  of  the  residue  of  the 
«tate  to  be  paid  to  John  C.  Hayes,  must  be  calculated  upon 
?10,IHX),  that  being  the  amount  to  which  his  legacy  i.s  re- 
'In^Bl  by  the  codicil. 


Peake  and  others  va.  LaBaw  and  wife. 

'^  ®*irft  aixouimodation  note  or  aocoinunxlation  oinlorseiiient  l»y  a  ii:ar- 
^'•ttan,  is  not  sufficient  to  create  a  charge  upon  her  separate  cf'tjit*'. 


^^  cause  w«as  heard  upon  bill  and  answer.  The  object 
^he  bill  was  to  charge  ui)on  the  separate  estate  of  the 
^"^lidant,  Hester  J.  LaBaw,  the  amount  due  upon  a  i»romi.<- 
^^  note  given  by  her  husband,  and  which  she  endorsed  at 
^  ^uest.  She  made  no  other  contract,  and  did  no  other 
^  4an  simiJy  to  write  her  name  on  the  note  of  her  hus- 
^%  at  his  request,  when  alone  with  him  at  their  home, 
'^^waanot  told  for  what  purpose  the  note  was  to  be  used, 
^  to  whom  it  waa  to  be  passed. 
VoUYi;  s 
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Mr.  Magiey  for  complainants. 

The  bill  in  this  cause  is  filed  by  the  complainjints,  mer- 
chants in  New  York,  upon  a  promissory  note  made  by 
Francis  LaBaw  to  his  own  order,  dat<?d  July  12th,  1869,  for 
$9^Xj,  payable  two  months  after  dat^,  endorsed  by  Francis 
LaBaw,  and  Hester  J.  LaBaw,  his  wife. 

The  ol>ject  of  the  V)ill  is  to  charge  upon  the  separate 
estate  of  Mrs.  LaBaw  the  payment  of  the  note  so  endorsea 
by  her,  which  was  not  paid,  and  wa»s  duly  protested,  and 
notice  tijiven  defendants. 

The  bill  charges,  and  the  answer  admits  the  following 
tacts :  That  Francis  LaBaw  was  largely  indebted  to  com- 
j)lainants ;    that   Hester  J.    LaBaw   was,   at   the  time  of 
endorsing  the  note,  and  is  now  the  owner  of  separate  estate, 
some  of  which  is  particularly  set  out  in  the  bill,  heldbyber 
under  the  act  of  1852,  commonlv  called  the  married  women  s 
act ;  that  Francis  LaBaw  procured  his  wife  to  endorse  this 
note  for  his  accommodation,  and  for  the  pur{X)se  of  transfer- 
ring it   to  the  complainants;  that  he  delivered  it  to  the 
complainants  to  take  up  his  own  two  checks,  then  overdue 
and  protested,  and  which  were  given  to   complainants  by 
him  for  money  or  credit  loaned.    The  answer  claims  further, 
that  neither  at  or  before  the  making  or  endorsing  of  the 
note,  or  at  or  before  the  delivery  of  it  to  complainants,  were 
any  words   used,   either   between   themselves,   or  betweet^ 
them  and  the  complainants,  indicating  any  intention  on  tb^ 
j)art  of  Hester  J.  LaBaw  to  charge  her  separate  estate  wit*^ 
the  payment  of  the  note  she  endorsed.     Since  this  part  o 
the  answer  is  responsive,  and  the  note  wa>s  delivered  to  on* 
of  the  complainants  alone,  the  case  is  set  down  on  bill  an* 
answer. 

I 

The  power  of  the  Court  of  Chancery  to  charge  upon  the 
separate  estate  of  married  women,  the  payment  of  certaii 
claims,  is  well  established.  That  power  has  been  held  t 
extend  to  estates  created  under  the  act  of  1852,  in  the  sam* 
manner  as  to  estates  held  in  trust  for  the  separate  use  of  ; 
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1  woman  at  common  law.  Wheaton  v.  PhiUipSj  1 
21 ;  Johnson  v.  QumMinSj  1  (7.  E.  Green  105. 
jurisdiction  of  this  court  in  such  cases  cannot  be 
led,  unless  it  may  be  said  to  be  taken  away  by  a 
being  provided  at  law,  by  act  of  1862.  Nix,  Dig, 
5uch  a  remedy  is  provided  as  to  debts  contracted  by 
ed  woman,  in  the  purchase  of  property,  or  transac- 
business  by  her.  Eckert  v.  Heuter,  4  Vroom  266. 
in  this  case,  no  8^^4;h  debt  was  contracted.  The 
iment  was  for  accommodation.  In  the  case  of  Va7i' 
SkUlman,  decided  by  the  Supreme  Court,  at  Febru- 
irm,  1870,  opinion  by  Chief  Justice  Beasley,  the 
^as  against  a  married  woman,  upon  her  accommoda- 
iorsement  of  a  promissory  note ;  and  the  court  held, 
,e  case  was  not  within  the  law  of  1862;  that  an 
lodation  endorsement  was  not  such  a  debt  as,  by  the 
>f  that  statute,  could  be  the  foundation  of  an  action  at 
linst  a  married  woman. 

Supreme  Court  having,  in  an  exactly  similar  case, 
i  jurisdiction,  and  denied  that  an  action  could  be 
t  at  law,  it  is  plain  there  can  be  no  objection  to  the 
tion  of  this  court  in  this  cause,  upon  the  act  of  1862. 
n :  the  answer  admits,  that  at  the  filing  of  the  bill, 
\  LaBaw  had  been  adjudged  to  be  a  bankrupt.  Under 
of  1862,  a  suit  at  law  on  this  note  would  involve  a 
n  him,  and  a  judgment  against  him.  Qucere.  Could 
suit  have  been  brought  after  he  was  adjudged  bank- 
Would  not  the  injunction  of  that  court  have  been 
y  used  to  restrain  it  ?  To  this  bill,  which  is  a  pro- 
:  not  in  personam,  but  in  rem,  against  Mrs.  LaBaw \s 
e  estate,  no  such  objection  can  be  made. 
eflFect  of  the  act  of  1852  having  been  to  cause  a 
roportion  of  the  property  of  the  state  to  be  placed  in 
[ids  of  married  women,  it  has  seemed  a  matter  of 
to  extend  the  remedies  against  them.  This  is  shown 
»8es  in  this  court,  to  which  reference  will  be  here- 
ade,  particularly  the  case  of  Wheaton  v.  Phillips,  1 
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Beas,  221.  It  is  further  shown  by  the  act  of  the  legislatui 
of  1862,  making  married  women  hable  to  an  action  at  law  to 
certain  contracts  and  engagements.  And  it  is  respectfully 
.submittc<l  that  this  case  at  once  shows  that  not  only  equit; 
and  good  conscience,  but  a  sound  public  policy,  require  tha 
all  the  remedies  against  married  women,  which  can  b 
shown  to  be  within  established  principles,  should  not  onl; 
be  retained  but  liberally  administered;  the  remedy  applie* 
for  in  this  case,  can  be  shown  to  l>e  within  establishes 
principles. 

I.  A  married  woman,  by  making  or  endorsing  a  promis 
sory  note,  by  implication  equitably  charges  her  separat 
estnte  with  its  payment,  without  any  words  expressly  refei 
ring  to  her  separate  estate. 

If  there  can  be  any  charge  created  by  her  upon-  her  sep 
rate  estaU^,  it  is  unreasonable  that  the  making  orendorsii 
of  a  note  which  can  be  paid  in  no  other  way,  should  not 
held  to  be  such  a  charge. 

For  some  time  the  jurisdiction  of  courts  of  equity  in  sv 
cases  was  put  upon  the  ground  that  a  married  woman's  ^ 
tractor  engagement  was  an  equitable  appointment  of 
separate  property  to  pay  it.     That  notion  is  now  exploJ 
and  it  is  held  now  to  be  a  contract,  not  enforceable  at  1- 
nor  personally,  but  equitably  upon  her  separate  estate, 
the  words  of  Chancellor  Green,  {Johnson  v.  Cuymnitis,  3 
U,  Green  105) :  **  The  jurisdiction  in  this  st»at6  is  not  oa 
ground  of  the  married  woman's  estate  being  an  equit-^ 
estate,  but  on  the  ground  of  its  being  lier  separate  es^ 
cqidtably  subject  to  contracts  entered  into  by  her,  which 
not  binding  upon  her  personally,  and  which  cannot  be 
forced  at  law."     Upon   this  principle,   which  accords  v" 
all  the  recent  authorities,  no  ex})ress  charge  is  necess^ 
but  separate  estate  being  proved,  and  a  contract,  not 
forceable  in  any  other  way,  then  the  court  obtains  jurist 
tion   by   the    implied    charge    upon   the   separate    est-*^ 
2  Story's  Eq.  Jur,,  §§  1399,  1403,  and  notes  1  and  2,  14 
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In  the  last  section  the  following  language  is  used :  "  If 
le  gives  a  promisspry  note,  or  an  acceptance,  or  a  bond  to 
ly  her  own  debt,  or  joins  in  a  bond  with  her  husband  to 
\j  his  debt,  the  decisions  have  gone  the  length  of  charg- 
ig  it  on  her  separate  efitatc,  without  any  distinct  circum- 
:ance  establishing  her  intention."  Willard's  Eq,  Jur.y 
,  651 ;  Schouler  on  Domestic  Helutions,  pp.  220,  221,  222 
Qd  224. 

In  England,  this  doctrine  has  been  well  settled  since  the 
ading  case  of  Hulrae  v.  Tenant^  1  White  ^  Tudoi'^s  L,  C, 
31,  marg.  p.  394.  See  also  the  large  number  of  case.s  to  the 
ime  effect,  on  p.  509,  mai'g.  ]>.  404 ;  and  particularly, 
mlyy.  Chiirch,  3  BiXtv,  4^o,  -x6^d\  BuUpin  v.  Clarky  17 
e*.  365 ;  Oweiis  v.  Dickenson,  1  Cr,  ^  Phil,  48. 
In  the  last  case.  Lord  Cottenham  used  the  following  lan- 
lage :  "  The  holder  of  her  (a  married  woman's)  promissory 
»te  has  her  contract,  which  equity  considers  her  capable  of 
tering  into ;  and  it  would  be  a  very  strong  proposition  to 
y  that  when  she  has,  by  an  instrument  under  her  hand, 
knowledged  her  debt  and  promised  to  pay  it,  she  is  not 
nsiderod  as  creating  an  obligation  to  bind  her."  See  also, 
aughan  v.  Vanderstegen,  2  Drewry  165 ;  Slmttock  v. 
lattocky  Law  Hep.j  2  £q,  182.  In  this  case  Lord  Romilly 
fed  this  language :  "  There  •  are  two  classes  of  auses :  first, 
bere  a  married  woman  hius  an  absolute  interest  in  the  prop- 
ty  settled  to  separate  use  ;  secondly,  *  *  *  * 
I  the  former  case  the  law  now,  as  administered  by  the 
'Urta  of  equity,  seems  to  be  settled  to  this  extent:  that 
'r  separate  property  will  be  liable  to  pay  any  debts  of  hers 
bich  she  has  secured  by  writing,  the  courts  holding,  that 
ving  such  a  writing  must  have  a  meaning,  and  that  un- 
88  the  meaning  be  to  charge  her  separate  estato  there  is 
5  meaning  whatever  in  the  writing,  which  is  a  mere  pieco  of 
^te  paper."  See,  also,  Mrs,  Mattheiomaii  s  Case,  Law 
^.,  3  Eq.  781 ;  Murray  v.  Barlee,  4  Sim,  82 ;  3  Mylne 
'  K^ne  220,  &c.     The  language  of  Lord  Brougham  in  this 
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case,  is  quoted  in  support  of  this  doctrine  in  1  Whr^-^^  ff 
Tudor  8  L.  C,  p.  511,  marg.  p.  406  and  407. 

In  Hare  &  Wallace's  Notes,  1  White  4"  Tudor  8  i^-  C. 
533  and  534,  are  numbers  of  American  cases  taking  this 
ground,  and  reference  is  particularly  made  to  the  well  con- 
sidered cases  in  Kentucky,  quoted  on  page  534  and  seq. 

In  New  Jersey  the  following  cases  seem  to  involve  the 
same  principle : 

Leaycraft  v.  Hedden,  3  Greeris  Ch,  512.  In  this  case  the 
bill  Wc'is  filed  on  a  bond  of  the  trustee  of  a  married  woman, 
made  for  her.     It  had  originally  been  secured  by  a  mort- 
gage, but  the  mortgaged  premises  being  sold  under  fore- 
closure, there  was  not  enough  realized  to  pay  the  bond,  ana 
the  bill  was  filed  to  charge  the  separate  estate  of  the  mai*' 
ried  woman  with  the  payment  of  the  balance,  and  it  was  so 
decreed.     This  clearly  involved  the  principle.     The  mort- 
gage of  part  of  her  separate  property,  was  evidence  that  ^^ 
(lid  not  intend  to  charge  expressly  all  her  separate  propeX"ty* 
That  was  charged  simply  by  implication  from  the  malcii'^S 
of  the  bond. 

Pentz  V.  Siraonson^  2  Bea8,  232,  was  a  case  of  mo^*^^^ 


{)aid  to  a  married  woman  on  her  contract  to  sell  som^  J^ 
her  separate  estate.     Court  refused  to  compel  her  spe?^^-^ 
cally  to  perform  the  contract,  but  held  that  her  sepa:^^*^ 
estate  was  liable  for  repayment  of  the  money  paid, 
page  236,  Chancellor  Green  says :    "  She  is   in   equitjr 
much  bound  to  repay  the  sum  thus  advanced  as  though 
had   given  her    bond  or   note  for   the  repayment  of 
money."     The  charge  upon  the  separate  estate  was  wh 
by  implication. 

Wluaton  V.  Phillips ^  1  Beas,  221.     Chancellor  Willi 
son  held  that  a  married  woman's  general  debts,  contrac 
in  her  own  business,  were  charged  on  her  separate  estate^- 

Johison  V.  CiimminSj  1  C,  E.  Green  97,  where  the 
was  contracted  for  the  benefit  of  her  own  estate,  Chancel 
Green  held  "  that  equity  will,  in  such  a  case,  charge  i 
estate  of  a  feme  covert,  without  any  express  appropriate 
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f  her  estate,  or  any  part  of  ity  to  the  payment  of  the  debt/' 
Lid  "  that  all  that  is  necessary  to  bind  the  separate  estate 

that  it  appears  that  the  engagement  was  made  in 
^ference  to  the  estate,  or  upon  the  faith  and  credit  of  her 
state/'     p.  104. 

The  last  case  establishes,  in  this  court,  the  law,  that  a 
narge  on  a  married  woman's  separate  estate  will  arise 
ithout  any  express  words;  certainly,  whenever  her  engage- 
Lents  were  for  her  own  benefit  or  benefit  of  her  estate,  or 
n  the  credit  of  her  estate. 

11.  A  married  woman,  by  endorsing  a  note  for  the  accom- 
:iodation  of  her  husband,  by  implication  charges  her  sepa- 
ixte  estate. 

This  follows,  I  submit,  as  a  necessary  consequence,  from 
tk€  principle  on  which  equity  acquires  jurisdiction  in  such 
sv«es,  viz.  that  in  no  other  way  Ciin  her  engagement  be 
i^xforced.  Unless  conceded,  a  long  and  well  esti\blished 
•X'ivilege  of  a  married  woman,  in  respect  te  her  separate 
*-i:*operty,  is  taken  away  from  her.  It  has  long  ago  been 
i^^ld  that  a  loife  viay  give  her  separate  estate  to  her  hus- 
'<:xnd.  See  cases  cited  in  1  White  ^  Tudor  s  L.  C.  515, 
tiarg.  pp.  411  and  412. 

So,  in  Jaques  v.  Methodist  Episcopal  Church,  17  Johns. 
^48,  it  wtis  held  that  a  married  woman  might  dispose  of 
ler  property  to  her  husband,  so  that  her  disposition  of  it 
vas  free  and  not  the  result  of  flattery,  force,  or  improper 
reatment.  Hardy  v.  Van  Harlinger,  7  Ohio  N.  S.  208. 
\nd  so  in  Galway  v.  Fvllerton,  2  C.  E.  Green  389,  it  was 
leld  that  a  wife  might  mortgage  her  separate  property  te 
lecure  the  debt  of  her  husband. 

It  is  respectfully  submitted  that  no  reason  can  be  as- 
signed for  restricting  the  wife's  power  to  select  her  own 
N^y  of  disposing  of  her  j)roperty  for  her  husband's  benefit ; 
■Provided  always,  she  be  not  under  any  coercion  from  him. 
A.nd  it  is  suggested  that  the  reason  why  the  legislature,  in 
giving  an  iiction  at  law  against  a  married  woman  u})on 
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somo  of  her  contracts,  omitted  contracts  of  suretyship^    ^^''^'^ 
that  a  court  of  equity  might,  from  its  peculiar  powers,     ^^^'' 
care  that  a  wife  was  not  deceived,  coerced,  or  defraiulc^  <-•"  ^^ 
such  a  disposition  of  her  property. 

I  insist,  therefore,  that  the  charge  of  an  accommodn^  t.^ou 
endorsement  of  a  married  woman  does  not  differ  from  ^^^^)' 
-i^harge  for  th(^  l)enefit  of  her  estate.  Such  a  note  is  <:?*v^" 
ilently  made  vpon  the  credit  of  her  estat<>,  and  so  comc-'-s^  ^^ 
once  within  the  words  of  Chancellor  Green  in  Johyiso^  '^^  ^ 
CuDnnins,  quoted  above.  2  Stonjs  Eq,  Jur.^  §  1400;  ^^'^^ 
lards  Eq.  Jur.,  p.  G49 ;  Schoidcr  on  Dom.  ReLj  p.  225— 

And  such  eui^ai^ements  of  married  women  have  I  _:>  <^^' 
i^onstantly  enforced  in  the  English  courts  of  equity,  W  ,^^"> 
ning  with  the  leading  case  of  Hidme  v.  Tenanty  where  ^  >*^r 
of  the  bond,  which  was  the  subject  of  that  suit,  was  for  ^^^ 
husband's  debt.  See  also  cases  cited  in  1  White  Sf  Tuxj^^^^' 
L.  C.  51o,  marg.  pp.  411  and  412. 

Field  v.  Sonic,  4  Rxtss,  112,  was  a  case  where  a  — ^^'J^* 
joined  in  a  bond  for  money  advanced  to  her  husbs:^^*^'^ 
Stanford  v.  MarshalL  2  Atk,  G8,  was  a  case  of  a  IhducB^  ^^^ 
money  lent  the  husband.  Hcatlcy  v.  Thovias,  15  Ves.  STT^  - 
Avas  a  case  of  a  bond  by  a  married  woman  as  surety  for  '^^'^ 
husband.  Wagstnff  v.  Smith,  9  Ves,  520,  assignment 
married  woman  to  secure  annuitv  to  husband. 

In  this  state,  the  cpiestion  has  not  been  directly  deci 
In  Vanfclrk  v.  Skdhnan,  decided  by  Supreme  Court  in 
ruarv  Term,  1870,  it  was  assumed  that  a  married  worn 
accommodation  endorsement  would  be  good  in  equity. 

In  Oakley  v.  Pound,  1  McCarter  178,  a  case  in  which 
F.  B.  Chetwood  was  counsel  for  complainant*,  and  Ch 
oellor  Williamson  for  defendants,   the  bill  was  fileii  xJi]^ 
notes  of  a  married  woman,  given  partly  for  a  debt  of 
husband  owed  to  the  complainant ;  no  objection  of  this  k. 
was  made  by  the  acute  counsel  for  the  defendant,  and  Ch 
cellor  Green,  in  his  decision,  though  he  mentioned  the 
that  she  gave  the  notes  for  her  husband's  debt,  never  i 
mated  that  th(?re  could  be  any  defence  on  that  ground. 
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A  diflferent  rule  from  that  insisted  upon  above,  has 
undoubtedly  prevailed  in  New  York  since  the  case  of  Yale 
V.  Dederer,  18  K  Y.  265,  and  22  K  Y  450.  The  principle 
of  the  case  as  last  decided  seems  to  be,  that  to  create  a 
charge  on  a  married  woman's  separate  estate,  the  intention 
to  charge  must  appear  in  the  contract  itself,  or  the  consider- 
ation must  enure  to  the  benefit  of  her  separate  estate.  That 
this  decision  was  completely  at  variance  with  the  former  de- 
cisions in  New  York,  is  admitted.  It  has  not  been  followed 
elsewhere,  except  in  Massachusetts,  and  the  principle  on 
which  the  decision  was  founded,  has  been  severely  criticised. 
See  particularly  Schoulers  Dom.  HeLy  pp.  229  and  230,  and 
an  able  discussion  by  I.  F.  Redfield,  American  Law  Reg,  for 
1861  and  1862,  Vol.  1,  N.  S.,  p.  665. 

But  this  case  of  Yale  v.  Dederer^  seems  to  be  cited  with 
favor  in  Armstrong  v.  Ross,  5  C.  E.  Green  109.  I  submit, 
however,  that  nothing  in  the  case  of  Armstrong  v.  Ross^ 
intimates  that  the  Court  of  Chancery  is  disposed  to  adopt 
all  the  rulings  of  the  case  of  Yale  v.  Dederer,  To  so  much 
of  it  as  is  contained  in  the  first  proposition  assumed  as 
settled  by  the  Chancellor,  no  objection  can  be  made.  But  I 
insist,  that  while  it  is  true  that  a  married  woman's  debts 
contracted  for  the  benefit  of,  or  on  the  credit  of  her  estate, 
will  be  charged  thereon,  it  is  equally  true,  that  her  power 
to  devote  her  estate  to  her  husband's  advancement  (always 
excepting  the  case  of  coercion  on  his  part),  and  her  doing  so,  by 
the  making  or  endorsing  of  a  not^  for  his  benefit,  which 
note  can  be  paid  in  no  other  way  than  by  being  charged  on 
her  separate  property,  have  never  yet  been  denied,  and  I 
believe  never  will  be  denied  by  a  court  of  equity  in  New 
Jersey.  To  limit  her  liability  in  this  direction  .is,  I  submit, 
what  the  legislature  hagj^ever  undertaken  to  do;  and  since 
that  power  has  been,  ^  I  believ^e  is  shown  above,  exercised 
for  a  long  series  of  years,  no  court  should  undertake  to 
limit  it,  until  some  legislative  restriction  is  put  upon  it. 

As  to  the  other  branch  of  the  Yale  and  Dederer  decision, 
7;i2.  that  the  intention  to  charge  must  appear  in  the  contract 
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itself,  it  is  so  contrary  to  the  numerous  decisions  in  Ne 
Jersey  that  it  cannot  be  adopted  here  without  a  marker, 
inconsistency.    For  example,  it  has  been  repeatedly  decided-Cb^-"   < 
and  even  in  the  case  of  Armstrong  v.  HosSy  that  a  mortgag< 
made  by  a  married  woman,  which  is  utterly  void  by  reasor:*: 
of  the  husband  not  having  joined  in  it,  will  charge,  not  th^-^ 
mortgaged  premises  alone^  but  her  separate  estate  in  generate 
The  intent  to  charge  her  separate  estate  appears  in  the  con- 
tract, to  effect  only  the  specific  portion  described  in  the 
mortgage.     And  yet  it  is  held,  and  with  manifest  justice 
that  it  should  be  charged  upon  her  whole  separate  estate. 

I  submit  then,  that  both  from  principle  and  from  a  grea' 
weight  of  authority,  this  court  should  hold  that  by  this 
accommodation  endorsement,  Mrs.  LaBaw  impliedly  chargei^: 
her  separate  estate. 

Some  questions  may  arise  upon  the  mode  of  relief.    In  th 
English  cases,  it  seems  admitted   that  the  relief  is  by  g^^ 
receiver  to  take  the  profits  of  the  separate  estate  and  appl 
them  to  the  debts. 

The  decree  in  Yale  v.  Derderer^  21  Barb,  290,  orderecK^^^^^   ~ 
the  separate  estxite  sold. 

The  reason  of  the  English  cases  seems  to  be,  that  in  mos 
(jcises  of  separate  property  at  common  law,  there  was  a  re 
mainder  to  heirs,  &c. 

Since  our  act  of  1852,  we  insist  there  is  no  reason  wh 
the  corpus  of  the  separate  estate  may  not  be  used  to  pa 
her  debts,  as  well  as  the  profits.     So   Chancellor   Green 
seemed  to  think.    See  Johnson  v.  Cuviinins,  1  CI  JE,  Greer 
104,  105. 

If  otherwise,  we  are  entitled  to  a  receiver  and  relief  fro: 
the  profits,  under  our  prayer  for  general  relief. 

Mr,  F.  B,  Chctwoody  for  defendants. 

The  defendants  both  deny  the  whole  equity  upon  whic 
the  complainants  seek  to  charge  the  separate  estate  of  th 
defendant,  Hester  J.  LaBaw. 

By  the  answer  of  Francis  LaBaw,  it  appears  on  the  12 
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of  July,  1869,  at  his  place  of  business  in  Rahway,  he  drew 
up  the  promissory  note  in  question,  of  $900,  and  went  to 
his  dwelling-house,  and  asked  his  wife,  the  said  Hester  J. 
LaBaw,  to  endorse  her  name  on  the  not^  for  his  accommo- 
dation, and  she  did  so;  and   Francis  LaBaw  immediately 
upon  getting  the  endorsement  of  his  wife's  name  on  the 
note,  left  his  house  to  take  the  next  train  of  cars  to  the  city 
of  New  York,  to  call  upon  the  complainants  and  to  offer 
them  this  note ;  that  he  delivered  it  to  W.  J.  Peake,  one  of 
the  complainants,  who  accepted  it ;  that  when  he  delivered  it 
to  him  nothing  had  ever  been  said,  nor  any  conversation 
ever  had,  by  or  between  him  and  the  complainants,  or  any 
one  of  them,  on  the  subject  of  his  wife's  endorsing  the  note, 
<'>r  any  other  note,  or   in  any  way  or  manner  becoming 
s^ecurity  for  said  debt,  or  for  him,  nor  on  the  subject  of 
X^ledging,  or  in  any  manner  charging  her  property,  or  any 
X~>art  of  it,  as  security  on  said  note,  or  for  said  debt,  or 
i^endering  the  same  in  any  manner  liable  therefor.     He  also 
wienies  that  he  ever  proposed  to  the  complainants,  or  any  of 
t:hem,  that  his  wife  would  charge  her  own  property,  or  any 
j>art  of  it,  with  the  payment  of  $900,  or  any  other  sum  to 
^complainants,  or  endorse  a  note  for  that  purpose. 

The  defendant,  Mrs.  LaBaw,  says  she  never  authorized 

lier  husband  to  offer  or  say  to  the  complainants,  or  any  of 

them,  or  to  any  person,  that  she  would  charge  her  separate 

^,stat«,  or  any  part  of  it,  with  the  payment  of  any  sum  of 

money  to  the  complainants,  or  any  of  them,  nor  with  the 

payment  of  the  said  promissory  note  of  $900,  or  any  other 

note ;  and  denies  that  she  endorsed  the  note  in  question  for 

the  purpose  or  object  of  charging  her  separate  estate,  or 

any  part  of  it,  with  the  payment  of  said  note,  or  with  the 

payment  of  the  debt  for  which  the  note  was  made;  and  that 

she  endorsed  the  note  only  because  her  husband  asked  her 

to  put  her  name  on  it,  without  giving  her  any  reason  or 

stating  to  her  any  purpose  for  her  endorsing  it. 

They  both  expressly  deny  that  she  endorsed  the  note  for 
the  purpose,  and  with  the  design  of  charging,  or  that  she  did 
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thereby  charge  her  own  separate  estate,  and  the  lands  an 
premises  in  the  bill  mentioned,  with  the  payment  of  tlL^r 
money  in  said  note  specified. 

Both  defendants  sav  that  Francis  LaBaw  never  asked 
proposed  to  his  wife  to  pledge  or  charge  her  separate  estat( 
or  any  part  of  it,  for  the  payment  of  said  not<5  or  the  sai- 
debt,  or  any  part  of  it,  and  there  was  never  any  con  versa 
tion  between  them  on  the  subject  of  her  so  pledging 
charging  her  estate,  or  any  part  of  it,  or  of  her  endorsing  saiti 
note  for  the  purpose,  or  with  a  view  to  pledge  or  charge  he  -^s* 
separate  estate,  or  any  part  of  it,  with  the  payment  of  saic»^  ^    ■" 
note. 

The  defendant,  Hester  J.  LaBaw,  is  an  endorser  of  th^  -^  _7 
note  of  her  husband,  at  his  request,  without  any  interest  ii  ^  ^^ 
the  consideration  for  which  her  husband  made  the  note  foi 
his  debt,  and  without  any  knowledge  or  information  of  th< 
object  or  purpose,  or  etfect  of  the  note,  and  has  derived  uc:^^^ 
benefit  therefrom,  and  never  can  derive  any.  She  endorsed 
the  note  only  because  her  husband  askeil  her  to  put  her 
name  on  it,  without  giving  any  reason  for  so  doing.  Under^ 
any  circumstances  in  the  case,  she  is,  at  most,  a  mere^' 
accommodat ion  endorser. 

I  bv4ievv»  that  no  decision,  dictum,  or  intimation  can  be 
found,  to  charge  the  separate  estate  of  a  married  woman 
with  the  payment  of  the  debt  of  her  husband,  upon  her  en- 
dorsement of  his  note  at  his  request,  without  any  other  fact 
or  circumstance  connected  with  her  endoi'sement  bevond 
asking  her  to  put  her  name  on  the  note. 

In  this  case  there  is  no  knowledge  or  information  on  the 
part  of  the  wife,  of  the  ol)ject  of  the  note,  or  of  her  endorse- 
ment ;  and  there  is  an  entire  absence  of  anv  intention  on  her 
part  by  endorsing  the  note,  that  the  endorsement  was  made 
to  operate  in  some  way,  or  in  any  way,  and  therefore,  no 
intention  to  charge  her  separate  estate,  and  more  especially 
that  |X)rtion  of  it  particularly  described  in  the  bill. 

Where  a  wife  l>ecomes  a  party  to  an  accommodation  note 
as  surety  merely,  her  sei>arate  estate  is  not  liable  for  the 
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I  •ixyment  of  it,  unless  she  expressly  charge  it  for  that  pur- 
j>ose.  2  Story's  Eq,  Jur,^  §  1401 ;  WiUard  v.  Uastham, 
lo  Gray  328. 

_  In  the  case  of  Tidlet  v.  Ar7nstro)iff,  4  Beav.y  the  judge  says  : 
"  *  Bill  in  a  case  where  she  enters  into  no  bond,  contract,  covc- 
iiant,  or  obligation,  and  in  no  way  contracts  to  do  any  act  on 
lier  part ;  where  the  instrument  which  sh^  executes  does  not 
l>iarport  to  bind  or  pass  any  thing  whatever  that  belongs  to 
her  ;  and  where  it  must  consequently  be  left  a  mere  in- 
tV?rence  whether  she  intended  to  affect  her  est^ite  in  any 
iTiaiiner  or  way  whatever,  the  case  is  entirely  different 
♦^itlier  from  the  case  where  she  executes  a  bond,  promissory 
iiot^,  or  other  instrument,  or  where  she  enters  into  a  cove- 
iiixnt  or  obligation  by  which  she,  being  a  married  woman, 
oan  be  considered  as  binding  her  separate  estate." 

The  bill  was  filed  December  4th,  1869,  and  on  the  29th 
^t"  January,  1870,  the  comj>lainants  proved  the  note  in 
4^^stion  as  a  debt  against  Francis  LaBaw,  who  had  been 
previously  forced  into  bankruptcy,  and  in  said  proof  in 
t>3.nltruptcy  one  of  the  complainants  swears  that  this  note 
^^"'^xs  endorsed  by  said  bankrupt's  wife,  "  but  the  value  of 
'"^U-oli  endorsement,  or  her  responsibility  therefor,  this  depo- 
'^^rit  is  unable  to  state/' 

This  does  not  well  comport  with  their  statements  in  the 
^^U  of  complainant,  that  she  has  a  separate  estate  and 
'^txi^:rged  it  with  the  payment  of  this  note,  but  agrees  with 
^tiC5  answer  of  both  defendants  in  relation  to  her  responsi- 
k>ilitiy  therefor. 

The  Chancellor. 

The  separate  estate  of  Mrs.  Labaw  was  the  legal  title  to 
^*^*icl  held  by  her  by  virtue  of  the  married  women's  act. 
^iie  had  the  legal  title,  and  there  was  no  trust  in  any  one. 
-^ud  the  only  question  in  the  case  is,  whether  a  simple  en- 
dorsement of  a  note  by  a  married  woman  is  such  charge 
^ponher  separate  legal  estate  as  will  be  enforced  in  equity. 
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Before  the  married  women's  act,  legal  estate  in  fee  could 
be  held  and  were  held  by  married  women.  The  making  or 
endorsement  of  a  note,  or  executing  a  bond  or  mortgage, 
could  not  bind  it  either  at  law  or  in  equity,  without  the 
separate  acknowledgment  directed  by  statute.  The  married 
women's  act  did  not,  in  t^rms,  change  this ;  it  was  not  in- 
tended to  change 'it.  No  change  was  required  to  give  effect 
to  any  provision  of  that  act.  The  proposition  that  the 
owner  of  property  must  have,  as  an  incident  to  the  owner- 
ship, the  right  to  charge  and  encumber  it,  applied  to  legal 
estates  held  by  married  women  before  that  act,  but  did  not 
have  the  effect  contended  for. 

Since  the  passage  of  that  act  here,  and  similar  acts  in 
other  states,  the  courts  have  held  certain  contracts  of  mar- 
ried women,  to  create  charges  on  their  separate  estates, 
which  will  be  enforced  in  equity.  This  was  in  analogy  to 
the  doctrine  of  equity,  by  which  certain  contracts  made  hy 
married  women  having  estates  held  in  trust  for  them,  were 
enforced  in  equity  as  against  their  trust  estates.  Debt?* 
contracted  by  them  were  paid  only  out  of  the  income  of 
these  estates  for  the  life  of  the  woman. 

The  courts  of  this  country  have  declared  the  estates  of 
married  women  held  under  these  acts,  to  be  liable  for  debts 
contracted  by  them  for  the  benefit  of  these  separate  estates, 
or  for  their  own  benefit  on  the  credit  of  these  estates.  But 
they  go  no  farther  than  this.  The  Court  of  Appeals  in  New 
York,  in  the  final  decision  in  Yale  v.  Dederer,  22  iV.  Y. 
450,  holds  this  to  be  the  limit  of  the  power  of  a  married 
woman  to  charge  her  estate,  unless  done  by  an  instrument 
properly  executed  for  that  purpose.  The  same  doctrine  is 
held  by  the  Supreme  Court  of  Massachusetts  in  WUlard  v. 
Easthanif  15  Gray  328.  Chancellor  Green,  in  Johnson  v. 
CumminSy  1  C,  E.  Green  104,  says :  "  It  must  be  assumeil  that 
the  wife  had  a  separate  estate,  which  she  might  lawfully 
charge  with  debts  created  for  the  benefit  of  the  estate,  or 
for  her  own  support  and  benefit ;"  and  again,  '*  In  order  to 
bind  the  estate,  it  must  appear  that  the  engagement  was 
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made  in  reference  to  and  on  the  faith  and  credit  of  the 
estate." 

In  the  caae  of  Armstrong  v.  Hoss,  5  C,  E,  Green  109, 
this  court  took  the  same  view  of  the  subject,  and  although 
it  was  not  declared  that  the  estate  could  not  be  made  liable 
in  any  other  way,  the  means  of  making  her  estate  liable 
are  stated  in  such  manner  as  imply  that  they  are  the  limit 
of  the  power. 

I  am  of  opinion  that  the  separate  estate  held  under  the 
married  women's  act,  cannot  be  made  liable  to  be  charged 
in  equity  by  an  accommodation  note,  or  an  accommodation 
endorsement  made  by  her.  The  courts  have  gone  far 
enough  in  construing  these  acts  as  removing  disability  of 
coverture,  and  I  am  not  willing  to  take  another  step  in  that 
direction.  All  the  protection  given  by  the  law  to  a  married 
woman  on  account  of  her  disability  or  being  under  marital 
influence,  will  be  taken  away,  if  it  is  held  that  becoming 
security  for  the  act  of  another,  or  signing  accommodation 
paper,  will  bind  and  take  away  her  separate  estate. 

The  bill  must  be  dismissed. 


The  Erie  Railway  Company  vs.  The  Delaware,  Lacka- 
wanna AND  Western,  and  The  Morris  and  Essex 
Railroad  Companies. 

1.  Where  two  railroad  companies  have  the  authority  to  build  and  run  a 
railroad  between  the  same  termini,  neither  can  take  exception  to  any  irregu- 
larity or  unlawfulness  in  the  exercise  of  such  franchise  by  the  otlier,  unless 
it  can  show  a  particular  injury  to  itself  from  such  course. 

2.  Where  a  party  stands  by  and  encourages  another  in  the  construction 
of  a  public  work,  at  great  cost,  this  court  will  not  interfere  with  it  at  his 
instance.  Such  conduct  estops  him  from  calling  in  question  the  legality  of 
the  structure. 

3.  Where  a  railroad  company  appropriated  land  under  a  belief  that  they 
were  the  owners  of  it,  and  the  land  appeared  to  be  of  no  particular  value 
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to  the  owners,  tliis  court,  in  the  exercise  of  its  discretion,  refused  to  restra 
them  from  its  enjoyment. 

Quccre.  Whether  this  court  will  i»rovent,  by  injunction,  the  permanc 
appropriation  of  lands  by  a  railroad  company  acting  ultra  riret,  in  the  i 
.sence  of  irreparable  injur}*. 

4.  Where  a  railroad  company  have  irregularly  taken  lands,  but  liAve  t 
capacity  to  acquire  title,  this  court  will  not,  where  the  advantage  to  t 
complainants  would  be  small,  and  the  injur}'  to  the  company  incalculal 
great,  interpose  and  sto[)  tlie  running  of  the  cars  on  such  road  until  1 
statutory  m<*thod  of  acquiring  title  can  be  executed. 

").  When  tlie  title  to  the  lands  the  use  of  which  the  complainants  seek 
enjoin  is  in  disj)Ute,  this  court  has  no  juri.<diction.  In  such  case,  an  injui 
tion  is  never  granted  to  j>revent  tlie  enjoyment  of  the  property  in  dispi 
by  either  ]»arty  who  hap])ens  to  be  in  possession  of  it. 

♦).  A  court  of  equity  will  never  lend  its  active  aid  to  a  party  who,  b} 
.•superior  knowledge  and  artful  .silence,  has  gained  an  unfair  advantage  o^ 
another. 


This  cause  was  argued  upon  l)ill  and  answer,  before  Boa 
ley,  Chief  Justice,  sitting  for  the  Chancellor. 

J/r.  E.  T,  GreeUf  Mr,  J,  P,  Stockton,  and  Mr.  Gilchru 
Attorney-General,  for  complainants. 

Mr,  Vamitta,  Mr,  C,  Parke r,  and  Mr,  WiUiaDisonf  f 
defendants. 

The  Chief  Justice. 

The  argument  in  this  case  occupied  a  week,  but  learnt 
as  it  was,  it  has  failed  to  satisfy  me  that  there  is  any  dif 
culty,  either  in  ascertaining  the  legal  principles  pertinent 
the  controversy,  or  in  making  the  proper  application  of  the 
principles.  The  facts  of  the  case,  so  far  as  relates  to  tl 
present  motion,  are  briefly  these  : 

The  complainants  are  the  Erie  Railway  Company.  Tl 
bill  sets  forth  the  title  of  this  corporation  to  a  railroad  fro 
the  city  of  Paterson  to  the  city  of  Hoboken,  in  this  stat 
and  that  it  has  been  for  some  time  past  in  the  peaceable  occi 
pation  and  use  of  such  road.  I  shall  assume  for  presei 
puiTX)ses,  that  this  title  is  properly  pleaded,  and  that  th 
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OTHPplainahts  axe    lawfully    invested    with    the    franchise 
<jlaimed. 

It  further  appears,  that  the  road  in  question  runs  through 
51  tunnel  which  has  been  cut  through  Bergen  Hill,  in  Hud- 
son county,  near  Hoboken.     In  this   tunnel  two  railway 
tracks  are  laid,  each  adapted  to  cars  of  a  wide  or  narrow 
^auge.     The  complaint  is,  that  the  Morris  and  Essex  Rail- 
road Company,  or  their  lessees,  the  Delaware,  Lackawanna 
iind  Western  Railroad  Company,  have  built,  without  author- 
ity of  law,  a  branch  railroad,  which  is  called  in  the  plead- 
ings  the  Boonton    branch,   and  which,   running   through 
Paterson  to  Hoboken,  forms  a  competing  line  between  those 
cities  with  the  road  of  the  complainants.    The  bill  also  com- 
plains that  this  branch  road  has  been  laid  over  a  certain 
tract  of  land,  the  property  of  a  certain  corporation  styled 
the  Long  Dock  Company,  of  which  the  complainants  are  the 
lessees,  without  the  defendants  having  acquired  any. title  to, 
or  interest  in  such  land.     The  complainants  further  show, 
that  the  defendants  have  recently  constructed  wide  gauge 
tracks  over  this  Boonton  branch,  and  that  they  attempted 
to  connect,  by  force,  these  tracks  with  the  broad   gauge 
tracks  of  the  complainants  at  the  Bergen  tunnel. 

Upon  the  filing  of  this  bill,  a  temporary  injunction  was 
granted,  restraining  the  defendants  from  making  this  con- 
nection, and  upon  the  present  occasion  the  endeavor  is  to 
continue  that  injunction. 

To  this  bill  the  defendants  have  put  in  an  answer  of  great 
length,  setting  up  their  right  to  build  this  Boonton  branch 
by  force  of  several  successive  legislative  acts.  They  likewise 
show  that  the  Bergen  tunnel  was  built  by  and  upon  the 
land  of  the  Long  Dock  Company,  with  the  consent  of  the 
New  York  and  Erie  Railroad  Company,  who  were  the  pre- 
decessors of  the  complainants,  and  that  said  Long  Dock 
Company  granted  to  the  Hoboken  Land  and  Improvement 
Company,  and  their  assigns,  the  right  to  the  use  of  the 
tunnel,  without  paying  toll  for  such  privilege,  for  a  certain 
period  of  time  not  yet  elapsed.  That  this  Long  Dock  Com- 
Vol.  VI.  T 
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pany  were  the  owners  of  lands  lying  to  the  west  and  easfc  of 
such  tunnel,  and  that  they  also  granted  to  the  Land  «'^*-  '^id 
Improvement  Company  and  their  assigns,  a  right  of  way  :^f"or 
a  railroad  with  two  tracks  over  such  lands.  These  rigL^m^  ^^. 
it  is  shown,  have  passed  by  assignments  to  the  defendaL-^»^  '^^ 
the  Delaware,  Lackawainia  and  Western  Railroad  Compa  '»~»y. 
As  to  the  complaint  of  having  laid  the  Boonton  branch 
part  over  lands  of  the  complainants,  the  reply  is,  that 
defendants  purchased  such  land  of  the  Long  Dock  Comp 
with  the  assent  of  the  complainants ;  and  that  if  the  conv 
ance  thus  obtained  does  not  embrace  such  land,  the  omiss- 
was  occasioned  by  the  fraud  of  the  complainants. 

This  is  the  general  scope  of  the  allegations  of  the  part  i  -^s, 

and  the  foregoing  statement  will,  I  think,  be  sufficient^  ^^ 

connection  with  such  other  facts  as  may  be  incident»- ^^^l^' 
noticed,  to  make  intelligible  the  views  which  I  am  about:-  ^^ 
express  upon  the  Ciise  in  its  present  aspects. 

It  thus  appears  that  the  first  wrong  of  which  compla 
is  made  is,  that  the  exclusive  franchise  of  the  complaina, 
of  possessing  a  railroad  and  carrying  goods  and  passeng- 
thereon  from  Paterson  to  Hoboken,  has  been  infringed 
the  defendants.     The  claim  is,  that  the  complainants  ht^ 
a  grant  from  the  legislature  to  construct  and  run  a 
betw^een  these  termini,  and  that  the  defendants  have  no  si3- 
authority,  but  have  established  a  road  between  these  citi 
by  a  perversion  and  in  fraud  of  the  statutable  powers  cc^^ 
ferred  upon  them.     If  affairs  were  purely  in  this  conditi 
the  position  would  be  well  taken.  In  the  case  of  the 
and  Delaware  Bay  Railroad  Co.  and  others  v.  The  De^^ 
ware  and  Haritan  Canal,  ^c,,  3  C  E.   Green  546,  it  "vw^^ 
decided  by  the  Court  of  Errors  in  this  state,  that  the  rigC" 
to  build  and  use  a  railroad  for  the  public  use  is  a  franchi 
the  right  to  which  can  be  derived  from  the  state  only,  a 
that  such  franchise  is  exclusive  except  against  the  gove 
ment,  and  that  a  competing  road  made  without  legislate 
authority  will  be  enjoined.     I  have  assumed  that  the  co 
plainants  are  the  lawful  possessors  of  such  a  franchise, 
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consequently,   against  such   claimants  the   defendants   are 
bound  to  show  a  right,  either  legal  or  equitable.    They  have 
attempted   to  do  both.      The  legal   right  which   is   thus 
adduced,  consists  in  sundry  legislative  grants  contained  in 
the  charter  of  the  Morris  and  Essex  Railroad  Company,  and 
in  the  supplements  to  such  charter.     But  I  shall  not  at 
present  undertake  to  construe  these  various  and  somewhat 
obscure  statutes,  for  I  do  not  find  it  necessary  from  any 
present  exigency,  to  pass  definitely  on  the  legal  title  thus 
asserted  bv  the  defendants.     I  mav  sav,  however,  that  I  do 
not  consider  it  at  all  clear,  that  even  resting  the  argument  on 
the  grounds  of  strict  law  only,  the  complainants  would  be 
entitled  to  prevail  on  this  point.     It  is  true,  that  I  am  far 
from  being  convinced  that  the  defendants  had  the  right  to 
run  their  branch  road  in  the  way  in  which  they  have  done, 
directly  to  the  city  of  Paterson,  instead  of  passing  aside  of 
that  place,  thi'ough  the  Great  Notch,  which  is  the  statutory 
[X)int  called  for  in  the  supplement  to  the  charter  which  is 
relied  on  in  this  respect.     I  think  the  legal  propriety  of  this 
act  is  dubious.     But  still,  even  admitting  this  to  be  a  deflec- 
tion from  the  line  prescribed,  if  the  defendants  are  right  in 
their  claim,  that  if  they  had  run  through  the  Great  Notch, 
on  the  course  indicated  in  the  statute,  they  could  lawfully 
have  gone  to  a  point  in  a  straight  line  extending  from  Pater- 
son to  Hoboken,  and  thence  to  the  city  of  Hoboken,  and 
then  could  have  connected  the  road  so  formed  with  the  city 
of  Paterson  by  a  spur,  I  think  it  quite  obvious  the  com- 
plainants cannot  object  to  the  road  at  present  established. 
This  results  from  the  fact  that  the  deviation  to  Paterson,  as 
it  now  exists,  would  not  in  such  a  condition  of  things,  even 
if  unauthorized,  injuriously  affect  the  complainants.     The 
substantial  question  on  this  head  between  these  parties  must 
be,  whether  each  has  the  authority  to  build  and  run  a  road 
between  these  points,  for  if  each  has. such  authority,  neither 
can  take  exception  to  any  irregularity  or  unlawfulness  in 
the  exercise  of  such  franchise,  unless  it  can  show  a  particu- 
lar injury  to  itself  from  such  course.     But,  as  I  have  before 
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remarked,  no  final  opinion  touching  the  legal  title  of  the 
defendants  to  construct  their  line  of  railroad  will  be  ex- 
pressed at  this  stage  of  the  cause.  It  is  proper,  however, 
to  observe,  iis  the  consideration  has  an  important  bearing  on 
the  topic  on  which  I  am  next  to  enter,  that  this  claim  of  a 
lawful  title  by  the  defendants  has  at  least  too  much  of  sub- 
stance in  it  to  leave  them  exposed  to  the  suspicion  that  they 
have,  with  their  eyes  open,  acted  in  fraud  of  their  charter, 
or  have  willfully  trespassed  on  the  rights  of  the  complainants. 
The  attempt  was  made  to  give  such  an  unfavorable  color  to 
their  conduct  in  this  particular,  from  the  circumstance  that 
in  the  year  1869  a  bill  was  discarded  by  the  legislature, 
which  contained  express  authority  to  build  the  branch  in 
question  as  it  has  been  built ;  but  I  think  a  fair  interpreta- 
tion of  that  transaction  is,  that  the  defendants,  from  motives 
of  prudence,  endeavored  to  procure  this  statute,  in  order  to 
remove  all  uncertainty  as  to  the  extent  of  their  pow^er.  Such 
an  effort  is  not  at  all  inconsistent  with  entire  good  faith  and 
an  honest  conviction  that  they  were  possessed  of  the  legal 
ability  to  lay  the  road  in  question.  They  allege  that  in  this 
affair  they  acted  with  caution  and  upon  the  advice  of  legal 
counsel,  and  there  is  no  circumstance  which  throws  any 
suspicion  over  this  assertion.  However  infirm,  then,  their 
legal  title  may  be,  I  do  not  perceive  anything  in  this  act  of 
the  defendants,  which  ought  to  impair,  in  any  degree,  their 
standing  in  a  coiu't  of  equity. 

My  reason  for  thus  postponing  all  ultimate  consideration 
of  the  legal  status  of  this  branch  road  of  the  defendants,  is 
l)ecause,  on  the  concession  even  of  its  unlawfulness,  I  do  not 
tliink  the  complainants  are  in  a  position  to  challenge  such 
status  before  this  court.  In  my  opinion,  the  complainants 
have  lost  this  right  by  their  own  acquiescence  and  lache^s. 
Indeed,  when  the  pleadings  were  first  read,  I  thought  I  i>er- 
ceived  that  the  locus  standi  of  the  complainants  on  this 
point  was  missing,  and  I  listened  with  attention  for  some 
suggestion  or  explanation  of  counsel,  but  no  circumstance 
Wcos  pointed  out  supplying  this  insufiiciency  in  the  case  made 
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by  the  bill.     The  defect  seems  to  me  fundamental.     I  know 
of  no  principle  of  equity  better  settled  than  the  rule  applica- 
ble to  this  matter,  nor  does  it  seem  passible  for  any  facts  to 
be  more  obviously  within  the  reach  of  such  principles.     The 
case  is  this :  the  complainants  claim  the  exclusive  right  to  a 
railroad  between  the  cities  of  Paterson  and  Hoboken ;  they 
stood  by  and  saw  the  defendants  build,  within  sight  of  their 
own  road,  a  rival  parallel  road  thist  whole  distance,  at  a  cost 
of  many  millions  of  dollars ;  they  (Expressed  no  dissent  and 
gave  no  warning ;  and  finally  they  sold,  for  a  large  sum  of 
^oney,  a  part  of  their  own  land  to  help  the  construction  of 
this   road,  which,  it  is  now  claimed,  has  no  rightful  ba^sis 
'^^'hatever.     In  my  estimation,  th?.^e  factrf  are  amply  suffi- 
<^ieiit  to  debar  the  complainants  from  ever  calling  in  question 
^he  lawfulness  of  this  structure,  which  has  been  erected,  not 
only  through  the  passiveness  of  the  complainants,  but  by 
their  active  assistance.     This  is  not  one  of  those  cases  in 
^^''hich  it  is  lawful  for  a  party  to  wait  to  see  if  a  nuisance  will 
^^"ort  a  special  injury  to  himself  or  his  property.  At  no  time 
^'^oru  the  commencement  of  the  work  could  its  effect  have 
^X>p>eared  uncertain  to  the  complainants ;  the  course  of  the 
"^^^^d  was  clear  and  avowed  ;  the  survey  was  on  file ;  and 
*^  -ho  building  of  every  foot  of  the  structure,  if  unauthorized, 
^^""-^^^^  an  invasion  of  the  franchise  of  the  complainants.    If  the 
'^'^iXiplainants  intended  to  conteM  the  right  of  the  defendants, 
^^'"l>y  was  not  prompt  action  taken  before  this  enormous 
"^^^t: lay  was  made?     Fair  dealing  and  good  conscience  ob- 
*    '•^^^"tisly  required  the  complainants  to  assert  their  right  at 
'  *^^  outset,  if  it  was  designed  ever  to  do  so.     By  this  course 
y  could  have  secured  themselves  in  all  their  privileges 
itihout  inflicting  any  irreparable  lass  on  the  defendants. 
excuse  seems  to  exist,  nor  has  any  reasonable  explana- 
been  given,  for  this  delay.     From  the  conduct  of  the 
iuants,  the  defendants  could  fairly  infer  that  there 
no  intention  to  object  to  the  course  they  were  pursuing, 
after  action  has  been  based  on  this  fair  presumption, 
great  expense  has  been  incurred,  it  is  altogether  too  lato 
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for  opposition  to  be  tolerated  from  the  party  so  ha\^  ixig 
}icquie8ce<l  and  encouraged.  This  is  an  equitable  rule,  wh:m^i<?h 
is  applied  in  a  great  variety  of  cases,  and  indeed  in  ev^  -^E?ry 
instance  in  which  a  complainant  is  seeking  to  enforcer  ^^  '^ 
stale  equity.  Laches  and  neglect  are  invariably  diseou^"^**^" 
nanced  in  this  court,  it  being  the  common  maxim  tz:  'in'^^ 
nothing  will  put  its  powers  in  action  but  conscience,  gr  <==>^^ 
faith,  and  reasonable  diligence.  The  rule  is  an  ancient  cz:^^^^^^ 
(see  the  ciise  of  the  JVateircoursey  3  Uq,  CaseSy  abridged^  ^^  ^-' 
pi.  3,)  and  has  been  enforced  in  a  large  number  of  adjud 
tions.  As  an  example  of  the  clear  exposition  and  con 
application  of  this  doctrine,  I  refer  to  the  case  of  the  H 
dale  Caiial  Company  v.  Kingy  16  Beav,  630.  By  a  Ca 
Act,  mill  owners  were  empowered  to  use  the  canal  water 
condensing  steam.  The  defendant  applied  to  the  comp 
for  leave  to  take  water  for  generating  as  well  as  condens- 
steam.  The  company  neither  assented  to  nor  refused 
application,  but  the  pipes  were  laid  in  the  presence  of  tl 
engineers.  The  mill  being  built  on  the  principle  of  us 
the  canal  for  both  purposes,  the  Court  of  Chancery,  althoi 
the  plaintiff  s  rights  had  been  established  at  law,  held  t 
they  were  bound  by  their  acquiescence,  and  refused  a  p 
petual  injunction  from  Uiking  water  for  the  purpose  of  g 
crating  steam.  The  equitable  rule  was  thus  stated  by 
Samuel  Romilly,  Master  of  the  Rolls :  "  The  principle 
which  the  defendants  rely  is  often  recognized  by  this  oou 
namely,  that  if  one  man  stand  by  and  encourage  anotli 
though  but  passively,  to  lay  out  money,  under  an  erroneo 
opinion  of  title,  or  under  the  obvious  expectation  that  ]^ 
obstacle  will  afterwards  be  interposed  in  the  way  of  h..- 
enjoyment,  the  court  will  not  permit  any  subsequent  inte 
ference  with  it  by  him  who  formerly  promoted  and  eiicou 
aged  those  acts  of  which  he  now  either  complains  or  see 
to  obtain  the  advantage." 

I  have  already  said  that  the  complainants  encouraged  tl^- ' 
building  of  the  road  in  question,  both  actively  and  passivel 
and  the  consequence  is,  that  the  rule  above  cited  applies  t>'^" 
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them  with  full  force.  That  this  principle  is  completely 
established  in  this  court  and  is  constantly  enforced,  will 
appear  from  the  following  cases.  Dann  v.  Spurrier,  7  Ves. 
231 ;  Powell  v.  Thomas,  6  Hare  300 ;  Greenhalgh  v.  Man- 
cheater  Railway,  3  My,  ^  Cr,  784 ;  Norway  v.  Eowe,  IS) 
Vea,  144 ;  Hart  v.  Clarke,  6  De  G,  M.  ^  G.  232 ;  Harry- 
roan  v.  Collins,  18  Beav,  11 ;  Williams  v.  JSarZ  of  Jersey,  1 
Cr.  ^  Fh.  91. 

From  the  application  of  this  equitable  rule  to  the  case 
before  me,  the  result  is,  that  I  must  hold  that  the  branch 
road  of  the  defendants,  called  the  Boonton  branch,  is,  as  it 
respecta  the  complainants,  a  legal  structure,  and  this  with- 
out any  reference  to  the  question  whether  or  not  it  conforms 
to  the  power  conferred  upon  the  defendants  or  their  iissign- 
ors,  by  the  legislature. 

The  claim  for  an  injunction,  therefore,  c^mnot  rest  on  this 
ground. 

But,  on  the  argument,  a  second  ground  for  an  injunction 
was  pressed,  which  was  that  certain  land  of  the  complain- 
ants had  been  unlawfully  taken  by  the  defendants,  and  was 
being  used  for  the  purposes  of  this  branch  road. 

The  land  referred  to  is  a  small  strip,  about  twenty  or 
thirty  feet  wide,  lying  along  the  main  track  of  the  defend- 
ants at  the  point  at  which  the  Boonton  branch  seeks  its 
junction  with  such  main  track.     The  defendants  have  laid 
lx)th  their  broad  and  narrow  gauge  tracks  over  this  strip  of 
land,  and  have  thus  connected  their  branch  road  with  their 
main  track  at  a  point  about  thirteen  hundred  feet  west  of 
the  Bergen  tunnel. 

It  appears  from  the  undisputed  t^«timony  in  the  case, 
that  the  defendants  have  had  for  some  time  past,  this  piece 
of  land  in  their  possession,  and  have  been  and  now  are  run- 
ning their  cars  over  it,  on  the  track  with  the  narrow  gauge. 
It  was  not  pretended  on  the  argument,  nor  is  there  the 
faintest  color  for  such  a  pretence,  that  in  taking  possession 
-of  this  land  the  defendants  were  aware  that  they  were  in- 
ringing   the  right's  of  the  complainants.     They  supposed 
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that  they  were  the  owners  of  the  land ;  so  that  if  the  case 
be  taken  most  strongly  against  them,  they  must  be  regarded 
as  having  appropriated  it  under  a  misconception  of  their 
right ;  they  are  not  willful  trespassers.  And  the  question 
thence  arises,  whether,  under  these  circumstances,  this 
court  should,  in  the  exercise  of  its  discretion,  restrain  them 
from  the  enjoyment  of  this  property.  The  ordinary  rule  is, 
that  a  mere  trespass  upon  real  estate  does  not  give  jurisdic- 
tion to  this  court,  but,  in  order  to  have  that  eflfect  the  tres- 
pass complained  of  must  be  attended  with  some  irremediable 
mischief.     The  modern  English  doctrine,  however,  appears  4 

to  be,  that  a  court  of  equity  will  not  permit  the  permanent  ^ 

appropriation  of  lands  by  a  railroad  company  acting  ultra  j 

vires,  but  will  ])revent  such  appropriation  by  the  use  of  its  ^ 

prerogative  writ.     From  the   cases  heretofore  decided   in  ^ 

this  state,  it  is  not  entirely  clear  that  the  preventive  j)0wer  -jj 

of  this  court  has  so  wide  a  scope. 

But  waiving  this  question,  and  assuming  the  English  ^Jii 
rule  to  subsist  here  in  full  force,  I  have  yet  failed  to  see  the  so^e 
propriety  of  extending  to  the  complainants,  on  this  groiuid,  ^  #"J^ 
the  relief  which  is  asked.  The  case  does  not  show  that  the  -_^^_it 
land  which  has  been  taken  is  of  any  peculiar,  value,  and  -F_^^ul 
from  its  lo(;ation  it  seems  unfit  for  convenient  use  except  by  ^^«_i.a 
the  defendant?. 

I  have  already  concluded  that  the  right  of  the  defendant.*^-*  :t  j-aX 
to  this  Boonton  branch  is  not  to  be  controverted ;  and  the>^f  .Jth 
consequence  is,  they  have  the  capacity,  if  they  have  at' ^3  s 
present  no  title  to  these  premises,  to  proceed  and  acquirt^-^x  jii 
such  title  under  the  provisions  in  their  charter.  Under -==^jE>d 
these  circumstances,  I  should  regard  it  as  a  most  arbitrary -jr^ii -a 
and  improvident  exercise  of  the  prerogative  of  this  courtJ*-:!  JC-ru: 
to  interpose  and  stop  the  running  of  the  cars  on  this  greac^^^ra^e 
thoroughfare,  until  the  statutory  method  of  acquiring  titLr:^'  xdtit 
to  this  land  could  be  executed.  From  such  a  step  the  a(^-#s  ^0 
vantage  to  the  complainants  would  be  slight,  but  the  injucK  mlw  ury 
to  the  defendants  incalculably  great. 

If  the  defendants  have  no  title,  all  that  the  complainarjr^^/;/,^ 
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can  ultimately  recover  is  an  equivalent  in  money  for  this 
land,  and  this  can  be  readily  realized  by  an  action  at  law, 
which  would  compel  the  defendants  to  acquire  title  by  a 
condemnation  of  the  property.     There  is,  therefore,  no  im- 
perative demand  for  the  intervention  of  this  court ;  at  all 
events,  the   disproportion  between  the  benefit  to  the  com- 
plainants and  the  injury  to  the  defendants,  which  would  fol- 
low from  granting  an  injunction,  is  so  great  as  to  forbid,  in  a 
very  strong  manner,  the  exercise  of  such  an  authority,  and 
more  particularly  at  this  initial  stage  of  the  proceedings. 
Even  if  it  had  appeared  that  the  land  had  been  taken  will- 
fully and  against  the  known  rights  of  the  complainants,  I 
should  still  have  hesitiited  long  on  account  of  the  unneces- 
sary waste  of  property  that  would  ensue,  before  applying, 
in  the  present  condition  of  things,  this  summary  remedy. 
I  have  not  been  pointed  to  any    precedent  which  would 
appear  to  justify,  in  the  most  distant  degree,  the  course  I 
am  asked  in  this  case  to  take,  and  I  should  be  surprised  to 
find  that  any  such  precedent  existed.    If,  therefore,  the  title 
of  the  complainants  to  this  land  in  question  had  appeared 
to  be  uncontested,  I  still  should  have  been  compelled  to 
refuse  an  injunction  founded  on  the  unlawful  appropriation 
of  it  by  the  defendants ;  but,  as  the  proofs  before  me  show, 
the  fact  is  that  the  title  of  the  complainants  to  this  land  is 
not  uncontested.     The  defendants  themselves  claim  title  to 
it ;  and  they  allege  the  existence  of  the  following  facts  :  that 
this  piece  of  land  was  the  property  of  the  Long  Dock  Com- 
pany, and  was  part  of  a  large  tract  over  which  they,  the 
clefendants,  claim  to  have  a  right  of  way  for  a  railroad  with 
a  double  track.     The  extent  of  this  easement  with  regard 
to  the  width  of  the  strip  of  land  which  it  embraces,  has 
i^ever  been  defined ;  and  the  defendants  claim  that  it  com- 
I:>rises  within  its  Ixjunds  the  small   tract  in   controversy. 
Ihis  is  denied  by  the  complainants.     Recent  letters  of  the 
J:>resident  of  the  Erie  Company,  show  very  conclusively,  that 
X,he  territorial  bounds  of  this  easement,  claimed  bv  the  de- 
t'endanls,  have  never  been  ascertained.    The  case  also  shows 
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that  the  defendants  have,  for  some  years  past,  been  in  tiLe 
peaceable  occupation  of  a  part  of  the  very  tract  in  dispvite, 
and  that  they  have  used  other  parts  of  the  larger  tract  ibr 
one  of  their  bridges,  to  an  extent  which  is  unwarranted^  un- 
less their  legal  rights  in  the  premises  are  co-extensive  >with 
their  present  claim.  From  these  facts,  it  certainly  ap{>^iiJ^ 
that  the  title  on  which  the  complainants  rest  their  applios^-- 
tion  for  an  injunction  is  fairly  in  dispute,  and  that  iV^t 
alone  is  sufficient  to  oust  this  court  of  its  jurisdiction  ov^er 
this  branch  of  the  case.  Under  such  circumstances,  an  i^" 
junction  is  never  granted  to  prevent  the  enjoyment  of  '^'^^ 
property  in  dispute,  by  either  party  who  happens  to  \>^  ^^ 
possession  of  it.  A  disput<3d  title  is  not  a  proper  groi^"*-^^^ 
for  an  injunction. 

But  there  is  also  a  third  objection  to  the  complain^t.*^^^^ 
application,  founded  upon  the  supposed  ownership  of    't-- J^^^ 
property,  which,  I  think,  is  equally  fatal  to  it.     There       ^^^ 
(Certain  circumstances  connected  with  the  defendants' 
session  of  the  premises  in  question,  which  must  operate 
the  nature  of  an  equitable  estoppel  to  prevent  the  c^* 
plainants  from  treating  them  as  trespassers.     The  circ?^' 
stiinces  referred  to  are  the  following : 

It  is  admitted  in  the  case,  that  the  defendants  have  a  c:^' 
veyance  for  the  land  contiguous  to  the  small  tract  in  disj>  \;;;r\^  \ 
In  this  deed  the  Long  Dock  Company  are  the  grantors, 
the  real  and  beneficial  actors  in  the  transaction  were 
complainants.     When  the  defendants  took  that  conveya:^  J^"'^ ,  ' 
thev  did  so  under  the  belief  that  it  conveyed  to  them      '^^ 
land  up  to  the  line  of  the  strip  of  land  they  were  ther^^*^^,  ^ 
fore  in  possession  of  and  were  using  for  their  main  tra<^      "^    [ 
The  purpose  for  which  this  conveyance  was  obtained, 
the  circumstances  attending  the  transaction,  are  thus  sU*^' 
in  the  affidavit  of  Mr.  Brisbin,  a  witness  on  the  part  of 
defendants :    ''  That  he  had  the  entire  charge  and  control 
purchasing  the  right  of  way  for  the  Boonton  branch  of 
Morris  and  Essex  Railroad ;  that  he  applied  to  Jay  Grox* 
president  of  the  Erie    Railway  Company,   who  was 
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president  of  the  Long  Dock  Company,  to  purchase  the  right 
of  wav  for  said  branch  railroad  over  the  lands  of  the  said 
Long  Dock  Company ;  that  he  stated  to  Mr.  Gould,  that 
the  purpose  and  object  for  which  he  desired  to  purchase  said 
lands  wfis  for  the  construction  of  said  branch  railroad,  and 
he  then  had  some  conversation  with  him  as  to  the  price. 
He   (Mr.    Gould)    requested   deponent   to    go    with    Mr. 
Rucker,  general  superintendent  of  the  Erie  Railway,  and 
show  him  what  lands  were  required,  the  situation  and  loca- 
tion of  the  same,  and  in-  pursuance  of  such  desire  deponent 
went  u]:)on  the  ground  with  Mr.  Rucker,  and  pointed  out  to 
him  the  line  of  said  branch  railroad,  jis  there  staked  out 
and  since  constructed  upon  the  ground  (which,  in  the  com- 
plaint filed  in  this  case,  it  is  alleged  the  defendants  have  not 
title  to) ;  that  Mr.  Rucker  and  deponent  also  viewed  the 
place  where  it  was  intended  to  connect,  and  where  the  said 
branch  road  has  since  been  connected  with  the  main  line  of 
the  Morris  and  Essex  Railroad,  and  it  was  then  and  there 
distinctly  understood  that  the  object,  purpose,  and  desire, 
and  the  only  object,  purpose,  and  desire  of  the  Morris  and 
Essex  Railroad  Company  in  making  the  purchase  of  said 
land,  was  for  the  purpose  of  constructing  said  branch  rail- 
road and  connecting  the  same  with  the  main  line  of  the 
Morris  and  Essex  Railroad  at  the  point  where  it  has  since 
been  connected."     Now  it  seems  to  me,  if  the  facts  are  to 
be  taken  as  proved,  a  clear  defence  on  this  point  is  estab- 
Jished.     The  affidjivit  shows  that  the  defendants,  through 
their  agent,  pointed  out  to  the  agent  of  the  complainants 
llow  the  tract  of  land  to  be  conveved  bounded  on  their  land 
On  which  was  located  their  main  track,  and  informed  him 
that  they  desired  to  make  the  purchase  by  reason  of  such 
Contiguity.     The  agent  of  the  complainants,  by  his  silence, 
dissented  to  the  truth  of  the  statement  as  to  the  location  of 
lilie  respective  tracts  and  as  to  the  lact  of  their  contiguity, 
-tnd  the  land  was  conveyed  with  that  understanding.     The 
*  lefendants  then  entered  and  built  their   works.     No  one 
would  venture  to  pretend,  that  by  the  force  of  these  facts, 
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the  defendants  could  be  treated  as  wrong  doers ;  and  I  am 
l)y  no  means  prei)ared  to  say,  that  after  the  defendants  have 
changed  their  situation,  by  making  this  purchase  and  by 
the  construction  of  their  road,  on  the  faith  of  these  facts 
mutually  assented  to,  the  complainants  should  not  be  held 
to  be  concluded  from  setting  up  the  existence  of  a  different  -:^  jt 
boundary  to  one  of  these  tracts  and  thus  depriving  the-*^£*  ^^ 
defendants  of  the  principal  benefit  of  the  transaction.  But:^  jnt 
however  this  may  be,  it  is  very  plain  that  no  such  equity%.^-:y 
can  be  derived  from  such  an  affair  as  will  entitle  the  com —  .«-i- 
plainants  to  an  injunction.  And,  as  it  seems  to  me,  theses  j=^e 
are  the  facts  of  the  case,  upon  which  my  decision  on  thii*  m:  ^s 
head  must  rest,  for  I  do  not  see  anything  in  the  proofsT^-ots 
which  can  be  said  to  shake  the  affidavit  of  Mr.  Brisbin.  ET  It 
that  statement  were  false  in  any  particular  it  would  hav  ^^^  .ve 
been  easy  to  show  it  to  be  so,  but  Mr.  Rucker,  the  agent  cz^  of 
the  complainants,  was  not  examined,  and  although  Mr  H^J[r, 
Gould  was  ciilled  as  a  witness,  his  attention  was  not  d  .fc>  di 
rected  to  this  point;  the  only  attempt  to  explain  this  affar  -^-^laiJ 
is  made  in  the  answer  of  the  complainants  put  in  to  the  crosst^^^os.^ 
bill  of  the  defendants,  but  which  is  under  the  corporate  searss^^al 
and  not  beintij  verified  bv  oath,  cannot  have  anv  deci8i\^"  i«iv 
effect.  Nor  c^in  I  think  the  attempt  which  is  made  in  th.MJ.--ni 
answer  to  get  rid  of  the  equitable  circumstances  container  ^-»e< 
in  the  affidavit  of  Mr.  Rucker,  a  happy  one.  It  consists  i:  ^^ 
an  averment  that  the  only  application  which  was  made  '  ^ 

the  president  of  the  Erie  Company  was  "  to  purchase  a  ce-^^'^^^^^^ 
tain  specified  tract  of  land  ;  that  nothing  was  said  about  H  --  ^ 
being  for  the  purpose  of  connecting  said  branch  railrofi^^^^^'^ 
with  the  right  of  way  of  the  main  line  of  the  Morris  ar^-^=^'' 
Essex  Railroad;"  that  '*the  objects  and  purposes  for  whicr  i  ^^^< 
it  was  to  be  used  were  not  stated,  and  the  president  of  tlT  -^  ^' 
company,  to  whom  the  application  was  made,  at  the  timc:*^^^^ 
before  he  conveyed  the  same,  examined  the  description  ar^-^^^^' 
ascertained  that  its  conveyance  would  not  give  any  conne^^  ^^' 
tion,  and  it  wtis  only  after  ascertaining  that  fact,  and  wi  £  '^ith 
that  knowledge,  that  he  made  the  conveyance ;  that  he  d^^^^^" 
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i  intend  to  give  any  right  of  way  so  as  to  make  said  con- 
ation, and  if  said  description  at  that  time,  woidd  have 
>ii  such  as  to  have  enabled  the  complainants  to  have  made 
Y  connection  between  the  Boonton  branch  and  the  Morris 
.1  Essex  Railroad,  he  would  then  have  refused  to  have 
Lcle  such  connection."  Now  it  is  obvious  that  this  plea, 
useful  for  any  pur{)08c,  has,  at  all  events,  this  defect,  that 
t<inds  to  establish,  not  an  equitable,  but  a  legal  defence. 
lC  answer  does  not  deny  that  Mr.  Gould  was  fully  aware 
3l\,  the  defendants  believed  that  the  deed  was  to  have  the 
posite  effect  from  that  which  he  knew  it  would  have;  nor 
es  it  deny  that  he  also  knew  that  the  purchase  was  made 
r  the  purpose  of  making  a  connection  between  the  branch 
d  main  roads ;  what  is  denied  is,  that  he  was  not  in- 
rmed  of  these  things  in  express  terms.  It  should  be 
me  in  mind  that  this  is  the  answer  of  the  corporation, 
d  not  that  of  Mr.  Gould,  and  it  may  be  that  this  transac- 
>ii  is  susceptible  of  assuming  a  difterent  complexion.     But 

the  transaction  is  here  detailed,  it  is  clearly  the  case  of 
e  party  allowing  another  to  deceive  himself,  and  gaining 
I  advantage  in  consequence  of  such  self-deception — a 
rcng  sometimes  irremediable  at  law,  but  which  has  here- 
fcre,  I  think,  never  been  presented  to  a  court  of  equity  as 
ground  for  its  assistance.  A  court  of  conscience  regards  a 
'ritract  according  to  the  principles  of  morals,  and  will  ex- 
>wnd  and  enforce  it  whenever  practicable,  in  the  sense  in 
t^ch  the  one  party  knew  the  other  entered  into  it ;  and  to 
te  eye  of  such  a  court  there  is  but  a  small  diflFerence  be- 
^^n  a  false  representation  expressly  made,  and  a  repre- 
'^fcation  which  it  is  evident  will  be  naturally  implied  from 
^  circumstances  of  the  case.  If  the  Erie  Company, 
^Ugh  its  oflScers,  had  assured  the  defendants  at  the  time 

the  purchase,  that  the  land  to  be  conveyed  extended  to 
^  land  occupied  by  their  railroad,  the  deception,  if  the 
•^  'Were  otherwise,  would  have  been  manifest,  and  no  one 
''ild  pretend  that  such  a  transaction  could  stand ;  and  yet 
appears  to  me  the  shade  of  distinction  is  quite  obscure 
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between  such  conduct  and  the  act  of  standing  silent,  •^'*^i^"  a 
knowledge  that  the  force  of  the  surrounding  eircumstxa-^'^^^. 
unless  counteracted,  will  have  the  same  effect,  and  ^'^" 
tacitly  introduce  the  same  false  suggestions.  But  i  "^  ^"^ 
especially  certain  that  this  tribunal  will  never  lend  i  <:*^  ^^• 


tive  aid  to  a  party,  who,  by  a  superior  knowledge  and  gi^x^tful 
silence,  has  gained  an  unfair  advantage  over  another.  ^5  ^cL 
triumphs  are  deemed  unconscionable,  and  are  opposo^i  ^^ 
the  general  principles  of  the  law. 

Upon  these  various  grounds  my  conclusion  is,  that,  tb' 
application  for  an  injunction  in  this  bill  must  be  denied  ^  ^^*^ 
the  order  heretofore  made  must  be  dissolved. 


The  Delaware,  Lackawanna  and  Western  Rail:f&  o^^* 
Company  vs.  The  Erie  Railway  Company. 

1.  Unler  the  act8  of  March  4th  and  11th,  1858,  (Pamph.  Laws  212 
312)  the  Delaware,  Lackawanna  and  Western  Railroad  Company 
right  of  way  tlirough  tlie  Bergen  tunnel,  and  the  consequent  right  t 
nect  their  tracks  with  those  running  through  the  tunnel. 

2.  A  receiver  will  not  he  appointed  to  supersede  permanently  the 
gers  of  ft  railway,  and  to  take  entire  charge  of  the  affairs  of  the  road  ^ 
wliere  two  railroad  companies  possess  a  community  of  interest  in  th 
perty  in  dispute,  (as  for  example,  being  tenants  in  common  of  an  ease 
this  court  will  exercise  judicial  control  over  their  conduct  towards 
other,  in  order  to  protect  their  respective  rights. 

3.  Under  the  acts  of  1858,  the  Erie  Railway  Company*8  trains  of 
description,  have  the  right  of  preco<ience  over  those  of  the  Delaware, 
awanna  and  Western  Railroad  Company  through  the  Bergen  tunnel, 
any  unlawful  use  of  this  privilege,  witli  a  view  to  embarrass  or  im 
Delaware,  Lackawanna  and  Western  Railroad  Company  in  the  use 
tunnel,  or  the  road  connected  witli  it,  will,  upon  a  proper  case  being 
be  a  ground  of  interference  by  this  court.    Such  case,  however,  is  not 
by  the  present  pleadings. 

4.  The  contract  of  November  1st,  1859,  between  the  Long  Dock  CotC^- 
and  the  Iloboken  Land  and  Improvement  Company,  the  (grantors 
defendants  and  complainants  respectively,)  limits  the  trains  having 
dence  through  the  tunnel,  to  those  run  in  conformity  with  the  time 
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rains  only,  at  the  present  stage  of  these  proceedings,  will  tc 
cedence. 

•art  of  the  regulations  of  tlie  Erie  Company  giving  preference 
irregular  trains,  enjoined. 

>pointment  of  a  receiver  or  manager  of  the  tunnel,  refused. 


ginal  bill*  was  exhibited  by  the  Erie  Railway  Corn- 
compel  the  Delaware,  Lackawanna  and  Western 

Company  to  pay  certain  tolls  for  the  use  of  the 
through  the  Bergen  tunnel,  of  which  the  first 
)mpany  are  the  lessees.  It  was  shown  that  this 
as  constructed  by  the  Long  Dock  Company,  which 
,  on  the  first  of  November,  1859,  granted  to  the 
Land  and  Improvement  Company,  and  their 
I  perpetual  right  of  way  over  certain  lands  and 
,  and  through  the  said  tunnel,  for  a  single  or  double 
Iroad,  including  the  right  to  use  the  track  in  said 
►rovided  that  the  use  by  said  grantees  should  not  at 

be  such  as  to  interfere  with,  obstruct,  or  delay  the 
of  any  trains  of  the  New  York  and  Erie  Railroad 
",  according  to  such  time  tables  as  they  should 
le  to  time  adopt.  The  rights  of  the  Long  Dock 
"  are  now  vested  in  the  Erie  Railway  Company, 
je  of  the  Hoboken  Land  and  Improvement  Com- 
the  Delaware,  Lackawanna  and  Western  Railroad 

ill  further  showed,  that  by  two  several  acts  of  the 
re,  the  first  approved  on  the  4th  of  March,  and  the 
a  the  11th  of  March,  1858,  the  said  tunnel  and  rail- 
•e  made  a  public  highway,  and  free  to  the  passage 
3omotives  and  trains  on  the  payment  of  toll,  with  a 
)rovision  that  they  should  be  so  regulated  as  to  the 
starting,  running,  rates  of  speed,  and  tonnage,  as 
iterfere  with  the  use  and  occupancy  of  said  railroad 

it  upon  this  bill  did  not  come  to  hearing.  The  matters  in  contro- 
B  adjusted  by  an  agreement  between  the  companies. 
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by  the  New  York  and  Erie  Railroad  Company,  ox*  their 
a.ssigns.  The  bill  then  averred,  that  the  road  authorised  by 
the  contract  was  never  built,  but  that  the  Delaware,  Jjoci^- 
wanna  and  Western  Railroad  Company  are  using  the  tun^^^ 
for  the  pur[)Oses  of  an  entirely  diflFerent  road,  which  ti^^J 
have  no  right  to  do,  unless  on  the  payment  of  tolls.  Tt^^ 
this  last  named  company  have  constructed  a  branch  to  tb-^^^ 
main  road,  known  as  the  Boon  ton  branch,  that  thev  have  L"*^^ 


three  rails  on  each  track  for  the  passage  of  cars  of  four  fi^^ 
eight  and  one-half  inches  gauge,  and  cars  of  six  feet  gau^^  ^ 
and  that  they  claim  that  the  cars  coming  over  said  bran^^  - 
shall  go  through  the  tunnel  under  the  l)efore  mention^^^/ 
contract,  without  the  payment  of  tolls.     That  this  claim        ^" 
unfounded.      That   the   Erie    Company   have  served  tin      -^ 
tables  on  the  Delaware,  Lackawanna  and  Western  Railro^^^^"^ 
Company,  and  requested   them  to   conform   thereto,  mx:::^^^' 
which  request  they  have  not  complied,  but,  on  the  coutrtir^^  ^ 
run  their  trains  so  as  to  obstruct  and  delav  the  traiiLS  of  tli^^^^'' 
Erie  Company.     This  bill  prayed  an  injunction  requiriit^c^ '^ 
the  defendants  to  refrain  from  using  the  railroad  throug 
the  tunnel  so  iis  to  interfere  with  the  use  thereof  by  t 
Erie  Company,  and  to  refrain  from  the  use  of  the  said  turrr 
nel,  except  on  the  payment  of  tolls.  There  was  also  a  praye^^ 
for  an  accx)unt,  &c. 

The  Delaware,  Ltickawanna  and  Western  Railroad  Com^^^^ 
pany  filed  a  cross-bill,  making  the  Erie  Railway  Compan;^ 
the  defendants,  wherein  they  complained  that  the  latte: 
company  had  prevented  them,  by  force,  from  connecting  ^ 
their  Boonton  branch  road  with  the  broad  gauge  tracks  i 
the  tunnel,  and  that  the  said  defendants  had  altered,  with- 
out  their  consent,  certain  regulations  for  the  use  of  thar  ^^ 
tunnel  which  had  been  established  by  mutual  agreement::^  ^ 
and  which  new  regulations  were  unfair  and  unreasonable^!^ " 
giving  a  general  precedence  over  the  tunnel  road  to  all  tb 
trains  of  the  Erie  Company.  This  cross-bill  prayed  tha 
the  Erie  Railway  Company  might  be  restrained  from  oppoa^^^ 
ing  the  connecting  of  the  Boonton  branch  with  the  tunn 
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road,  and  from  enforcing  said  new  regulations,  and  that  if 
necessary  the  court  should  establish  a  scheduhi  of  regula- 
tions, and  appoint  a  receiver  to  see  them  executed. 

The  argument  came  on  upon  the  motion  for  the  injunction 
asked  in  this  cross-bill,  and  was  heard  on  the  pleadings  and 
affidavits,  Ijefore  Beasley,  Chief  Justic<>,  sitting  for  the 
Chancellor. 

Mr.  Vaimitaj  Jfr,  C.  Parker,  and  Mr,  Williamson^  for 
complainants. 

Mr.  Abhctt,  Mr.  E.  T.  Greca,  Mr.  J.  P.  Stockigjj^md 
Mr.  Gikhrist,  Attorney-General,  for  defendants. 

The  Cuief  Justice. 

The  first  prayer  of  the  cross-bill  is,  that  the  complainants, 
the  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, may  be  protected  by  this  Court  in  the  exercise  of  their 
alleged  right  to  connect  the  broad  gauge  tracks  of  their 
fioonton  branch  road  with  the  broad  gauge  tracks  of  the 
^lefendants,  the  Erie  Railway  Company,  at  the  west  end  of 
the  Bergen  tunnel. 

The  principal  ground  taken  on  the  argument,  in  oj^posi- 
tioii  to  this  claim,  was,  that  this  branch  road  had  been  con- 
'Striicted  without  any  legislative  sanction,  and  consequently 
liail  no  legal  existence.  In  the  opinion*  prepared  by  me 
with  respect  to  the  second  controversy  which  has  sprung  uj) 
Ivetween  these  same  parties,  I  have  stated  my  conclusion  to 
^M},  that  this  branch  I'oad,  so  tar  as  the  same  affects  the  Erie 
Company,  must  be  regarded  by  this  court  as  a  legal  struc- 
ture, and  with  this  result  as  a  starting  point,  it  is  not  per- 
<*oivcd  how  any  other  end  can  be  reached  than  that  the 
j>rayer  of  the  complainants,  in  this  particular,  must  h^ 
jxranted. 

Taking  the  lawful  existence  of  this  Boonton  branch  road 
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as  a  datum,  there   seems  to  be  no  reason,  which  is    ^^en 
phiiisible,  to  be  urged  against  this  claim  to  connect   such 
branch  with  the  tunnel  road.     It  is  true,  that  there  is  f^^^ 
ground  for  the  p]rie  Company  to  insist,  as  they  do  in^i-'^^' 
and  this  I  regard  as  the  substantial  matter  in  dispute,  i^^^ 
the  business  of  this  branch  cannot  pass  through  the  tuH^*^^ 
without  the  payment  of  tolls,  but  this  quite  lightly  touct^*^'' 
the  question  as  to  the  right  of  way  through  this  tunnel.    ^^^ 
the  hy{X)the8i8  that  this  view  of  the  p]rie  Company  is  ^^^  ^ 
correct  one,  and  is  founded  on  a  just  construction  of  ^^ 
contract  of  November  1st,  1859,  it  seems  obvious  that  ^^  '^ 


complainants  have  the  right  of  way  claimed  by  them.    T-^^ 
right  under  such  an  interpretation  of  the  agreement,  wou^^^^-^ 
then  arise  out  of  the  acts  of  the  legislature,  passed  in  t 
year  1858,  making  this  tunnel,  and  the  road  through  it, 
public  highway  for  the  use  of  all  railroads.     And  it  is 
tainly  a  matter  of  surprise  that  the  defendants  in  this  en 
bill  should  have  ventured  to  resist  by  force  the  making 
tiiis  connection,  when  in  their  own  bill,  then  on  file  in  tl 
court,  they  had  ex})ressly  stated  that  such  connection  W5-  "*^ 
about  to  bo  made,  and  without  controverting  the  right  ' 
make  it,  ha<l  simply  insisted  that  the  trains  coming  ovt^  ^^ 
such  branch  would  not  be  entitled  to  a  passage  through  tt  ^^ 
tunnel  without  the  payment  of  tolls.     But,  as  I  have  saic^  ^ 
upon  the  premises,  which  for  the  present  I  must  assumcar  ^ 
the  right  to  make  this  connection  is  incontestable,  for,  if  thi-^  ^ 
branch  is  to  be  considered  as  within  the  contract  above  re^^ 
ferred  to,  then  by  force  of  the  express  t^rms  of  such  conX  ^ 
tract  the  junction  of  these  tracks  is  authorized;  and  if  o^^ 
the  other  hand  such  contract  is  inapplicable,  still  the  righ  ^ 
to  connect  is  equally  evident  in  view  of  the  statutes  ]u&'  ^ 
mentioned.     The  consequence  is,  the  defendants  must  h^"^ 
enjoined  from  further  resisting  the  connecting  of  this  brand  ^ 
road  through  its  wide  gauge  tracks  with  their  own  road  a^  -^ 
or  near  the  tunnel. 

The  next  question  presented  by  these  proceedings  is  on< 
of  much  importance.    It  is  that  which  relates  to  the  rela 
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live  rights  of  these  parties  to  the  use  of  the  Bergen  tunnel. 
With  respect  to  this  subject  the  complainants  contend  that 
tliey  have  acquired  their  rights  from  the  contract  of  Novem- 
l>ei-    Ist,  1859,  while  the  defendants   controvert  this,  and 
allege  that  whatever  rights  the  complainants  possess,  are 
conferred  by  the  acts  of  the  4th  and  11th  of  March,  1858. 
It  will  be  necessary,  therefore,  to  consider  briefly  both  these 
sources  of  title.     There  is,  however,  a  preliminary  objection 
that  was  started  on  the  argument  which  must  first  receive 
Attention.     It  was  insisted  that  over  a  matter  of  this  kind 
this  court  had  no  jurisdiction.  The  bill  asks  that,  if  deemed 
necessary,  regulations  should  be  established  by  this  court 
•controlling  the  use  by  these  companies  of  this  tunnel,  and 
tliat  a  receiver  should  be  appointed  to  oversee  the  execution 
of  such  regulations;  and  it  was  the  existence  of  this  power 
^""liich  was  denied  on  the  side  of  the  defendants.     I  have 
examined  the  cases  cited,  but  have  not  found  that  any  of 
^tem  sustain  the  objection.     These  authorities  go  no  further 
^^a-n  to  say,  that  a  receiver  will  not  be  appointed  to  super- 
-^^^de  permanently  the  managers  of  a  railway  and  to  take 
"^ta^rge  of  the  entire  aflairs  of  the  road.     The  doctrine  has 
*^ot  been  extended  beyond  this,  and  to   this  extent  it  is 
^'^^^nctioned  by  the  cases  of  JRussell  v.  Uast  Afiglican  Rail- 
^^^ciy  Company,  3  Mac,  4*  G- 125,  and  Fripp  v.  The  Chard 
-^c^ihcay  Co,,  11  Hare  254.     These  decisions  rest  on  the 
I*^SM;tical  difficulty  the  court  would  encounter  in  any  endeavor 
^o  conduct,  through  its  officers,  the  business  of  a  great  rail- 
^^^a,y.    But  because  such  a  function  is  difficult,  it  does  not 
follow  that  it  is  either  difficult  or  improper  for  the  court 
"^o  control  two  or  more  companies  in  the  enjoyment  of  •  prop- 
erty^ or  a  franchise  which  is  held  in  common,  or  in  which 
tJiereis  a  right  to  a  common  use.  I  find  nothing  in  these  cases 
just  referred  to,  nor  in  any  other,  which  forbids  the  exercise 
ot  such  a  power  as  this  latter  one ;  but,  on  the  contrary, 
there  are  authorities  of  decided  weight  that  have  the  oppo- 
site tendency.    Where  two  railway  companies  had  agreed  to 
^we  a  railway  station  jointly,  no  doubt  seems  to  have  been 
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ontertainecl,  in  The  Shrewsbury  Railway  Co.  v.  The  Ches- 
,  ter  Raihcay   Co.,  14   L.   T   217-433,  that  the  Court  of 
Chancery  had  j)owcr  to  prescribe  rules  for  the  use  of  such 
station,  and  to  appoint  a  receiver.     See,  also,  the  case  of 
The  Midland  Railway  Co.  v.  Ambergate  Railway  Co.,  10 
Hare  359.     In  the  case  before  me  these  parties  possess  a 
community  of  interest  in  this  property.     They  are  tenants 
in  common  of  an  easement,  and  if  this  court  cannot  protect 
the  one  against  the  injustice  of  the  other,  the  party  whose 
rights  are  invaded  is  clearly  without  any  adequate  remedy; 
for  it  is  certain  that  either  of  these  companies,  thus  situated^ 
can  so  act  with  respect  to  the  common  easement  as  to  render 
it  worthless  to  the  other,  and  thus  bring  upon  the  latter  in- 
calculable mischief.     The  general  cognizance  of  equity  in 
crises  of  this  kind,  where  property  is  enjoyed  in  common, 
will  not,  it  is  presumed,  be  disputed  by  any  one,  and  I  can 
perceive  no  reason  why  this  power  should  not  exist  where 
two  railroads  are  such  tenants  in  common,  as  well  as  in 
other  cases.     In  truth,  as  these  companies,  although  techni- 
cally private   corporations,   are   in    some   measure   public 
agents,  there  exists  in  such  cases  as  the  present,  an  addi- 
tional reason  why  a  judicial  control  should  be  extended  as 
far  as  possible  over  their  conduct  towards  each  other.  I  hav^ 
no  doubt  as  to  the  jurisdiction  of  this  court  over  this  sub- 
ject, and  shall  not  scruple,  therefore,  to  exercise  it  to  tho 
fullest  extent  that  the  circumstances  of  the  case  may  now^ 
or  at  any  time  hereafter,  appear  to  require. 

To  return,  then,  to  the  question  as  to  the  extent  of  the  rights 
of  these  respective  parties.    I  have  said  that  th^  complainants, 
claim  a  right  to  the  easement  in  controversy,  by  force  of  the 
contract  dated  November  1st,  1859.    The  parties  to  this  con- 
tract are  the  Long  Dock  Company  of  the  first  part,  and  the 
Hoboken  Land  and  Improvement  Company  of  the  second 
part,  the  rights  of  the  former  being  now  in  the  Erie  Com- 
pany, those  of  the  latter  in  the  Delaware,  Lackawanna  and 
Western  Railroad  Company.     A  right  of  way  for  a  railroad 
with  a  double  track  is  given  by  this   instrument  to  the 
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Hoboken  Land  and  Improvement  Company  over  certain 
lands,  the  property  of  the  Long  Dock  Company,  and  also 
to  the  use  of  the  Bergen  tunnel,  but  such  rights  I  think 
are  very  clearly  subordinated  to  the  rights  reserved  to  the 
Erie  Company.  Such  subordination  was,  it  is  true,  drawn 
in  question  on  the  argument,  but  the  language  of  this 
instrument  is  entirely  clear,  at  least  to  this  extent.  But  the 
extent  of  the  subjection  of  the  right  conferred  to  the  right 
reserved  is  a  question  in  which  I  think  there  is  much  ob- 
-scurity,  and  this  is  the  only  question  with  which  I  am  at 
j>re3ent  interested,  for  I  shall  not  attempt  in  any  other 
resj>ects  to  construe  this  contract.  Whether  this  contract 
luthorize^^  these  complainants  to  transport  their  passengers 
mJ  freight  over  tlicir  pr»-oent  roads  through  this  tunnel, 
kvithout  the  payment  of  toll,  is  an  inquiry  that  I  do  not  pro- 
3ase  to  enter  upon  until  the  final  stage  of  this  cause.  All 
hat  presses  for  immediate  decision  is  this  question  as  to  the 
right  of  precedence  through  the  Bergen  tunnel,  and  the 
?xtent  to  which  such  precedence  under  existing  circum- 
stances is  to  be  enforced.  I  have  already  said  that  in  my 
opinion  this  contract  gives  such  a  precedence  to  the  Erie 
Company;  it  but  remains  to  inquire  therefore  ixs  to  the 
measure  of  that  right.  For  this  purpose  we  must  look  to 
the  language  of  the  instrument  itself.  This  deed  first  grants 
to  the  Hoboken  Land  and  Improvement  Company,  and  their 
assigns,  a  perpetual  right  of  way  over  the  said  land  and 
premises  "and  through  the  said  tunnel,  for  a  single  or 
double  track  railroad,"  not  interfering  with  the  track  or 
the  road  to  be  laid  by  the  Long  Dock  Company  for  the  use 
of  the  New  York  and  Erie  Railroad  Company,  but  including 
the  right  to  use  the  said  track  or  any  part  or  parts  of  the 
same  on  said  lands  or  in  said  tunnel,  "  not  interfering  with 
the  use  thereof  by  said  New  York  and  Erie  Railroad  Com- 
pany." After  this  follows  the  clause  upon  which  the  present 
question  depends,  viz.  "  And  the  use  of  any  tracks  upon 
the  lands  on  which  the  said  New  York  and  Erie  Railroad 
is  located,  shall  not  at  any  time  be  such  as  to  interfere  with, 
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obstruct,  or  delay  the  running  of  any  trains  of  the  New 
York  and  Erie  Railroad,  according  to  such  time  tables  as 
they  shall  from  time  to  time  adopt."     After  much  consider- 
ation, my  construction  of  this  clause  is,  that  thereby  the 
New  York  and  EriS  Railroad  Company  had  reserved  to 
them  the  right  to  prescribe  time  tables  for  the  running  of 
their  own  trains,  and  that  such  trains  so  run  were  not  to  be 
interfered   with,   delayed,  or   obstructed   by  the  Hoboken 
Land  and  Improvement  Company,  or  their  assigns.     The 
provision  relating  to  timetables  is,  in  my  judgment,  a  limit- 
ation on  the  right  reserved.     If  thewhole  of  such  provision 
be  struck  out  of  the  clause,  it  will  then  leave  the  right 
reserved  to  the  Erie  Company  without  any  qualification,  and 
if  the  provision  therefore  is  to  have  any  effect,  it  must  be  to 
restrict  the  right  reserved.     The  first  branch  of  the  clause 
declares  that  the  use  of  the  tracks  bv  the  Hoboken  Land 
and  Improvement  Company  shall  not  be  such  as  to  interfere 
with,  obstruct,  or  delay  the  running  of  any  trains  of  the 
New  York  and  Erie  Railroad  Company ;  and  if  the  clause 
had  stopped  here,  the  Erie  Company  would  have  possessed, 
what  it  claims  to  possess,  the  right  to  an  unobstructed  way 
for  all  its  trains  of  every  description,  whether  such  trains 
should  have  been  run  according  to  a  time  table  adopted  by 
them  or  not.     But  the  clause  does  not  end  at  this  point,  but 
proceeds  to  say  that  the  '*  running"  of  the  trains  so  pre- 
ferred shall  be  "  according  to  such  time  tables"  as  shall  be 
adopte<l  by  this  company  from  time  to  time,     it  is  much  t 
be  regretted  that  this  sentence  does  not  more  clearly  express 
the  intention  of  these  contracting  parties;  but  looking  at  i 
as  it  stands,  and  giving  cfiect  to  all  its  parts,  I  have  drawn 
the  conclusion  above  expressed,  that  it  was  designed  to  give? 
a  preference  not  to  all  the  trains  of  the  Erie  Company,  buU 
to  such  only  as  may  be  run  in  conformity  to  time  table? 
from  time  to  time  adopted  by  that  company.     Under  this 
view,  extra  or  irregular  trains  would  not  be  entitled  to  an 
precedence.     But  the  statutes  of  1858  go,  I  think,  beyon 
this  point,  and  give  a  greater  superiority  to  the  trains  o 
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is  company.  The  former  of  these  acts  declares,  in  general 
•ms,  that  "  the  tunnel  and  railroad  now  being  constructed 
der  and  through  the  Weehawken  or  Bergen  Hill,"  '^  shall 
a  public  highway,  and  free  to  the  passage  of  locomotives 
d  trains  and  all  railroad  carriages  thereon  with  passen- 
rs  and  property,  upon  the  payment"  of  certain  tolls.  The 
bsequent  act  further  provides,  that  all  locomotives  and 
lins  which  shall  be  run  over  the  said  road  by  the  force  of 
^e  st^itutes,  "  shall  V)e  so  regulated  as  to  the  time  of  start- 
;,  running,  rates  of  speed,  and  tonnage,  as  not  to  to  inter- 
e  with  the  use  and  occupancy  of  said  railroad  by  the 
»ng  Dock  Company  or  the  New  York  and  Erie  Railroad 
mpany,  or  their  or  either  of  their  grantees  or  assignees." 
jan  see  no  uncertainty  in  this  language ;  it  clearly  requires 
ery  railroad  company  in  the  exercise  of  the  statutory 
ivileae,  not  to  interfere  in  anywise  with  the  '*  use  and 
cupancy"  of  the  two  companies  designated.  The  prefer- 
ce  in  the  use  of  this  tunnel  and  road  thus  given,  unlike 
at  reserved  in  the  contract  already  expounded,  is  not 
minished  by  any  subsequent  limitation  or  qualification. 
here  these  acts  are  applicable,  I  think  their  effect  is  to 
ve  to  the  Erie  Company  the  right  to  require  that  prece- 
jnce  in  the  use  of  the  tunnel  shall  be  yielded  to  all  their 
ains  of  every  description. 

This  of  course  does  not  mean  that  this  company  can  law- 
lly  make  use  of  this  privilege  with  a  view  to  embarrass  or 
ipede  the  complainants  in  the  use  of  this  tunnel  or  the 
►ad  connected  with  it.  Such  conduct  would  be  an  abuse 
the  paramount  right  of  the  defendants,  and  upon  a 
•oper  case  being  made,  would  be  so  regarded  and  dealt 
ith  by  this  court. 

But  this  is  not  the  c<ise  made  by  the  present  bill,  for 
lere  is  nothing  apparent,  at  least  upon  these  pleadings, 
hich  shows  that  the  defendants  are  using  the  rights  which 
ilong  to  them  by  way  of  vexation  to  the  complainants. 
It  is  true  that  they  have  recently  established  certain 
Jgulations,  but  I  think,  under  present  conditions,  I  must 
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infer  that  such  regulations  were  fairly   required  ^yy    ^'^^ 
needs  of  their  own  business.     But  on  the  supposition.     "i«'^t 
these  regulations  have,  in  point  of  fact,  been  fairly  m^de, 
the  question  is  before  me  whether  as  these  parties  are  at 
present  situated,  such  regulations  are  to  be  j)ermittecl  to 
stand.     They  have  been  made  by  the  defendants  for    the 
purpose  of  giving  precedence  to  their  trains  of  all  grrtdes 
over  the  trains  of  all  grades  of  the  complainants;  and  i^  ^^ 
were  settled  that  the  complainants  were  using  this  tui'^i^^^ 
by  virtue  of  the  statutes  of  1858,  I  should  have  no  diffi" 
culty  in  sustaining  this  exercise  of  power.     But  such  is     ^^^ 
the  admitted  status  of  the  complainants,  for  they  insist  ^n^^ 
they  have  the  right  to  use  and  are  using  this  easement-    ^y 
the  authority  and  under  the  terms  of  the  contract  fi,t^^'^ 
mentioned,  and  if  this  be  so,  the  regulations  in  questioi'*     ^^^ 
in   my   opinion,    to   some    extent,    illegal    and    impr'C3»T>€^'- 
Whether  the  complainant.^  are  right  in  this  jxxsition       ^h*^ 
they  have  the  present  use  of  this  easement  by  right  of       ^"^^ 
contract,  is  the  subject  lying  at  the  bottom  of  this  cas^,      ^"^ 
I  do  not  think  that  I  should  at  i)resent  express  any  opi  ^^^J^" 
with  I'espect  to  it,  if  it  is  |)racticable  to   dispose   ot* 
present  motion  on  other  grounds.     It  seems  to  me  a  q 
tion  full  of  obscurity  and  difficulty.     The  structure  of 
instrument  which  gives  rise  to  it  is  so  confused,  and  its 
guage  is  so  indefinite,  that  I  much  doubt  whether,  with 
the  light  which  circumstances  may  eventually  throw  u] 
it,  it  can  be  ever  interpreted  or  applied  by  any  judicial 
bunal  with  entire  satisfaction  to  itself.     I  shall  therefc 
wai^  before  attempting  its  exposition  on  the  main  point 
this  controversy,  for  all  the  aid  to  l)e  derived   from  tt^ 
proofs  in  the  case  and  the  argument  of  counsel  on  the  fin?-  -^ 
hearing.     I  am  ena})led,  I  think,  to  do  this,  because  the  cii^ 
cumstances  of  the  case  are  such  as  to  put  it  in  my  power  tJ^ 
control  sufficiently  for  present  purposes,  the  use  of  this  tuiT^ 
nel  by  these  companies.     The  circumstances  upon  which 
rely  are  the  following : 

In  the  year  1865  these  companies  established,  by  mutu 
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agreement,  certain  general  regulations  of  the  use  of  the 
Bergen  tunnel.     I  wa^  strongly  impressed  with  the  neces- 
sity of  that  act,  as  well  as  for  vigilance  on  the  part  of  this 
court,  from  the  testimony  of  a  witness  who  is  an  officer 
holding  an  important  post  in  the  service  of  the  defendants, 
and  who,  referring  to  that  period,  says :    *'  At   that  time 
trains  were  being  run  through  the  tunnel  without  being 
obliged  to  stop  at  either  end,  and  I  consider  that  only  a 
ftl>ecial  Providence  prevented  serious  accidents,  as  engineers 
of  both  roads  would  run  to  get  in  the  tunnel  first,   and 
would  follow  each  other  too  close  for  safety,  as  I  thought." 
This  state  of  affairs,  which  shows  great  culpability  in  thase 
who  at  that  time  had  the  management  of  these  companies, 
wa.s  succeeded  by  the  system  of  rules  to  which  I  have  just 
referred,   a  system   which,  in    an  eminent  degree,   seems 
*'^dapt€d  to  secure  the  sa^^ty  of  travelers  and  othfn:  persons 
I>aji3sing  over  these  roads.     By  those  regulations  the  Erie 
^^^ains  had  the  right  to  enter  the  tunnel  in  advance  of  the 
^**a.ins  of  the  Morris  and  Essex  of  the  same  class.     Thos<^ 
-^^^gulations  appear  to  have  continued  in  force  until  some 
^*nne  last  June,  when  the  defendants  served  upon  the  com- 
-l-^l^inants  a  notice  that  they  had  altered  them,  to  the  etfect 
^^!^t  all  time-table  trains  on  the  Erie  Railway  were  to  havo 
^  -O^  right  to  the  road  through  the  tunnel  in  advance  of  any 
-**^xins  on  the  road  of  the  complainants,  and  that  no  train  of 
-'^^  complainants  would   be  allowed    to   enter  the  tunnel 
'^^^^^ad  of  any  time-table  passenger  or  freight  train  on  the 
'ie  Railway,  when,  by  so  going  ahead,  the   Erie  train 
►idd  be  delayed.     The  last  clause  of  this  amended  regula- 
contained  the  following  requisition :     '^  An   extra  or 
"€gular  freight  train  on  the  Erie  Railway,  at  the  tunnel 
the  same  time  with  any  train  on  the  Delaware,  Lacka- 
rna  and  Western  Railroad,  will  have  the  right  to  the 
in  advance  of  the  train  on  the  other  road."     This 
^I't^ration  of  the  existing  arrangement  was  objected  to,  and 
enforcement  resisted  by  the  complainants.     About  this 
time,  the  defendants  caused  a  notice  to  be  served  on 
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the  complainants,  informing  them  that  they  claimed  t 
them  for  the  use  of  the  tunnel,  as  they  denied  all  ri 
its  use  by  virtue  of  the  contract. 

This  demand  Wiis  likewise  rejected,  and  thereupon-  *he 
defendants,  to  settle  these  two  questions,  filed  the  ori^^T  ^^^^ 
bill  in  this  cause.  In  this  bill  it  is  stated  that  the  II3>^a- 
ware,  Lackawanna  and  Western  Railroad  dispute,  t-t^^^^' 
right  to  alter  those  regulations,  and  they  complain  "t^Tiat 
the  employees  of  that  company  prevented  them  from  1>^^"  ^^S 
carried  into  effect.  This  bill  also  admits  that  those  re^""— ^^^* 
tions  cannot  be  enforced  without  danger  to  passen^^^^rs. 
And  it  was  to  have  these  matters  quieted  and  settled  't-  Tiat 
the  Erie  Company  came  into  this  court.  It  also,  I  tki  "^k, 
appears  in  this  civse  that  these  points  in  dispute  were  t<^^  ^^ 
considered  as  practically  waived  on  both  sides  during  ^^^ 

pendency  of  the  suit.  But  the  papers  before  me  malc^^^^  ^^ 
(juite  manifest  that  these  hostilities  have  not  ceased,  ^  -^'en 
temporarily ;  this  aj^pears  from  the  crass-bill  and  the  ^^^^' 
swer  to  it.  It  is  also  evident  that  this  state  of  thincc^  ^^ 
not  unattended  with  danger  to  the  lives  of  those  who  ti*^^--^'^ 
upon  these  roads. 

From  these  facts,  I  feel  both  authorized  and  compell^^ 
define,  as  fiir  Jis  at  present  practicable,  the  right  of  t 
competing  parties,  under  the  peculiar  circumstances  ab^ 
detailed.     With  their  bill  on  the  files  of  this  court,  seel^ 
an  adjudication  of  these  same  matters,  I  do  not  think 
Erie  Company  should  be  allowed  to  enforce  those  reg » 
tions,  thus  alt<jred,  without  the  consent  of  the  other  9 
except  in  those  particulars  with    respect  to   which   t 
power  is  indisputable.     I  have  already  stated  my  opinio: 
be,  that  in  any  event  the  only  limitation  on  the  right  of 
company  to  precedence  in  the  use  of  this  tunnel  is  that 
tiiined  in  the  contract  of  1st  of  November,  1869.     By  fc^    ^^      ^ 
of  that  limitation  their  right  to  precedence  is  restrictec^— ^ —  -j^ 
those  trains  running  according  to  time-tables  adopted  ^^ 

them.     It  may  be  that  by  the  ultimate  decision  of  this  ^^^^^TTlh 
it  w^ill  appear  that  this  contract  is  to  be  the  measure  of  ^ 
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its  of  these  parties,  and  until  that  stage  of  this  cause 
l1  have  Vjeen  reached,  it  cannot  but  be  in  doubt  whether 

Erie  Company  have  any  priority  of  way,  beyond  the 
it  just  mentioned.  The  right  to  precedence  for  the  time- 
le  trains  being  clear,  so  far  as  these  new  regulations  en- 
*e  that  precedence  I  shall  hold  them  to  be  legal,  and 
y  must  be  submitted  to  accordingly.     Beyond  this  I  do 

think  these  regulations  ought  at  present  to  extend,  and 
hall  therefore  enjoin  that  part  of  them  which  gives  a 
ferenc^  to  extra  or  irregular  trains.  Under  existing  cir- 
nstances,  it  does  not  seem  to  mo  necessary  or  advisable 
iippoint  a  receiver  or  manager  of  this  tunnel.  The  sig- 
R  and  other  apparatus  provided,  and  the  rules  for  the 
ming  of  the  trains  which  have  been  established,  are 
ply  sufficient,  if  properly  applied  and  enforced,  to  make 

use  of  this  part  of  the  road  perfectly  secure.  With 
!r  rights  thus  provisionally  settled,  I  do  not  anticipate 
further  strife,  even  on  the  part  of  the  subordinate 
Its  of  these  parties.  It  is  the  obvious  and  imperative 
^  of  those  at  the  head  of  affiiirs  to  see  that  no  such 
e  occurs,  and  it  is  assumed  with  confidence  that  thev 
»  to  the  utmost  of  their  ability,  discharge  that  duty. 


Hall  i**.  Fiddock  and  others. 

A  court  of  t-quity  will  not  interfere  witli  proceedings  for  partition  com- 
-"wl  at  law,  unless  such  interference  becomes  necessary  to  protect  some 
y  thereto  from  fraud  or  wrong,  or  to  secure  to  him  some  clear  right  which 
aw  tribunal,  from  the  manner  of  proceeding  before  it,  cannot  secure., 
such  purpose  courts  of  equity  will  interfere  to  prevent  a  failure  of  jus- 
and  loss  of  rights. 

A  tenant  in  common,  who  has  made  imj»rovementa  on  the  land  held 
omraon,  is  entitled  to  an  equitable  partition.  The  only  good  faith 
ired  in  such  improvements  is  that  they  should  be  made  honestly,  for  the 
oee  of  improving  the  property,  and  not  of  embarrassing  his  co-tenants, 
^cumbering  their  estate,  or   hindering  partition.     The  fact  that  the 
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tenant  making  such  improvementa  knows  that  an  undivided  share  in 
land  is  held  by  another,  is  no  bar  to  equitable  partition. 

3.  It  is  no  bar  to  allowance  for  improvements  in  equalizing  the  pai  "^  -j-tti- 
tion,  that  the  improvements  were  made  by  tenants  in  common  in  reversio^ir^  *on. 
<hiring  the  previous  life  estate. 

4.  Reference  to  a  master,  with  specific  instructions,  to  ascertain  and  ttsk.  re- 
port whether  partition  cannot  be  made  by  payment  of  owelty;  if  not,  sa^E^-^^k- 
will  be  ordered  and  improvements  allowed  for  out  of  proceeds. 

5.  Costs  and  expenses  of  defendants  in  the  proceedings  at  law  for  part-— arrti- 
tion,  those  proceedings  being  authorized  by  statute,  and  arrested  by  tl  M.  — hi«f 
court  in  order  to  more  complete  equity,  will  be  allowed  out  of  proceeds  -^  of 
■sale. 


The  argument  of  this  cause  was  had  upon  the  bill,  ^wr     ii- 
-swer,  and  proofs. 

Mr,  L,  Zahriskiey  for  complainant. 

Mr,  G.  A,  Alleyij  for  defendants. 

The  Chancellor. 

The  object  of  the  bill  in  this  case  is  to  restrain  partiti 
proceedings  commenced  at  law,  and  for  an  equitable  par 
tion  in  this  court.     Courts  of  law  have  jurisdiction  of  pa 
tition  as  well  as  courts  of  equity,  and  when  proceedings  ha 
been  commenced  at  law  the  tribunal  must  retain  the  juri 
<liction,  and  a  court  of  equity  will  not  interefere  with 
unless  such  interference  becomes  necessary  to  protect  so 
party  thereto  from  fraud  or  wrong,  or  to  secure  to  hi 
some  clear  right  which  the  law  tribunal,  from  the  mann< 
of  proceeding  before  it,  cannot  secure.     For  such  purpo^:^^^   ' 
-courts  of  equity  in  exercising  one  of  their  principal  fu 
tions,  which  is  to  remedy  injustice  occasioned  by  the  stri 
rules  of  the  law  and  the  manner  of  proceeding  in  courts 
law,  will  interfere  to  prevent  a  failure  of  justice  and  loes 
rights.     . 

In  this  case  the  complainant  is  tenant  in  common  wi 
the  defendants,   of  an   acre   of  land   partly  covered  wi- 
buildings,  situate  in  the  county  of  Hunterdon,  of  which 
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s  three-fourths,  and  the  defendants  one-fourth.  He 
318  that  the  buildings  on  the  land  were  erected  by  those 
er  whom  he  derives  his  title  to  the  three-fourths,  and 
.  no  part  were  erected  by  the  defendants,  or  those  under 
m  they  obtained  title. 

he  land  belonged  to  Abraham  Van  Horn,  who  died  in 
3.     He  devised  it  to  his  wife  for  life,  and  then  to  trus- 
for  his  son  Matthew  for  his  life,  and  at  the  death  of 
thew  to  his  four  sons.     The  widow,  Matthew,  and  three 
is  sons,  conveyed  the  land  to  Abraham  L.  Voorhis,  cove- 
ring that  the  fourth  son,  George,  should  convey  when  of 
Abraham  L.  Voorhis  conveved  to  D.  Sanderson,  who 
x)sed  that  the  title  was  perfect,  and  erected  some  build- 
;  Sanderson  conveyed  to  John  Hall,  who  supix)sed  the 
:  good,  erected  other  buildings  at  considerable  expense^ 
kept  a  hotel  in  the  mansion-house  built  by  him  on  the 
nises.     There  were  no  improvements   on  the  premises 
w  conveyed  to  Abraham  L.  Voorhis.     In  1865  Matthew 
I,  and  on  the  Ist  of  April  of  that  year  his  son  George 
veyed  his  fourth  to  the  defendants.     Hall,  believing  his 
>  good,  denied  their  right,  which  they  established  by 
iging  an  ejectment.     The  defendants  then  applied  to  the 
9f  Justice  for  the  appointment  of  commissioners  to  di- 
>,  under  the  statute  for  the  more  easy  partition  of  lands ; 
such  proceedings  were  had  on  that  application,  that  an 
jr  for  sale  was  made  before  the  complainant  had  any 
wledge  of  the  proceedings.     The  regularity  and  legality 
hese  proceedings  are  not  denied. 

hese  facts  st-ated  in  the  bill  are  all  admitted  bv  the  an- 
r,  except  the  allegation  of  the  complainant,  that  he  and 
je  under  whom  he  claims  supposed  that  they  had  good 
J  to  the  whole  of  the  premises.  Ui)on  this  point  much 
lence  has  l)een  taken.  But  as  this  question,  in  the  view 
ike  of  the  matter,  is  not  material  to  the  decision,  I  shall 
review  this  evidence. 

Che  rule  that  a  tenant  in  common,  who  hiis  made  im- 
)vements  on  the  land  held  in  common,  is  entitled  to  an 
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equitaV^le  partition,  is  well  established  and  is  hardly  dis- 
puted Viy  counsel.  The  only  good  faith  required  in  i^ucli 
improvements  is  that  they  should  Ije  made  honestly  for  the 
purpose  of  improving  the  property,  and  not  for  embarr^ass- 
ing  his  eo-tenants,  or  encumbering  their  estate,  or  hinciexing 
partition.  And  the  fact  that  the  tenant  making  sucli  im- 
provements knows  that  an  undivided  share  in  the  lar^l  i*^ 
held  by  another,  is  no  bar  to  equitable  partition.  No  other 
want  of  good  faith  is  alleged  or  contended  for  by  the?-  de- 
fendants in  this  cause. 

The  peculiarities  of  an  equitable  partition  are,  that  S3\x(ii 
part  of  the  land  as  may  be  more  advantageous  to  any  j>^rty 
on  account  of  its  proximity  to  his  other  land,  or  for     ^^y 
other  reason,  will  be  directed  to  be  set  off  to  him  if  it:-  can 
be  done  without  injury  to  the  others ;  that  when  the    l^:*'^^'" 
are  in  several  parcels  each  joint  owner  is  not  entitled     '^  * 
share   of  each  parcel,  but  only  to  his  equal  share  iti      ^'^^ 
whole  ;  that  where  a  partition  exactly  equal  cannot  be  ix"*^^^ 
without  injury,  a  gross  sum  or  yearly  rent  may  be  dir^^^^ 
to  be  paid  for  owelty  or  equality  of  partition,  by  one  ivl^^ 
share  is  too  large  to  others  whose  shares  are  too  sxt^-^    ' 
and  that  where  one  joint  owner  has  put  improvements 
the  property,  he  shall  receive  compensation  for  his  impi*^^-^^ 
ments,  either  by  having  the  part  upon  which  the  impT^^^ 
ments  are  assigned  to  him  at  the  value  of  the  land  witfc^^ 
the  improvements,  or  by  compensation  directed  to  be  jt^*^^**^ 
for  them.  . , 

The  doctrine  as  to  allowance  for  improvements  is     --'' 

<lown  by  Justice  Story  in  1  Uq,  Jur,,  §  655.     It  was  ro^^-^^     . 

nized  and  acted  on  by  the  English  Court  of  Exchequ^*-^       /• 

equity,  in  Swan  v.  SwaUy  8  Price  518.     By  the  cour '     ^ 

Now  York,  in  Town  v.  Needhaviy  3  Paige  553  ;  St 

Rankin.  3  Edw.  Ch.  323 :   Conklin  v.  Conklin,  3  Sc^-  , 

^-^      by 
Ch.  65,  and  Green  v.  Putnam,  1  Barb.  S.  C.  500.     Aii^^^^^^^^     . 

this  court,  in  Brookfield  v.  WiUiama,  1  Greens  Ch.  341 ;  ^^^^  3 

V.  Oberty  1  HaUt  Ch.  397,  and  Doughaday  v.  Orowi 

jStockt.  201. 
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.n  Green  v.  Putnam  and  Brookfield  v.  WiUiarnay  as  in 
3  case,  the  improvements  were  made  by  tenants  in  com- 
n  in  reversion  during  the  previous  life  estate,  which  was 
d  no  bar  to  the  allowance.  And  in  St.  Felix  v.  RankiUy 
nklin  v.  Conklin^  Doughaday  v.  Crowell,  Town  v.  Need- 
wi,  and  Brookfield  v.  Williams j  the  complainants  were  the 
rties  claiming  the  allowance.  And  the  allowance  in  these 
*€s  was  not  made  on  the  principle  that  a  party  asking  re- 
f  in  equity  must  first  do  what  is  equitable  himself. 
In  making  the  partition  in  this  case,  if  any  can  be  made 
thout  great  injury,  the  share  or  one-fourth  to  be  allotted 
the  defendants,  must,  if  practicable,  be  set  off  from  such 
^t  of  the  premises  as  has  no  improvements  upon  it  or  im- 
>vements  of  small  value,  and  must  be  equal  in  value, 
hout  improvements,  to  one-fourth  of  what  would  be  the 
Ue  of  the  whole  tract  if  it  had  no  improvements  upon  it. 
am  not  satisfied  from  the  evidence  that  this  tract  can- 
be  partitioned  in  this  manner  without  great  injury. 
-  report  of  the  commissioners  appointed  by  the  Chief 
•tice,  and  his  action  in  confirming  it,  do  not  affect  the 
^tion  as  res  adjudicata.  There  the  direction  was  to 
ide  the  whole  premises,  including  the  buildings,  into 
r  equal  shares,  and  to  a.ssign  one  share  by  lot  to  each  of 
original  tenants  in  common.  I  am  satisfied  that  the 
'irdses  could  not  be  divided  in  that  manner  without  great 
!judice  to  the  owners. 

[n  examining  the  map  annexed  to  the  answer,  I  see  that 
5  northeast  side  fronts  on  a  public  road,  and  that  on  the 
:thwest  side  of  the  tract  a  lot  of  ninety  feet  in  fi'ont, 
:h  a  depth  which  might  be  extended  to  two  hundred  and 
ty-five  feet,  being  nearly  one-half  of  the  whole  tract,  has 
Dn  it  only  a  granary  and  a  shed.  If  these  are  of  small 
lue,  their  value  might  be  disregarded  by  consent  of  the 
nplainant;  or  if  they  are,  as  seems  probable,  buildings 
it  can  be  removed  without  much  loss,  the  right  to  re- 
)ve  them  within  a  reasonable  time  might  be  reserved  to 
3  complainant.     Coupled  with  the  right  in  equity  to  allow 
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a  proper  amount  as  owelty  to  equalize  the  partition,  the  <?vi- 
(lence,  which  consists  mainly  of  the  opinions  of  witiioisses 
without  regard  to  these  matters,  does  not  convince  me  that 
a  partition  cannot  he  made  without  great  injury. 

It  must,  therefore,  be  referred  to  a  master,  to  inquire  into 
and  report  what  would  be  the  value  of  the  whole  traotif 
no  improvements  had  been  made  upon  it,  and  w^hether  some 
part  of  the  tract  upon  which  no  improvements  have  h>een 
made,  or  only  improvements  of  small  value,  or  that  can  be 
removed  without  material  loss,  c<annot  be  set  off,  which  ^™ 
be,  without  improvements,  equal  in  value  to  one-fourth  of  the 
value  of  the  whole  tract  so  ascertained;  or  whether   such 
l>art  cannot  be  set  off  in  that  manner  by  allowing  or  charging 
a  reasonable  sum  for  owelty.     And  whether  such  partition 
can  be  made  without  great  prejudice  to  the  owniers  of    "^"^ 
})roperty.     And  further  to  inquire  into  and  report  whatr  i» 
the  present  value  of  the  premises  with  the  improvem^^^^^ 
now  standing  on  them,  and  also  what  has  been  the  yen-r^ 
net  value  of  the  premises  froni  April  1st,  1865,  when     ^'^^ 
defendants  acquired  their  title  to  the  one-fourth  of  it. 

The  defendants  are  entitled  to  such  portion  of  the  fovi-^' 
of  the  net  proceeds  of  the  premises  as  belongs  to  the  1^*-  ^ 
The  j)ropor  way  to  ascertain  and  apportion  that,  is  to  ^"^'^ 


-^  11.6 

to  th<?  land  such  proportion  of  the  whole  net  yearly  v^  -*-    , 
as  the  value  of  the  land  bears  to  the  value  of  the  'wl'^''^ 


promises,  and  to  award  one-fourth  of  it  to  the  defendan 

If  it  shall  aj)pear  that  the  premises  cannot  be  divide^— ^ 
the  manner  directed,  a  sale  must  be  ordered,  and  out  of 
proceeds  of  the  sale  a  proper  allowance  made  for  the  v-"^^ 
of  the  improvements  put  upon  the  premises.     The  jmi' 
the  proceeds  to  be  allowed  for  the  improvements  must> 
such  j)roi)Ortion  a,s  the  value  of  the  improvements,  thi3t 
the  excess  of  the  value  of  the  whole  over  the  value  of 
land,  bears  to  the  value  of  the  whole  premises.     The  o^ 
of  Coiiklin  V.  Conklin  and  Green  v.  PuUiairij  are  autho 
for  such  allowance  out  of  the  ]>roceeds  of  the  sale.     Irr 
last  case.  Justice  Paige  says  :  *' Where  one  tenant  in 
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lays  out  money  in  improvements  on  the  estate,  a  court 
ijuity  will  not  grant  a  partition  without  first  directing 
ccount  and  suitable  compensation,  or  else  in  the  parti- 
it  will  assign  to  such  tenant  in  common  that  part  of 
premises  on  which  the  improvements  have  be^n  made," 
.  he  directs  a  reference  to  inquire  into  the  value  of  the 
lings,  and  by  whom  paid  for,  and  the  amount  of  rents 
profits,  and  by  whom  received,  so  that  in  case  a  sale 
lid  be  ordered  the  proper  allowance  might  be  made, 
he  costs  and  expenses  incurred  by  the  defendants  in  the 
feedings  for  partition  begun  by  them,  must  be  allowed 
of  the  proceeds  of  sale ;  those  proceedings  were  author- 
by  statute,  and  were  arrested  by  this  court  in  order 
i  more  full  equity  might  be  done  between  the  parties 
1  could  be  done  at  law. 


Lawrence  vs.  Lawrence. 


An  answer,  though  responsive,  has  not  the  effect  of  evidence,  where 
ctfl  are  not  within  the  personal  knowledge  of  the  defendant.  It  throws* 
"irden  of  proof  on  the  complainant,  but  has  no  further  weiglit. 

riie  question  being  merely  whether  the  complainant  was  half  owner 
"tain  lands,  and  entitled  to  a  conveyance  of  an  undivided  half  thereof 
-cts  of  the  cjise  held  to  substantiate  complainant's  claim. 

A.  suit  in  the  nature  of  a  suit  for  specific  performance,  requires  dili- 
in  performance  an<i  in  bringing  suit.     A  suit  for  the  declaration  of  a 
ing  trust  does  not  require  the  same  diligence. 

Where  two  purchase  lands,  and  one  takes  the  title  in  his  own  name. 
is  co-purchaser  has  paid  his  whole  share  of  the  consideration  and  has 
f>ennitte<l  to  possess  and  enjoy  the  proi)erty,  delay  in  bringing  suit  for 
oiety  will  not  bar  relief. 

le  bill  was  to  compel  a  conveyance  of  the  undivided  half 
number  of  parcels  of  land  in  Monmouth  and  Ocean  ooun- 
by  the  legatees  and  executors  of  James  S.  Lawrence,  de- 
5d.  The  grounds  of  the  claim  were  that  the  lands  were 
liased  by  or  conveyed  to  James  S.  Lawrence,  for  the 
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joint  benefit  of  himself  and  the  complainant,  and  that    ^^"^ 
complainant  advanced  the  whole  or  half  of  the  money    ^^ 
the  purchtxse,  and  that  James  S.  Lawrence  always,  in     '^^'^ 
lifetime,  acknowleilged  and  treated  the  complainant  as  jc^^^ 
owner  with  him.     The  answer  denies  that  the  lands  w^*^ 
purchased  by  the  complainant,  or  that  the  money  for    "t  »^^ 
purchase  was  paid  by  him  in  whole  or  in  part ;  but  it  adnc»-  ^^^ 
that  at  or  shortly  after  the  time  of  the  purchase,  there 
an  agreement  between  the  complainant  and  James  S.  La 
rence,  that  if  the  complainant  would  pay  to  him  one-half 
the  whole  purchase  money,  which  w^as  $175,  he  would 
vey  to  him  one-half  the  lands,  but  it  denied  that  he 
ever  paid  to  James  S.  Lawrence  one-half  of  the  purchj 
money.     Upon  this  issue   a  large   amount   of  depositic 
and  documentary  evidence  was  taken  and  produced  on 
sitles. 

The  cause  was  heard  upon  the  pleadings  and  proofs. 

Mr,  W.  If.  Vredeyibitrgh  and  Mr.  J.  Parker^  for  c( 
plainant. 

Mr.  J.  F.  Raiidolphj  for  defendants. 

The  Chancellor. 

The   answer   admits   and  states,   that   the   complaina, 
requested  James  S.  Lawrence  to  purchase  these  lands,  ai 
to  allow  him,  when  he  should  pay  one-half  of  the  purcha. 
money,  to  become  owner  of  one-half  in  partnership  wi^ 
him,  and  that  upon  such  suggestion  and  request,  James 
Lawrence  agreed   with  the  complainant   to  purchase  tl 
lands,  and  that  the  complainant,  when  he  paid  one-half  ^ 
the  purchase  money,  should  become  partner  with  him  in  tl-^ 
ownership  of  the  lands.     But  the  answer  denies  that  th  -^ 
complainant  ever  paid  the  half  of  the  purchase  money. 

Upon  this  question  of  the  payment  of  the  purchase  mone^^^ 
the  whole  controversy  rests.  \^he  denial  in  the  answer  h?*==^ 
not  the  effect  of  evidence  because,    although  re8ponsi\^ 
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the  bill,  none  of  the  fact^  are  within  the  personal  know- 
Ipe  of  any  of  the  defendants.  It,  as  pleading,  throws 
?  burden  of  j>roof  upon  the  complainant,  but  can  have  no 
•ther  weightT]  Facts  sufficient  to  constitute  part  perform- 
?e  of  such  contract  are  abundantly  shown ;  for  years  both 
rties  treated  these  lands  as  their  common  property, 
ntly  sold  and  cut  the  wood  growing  on  them,  and  both 
ve  out,  together  and  when  apart,  that  it  was  their  joint 
3perty. 

Conditions  of  the  auction  sale  of  timber,  December  18th, 
48,  more  than  two  years  after  the  purchase  of  the  lands, 
awn  by  James  S.  Lawrence,  and  signed  by  him  and  the 
uplainant,  state  the  sale  to  be  of  timber  standing  on 
ids  belojiging  to  the  subscribers.  This  was,  as  is  proved 
d  conceded,  timber  on  the  lands  in  question.  A  large 
mber  of  respectable  witnesses,  whose  credibility  is  not  im- 
ached,  testify  that  for  years  James  S.  Lawrence  treated 
?3e  lands  and  spoke  of  them  as  belonging  to  both.  Taxes 
them  were  assessed  to  both,  and  paid  sometimes  by  one 
d  sometimes  by  the  other.  These  facts  are  circumstantial 
oof,  difficult  to  overcome,  that  the  money  had  been  paid, 
le  memorandum  book  or  diary  of  James  S.  Lawrence,  is  in 
idence.  In  this,  on  December  18th,  1848,  he  enters :  "  Went 
sale  of  timber  standing  at  Obhonnon  swamp,  sold  by  J.  N. 
iwrence  and  myself;  amount  of  sales  $257.56.  My  three 
res  and  ninety-hundredths,  sold  with  the  partnership 
aber."  This  is  strong  evidence  that  the  partnership  was 
isummated  and  the  money  paid,  or  considered  as  paid  by 
mes  S.  Lawrence.  The  property  was  conveyed  to  him  by 
?lena  Lawrence  Pennington  and  her  trustees,  by  deed 
ted  May  19th,  1846.  By  the  ledger  of  James  S.  Law- 
ace,  produced  and  offered  in  evidence,  it  appears  that  on 
ne  19th,  1846,  he  charged  the  complainant  in  these  words : 
To  one-half  of  the  price  paid  Mrs.  Helena  Pennington,  for 
r  interest  in  the  lands  in  New  Jersey,  $87.50."  He  then 
Arges  him  with  interest  on  that  sum  to  lipril  19th,  1848, 
e  date  of  the  account  then  stated  in  his  ledger.  The  whole 
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amount  of  the  debts  against  the  complainant  in  thatacco^^^ 
is  $303.01,  and  the  amount  of  credits  is  $411.17 ;  show  i  ^^ 
that,  by  tlie  account  ivs  it  tlien  stood,  there  was  a  balar^^^^\ 
<lue  from  him  to  the  complainant,  and  that  the  amount       *^ 
$87.56  was  thus,  at  that  date,  paid  to  him.     This  was  eigT  ^^ 
months  before  the  auction  sale  of  December  18th,  1848, 
which  he  stated  in  the  written  conditions  that  these  Ian 
belonged  to  both.     In  this  ledger  there  is  at  the  foot  of  t 
account,  in  the  handwriting  of  James  S.  Lawrence,  tl 
(jntry :  '*  The  above  account  included  in  subsequent  settl 
ment.     James  S.  Lawrence." 

This  settlement  appciirs  in  Exhibit  2,  offered  by  the  d«^ 
ft?ndants ;  this  settlement  was  made  to  April  1st,  1855,  a 
shows  a  balance  of  $1232.71  due  to  James  S.  Lawrence,  f( 
which  a  mortgage,  dated  May  28th,  1855,  api)ears  to  hav 
been  given,  and  this  mortgage  is  shown  to  have  been  8ati^=^ 
ficd.     Now,  in  the  items  of  this  account,  the  charge  of  $87— 
50,  and  the  interest  upon  it,  does  not  appear.     All  the  othei. 
items  in  the  ac^^ount  of  April  19th,  1848,  as  stateil  in  th^ 
ledger,  are  included  in  it.     From  this  an  inference  raighr 
arise  that  this  sum  was  not,  after  all,  paid  by  the  complain- 
ant. But  the  certificate  of  James  S.  Lawrence  in  the  le<lger, 
that  these  items  were  included  in  subsequent  settlement,  is 
too  strong  to  be  overcome  by  the  negative  evidence,  sup 
l)orted  as  the  entry  is  by  the  conduct  and  declaration  of  th 
parties  for  years.     That  debt  may,  between  1848  and  1855, 
have  been  satisfied  and  paid  off  by  some  other  dealing  not 
entered  into  the  account  in  Exhibit  2.     The  presumption  is 
that  after  the  sales  of  timber  between  1848  and  1855,  in  the 
proceeds  of  which  the  complainant  was  allowed  to  partici- 
pate to  the  amount  of  one-half,  the  payment  which  had  once 
been  made  by  the  credits  in  the  ledger,  would  not  have  been 
taken  back ;  and  if  it  was  taken  back,  either  purposely  or 
by  inadvertence,  the  right  to  the  conveyance  having  once 
vested  in  the  complainant  by  the  payment  of  the  money, 
would  not  be  taken  away  by  the  repayment  alone,  unless 
B  with  the  declared  purpose  of  rescinding  the  contracts 
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lere  is  no  evidence  of  such  intention,  and  it  cannot  be  pre- 
med  without  proof.  I  feel  compelled  to  conclude  from 
ese  entries,  and  the  conduct  and  declaration  of  the  parties, 
at  the  money  was  paid  to  James  S.  Lawrence,  and  that 
e  complainant  is  entitled  to  a  conveyance  of  one-half  of 
e  lands  included  in  the  deed  from  Helena  Lawrence  Pen- 
ngton  and  her  trustees,  to  James  S.  Lawrence. 
The  lapse  of  time  between  the  agreement  and  payment, 
id  the  bringing  this  suit,  (being  from  1846  to  1863,)  and  in 
any  cases  a  tithe  of  the  time,  would  be  sufficient  to  bar  the 
lief,  but  for  the  attending  circumstances.  This  suit  is  in 
,e  nature  of  a  suit  for  specific  performance,  which  requires 
ligence  on  the  j^art  of  complainant  both  in  performance 
id  in  bringing  his  suit.  If  it  was  for  the  declaration  of  a 
•suiting  trust,  such  diligence  is  not  required. 
But  in  this  case  the  performance  on  the  part  of  the  com- 
ainant  was  in  1848,  when  the  whole  amount  was  paid  by 
ra  in  the  manner  above  stated  and  accepted  by  James  S. 
awrence ;  and  the  complainant  was  admitted,  during  the 
e  of  James  S.  Lawrence,  to  the  full  enjoyment  and  posses- 
)n  of  his  half  of  the  lands.  When  the  purchaser  has  paid 
e  whole  consideration,  and  has  l^en  permitted  to  possess 
id  enjoy  the  property  purchased,  delay  in  bringing  suit 
ill  not  bar  relief.  This  was  the  case  in  The  New  Barba- 
)e8  Toll  Bridge  Co,  v.  Vreelandj  3  Greejis  Ch,  157,  in 
lich  relief  was  not  refused  after  a  lapse  of  twenty-three 
ars,  though  it  was  decreed  without  costs.  There  the 
mplainants  had  taken  possession  of  the  lands  occupied  by 
eir  turnpike  road,  which  ran  across  the  defendant's  farm 
d  by  his  door,  and  he  had  acquiesced  in  their  constructing 
e  road,  and  used  it  with  the  rest  of  the  public  during  this 
ne.  The  only  object  was  to  obtain  the  legal  title,  and  the 
mplainants  had  immediately  performed  their  part  of  the 
ntract,  which  was  to  construct  a  public  turnpike  upon  the 
id.  In  this  cxise  the  delav  cannot  bar  the  relief,  as  the 
nsideration  was  paid  in  full  and  accepted  by  James  S. 
iwrence,  and  the  complainant  admitted  to  full  enjoyment 
the  estate. 
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Glakk  v8.  Condit. 

When  the  evidence  taken  before  a  master  is  evenly  balanced,  his  conclu- 
sions thereon  will  not  be  Bet  aside  unless  clearly  wrong. 


The  argument  was  upon  exceptions  taken  by  both  pf«.rties 
to  the  report  of  the  master.  This  report  was  made  iii">^n  a 
reference  directed  pursuant  to  the  opinion  of  the  Chanc?^llor 
on  the  hearing  of  the  cause,  reported  in  3  C.  E,  Greeri    -358. 

Mr,  T,  Runyon^  for  complainant. 

Mr,  J.  W,  Taylor,  for  defendant. 

The  Chancellor. 

It  was  referred  to  the  master  to  ascertain   and  rej'^      ^^ 
whether  the  sales  of  parts  of  the  mortgaged  premises  mf?^'^^^  xN 
by  the  defendant,  were  below  the  fair  value  of  the  prope^^^^^va 
at  the  time  of  the  sales,  and  to  take  an  account  of  the  r^r^ ^^^^^ 
received  by  the  defendant,  and  to  state  the  amount  due  frc^^^^^ 
the  complainant  to  the  defendant. 

The  master  has  reported  that  the  sales  were  made  at  tl"^^ 
fair  market  value  of  the  property  at  the  time  of  the  sal^^ 
and  that  the  defendant  ought  to  be  charged  with  $14,966.5^ 
as  the  fair  rental  value  of  tlie  property,   being  $5,068.^ 
above  the  amount  accounted  for  as  received  by  him,  ani 
that  he  ought  to  be  charged  with  $1,053.87  interest  thereoi^ 

The  complainant  has  filed  exceptions  to  this  report,  firs 
because  the  master  ought  to  have  charged  a  large  sum 
the  excess  of  the  value  of  the  parcels  sold,  above  the  prio^ 
received. 

There  is  the  testimony  of  a  number  of  respectable  unii 
peached  witnesses  on  both  sides ;  it  is  a  simple  question 
the  weight  of  evidence.     If  the  master  put  more  confidei 
in  the  testimony  of  the  defendant's  witnesses  than  he  did  - 
those  of  the  complainant,  his  conclusion  is  right.     He  oo' 
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much  better  judge  of  the  weight  to  be  given  to  the  testi- 
mony of  each  witness  than  I  can.  There  is  clear  testimony 
of  respectable  witnesses  to  sustain  his  conclusions,  and  had 
he  arrived  at  a  different  conclusion,  there  is  as  good  evidence 
to  have  sustained  that.  In  such  cases  the  established  rule 
is,  thcit  the  court  will  not  set  aside  the  conclusion  of  the 
master  upon  the  evidence,  unless  clearly  wrong.  2  DanielVs 
Ch,  Pr,  1246 ;  Izard  v.  Bodinej  1  Stoekt  309 ;  Sinnickson 
"V'.  B  rue  re,  Ibid,  659 ;  Adams  v.  Brown,  7  Cash.  220. 

It  is  not  clear  to  me  that  the  master  has  erred  as  to  the 
^'eight  of  the  testimony  on  this  point.  This  exception  must 
1)6  overruled. 

The  complainant's  second  and  third  exceptions  are,  that 
the  master  has  not  charged  the  defendant  with  the  amount 
that  he  ought  to  have  received  for  rents.  The  master  had 
?v'idence  on  both  sides,  as  to  the  rents  which  ought  to  have 
>een  received  for  this  property.  The  witnesses  differ  among 
fiemselves  greatly. 

The  master  has  from  this  evidence  arrived  at  a  conclusion 
*  to  the  fair  rental  value  of  the  property  while  in  Condit's 
^^cls ;  a  conclusion  to  which  both  parties  except.  It  is 
^^xi  t  a  medium  between  the  testimony  of  the  extreme  wit- 
^S€>s.  The  defendant  testifies  as  to  what  he  actually  re- 
^"^od,  and  that  he  rented  it  to  as  good  advantage  as  he 
^Icl  at  the  time.  The  real  estate  agents  who  made  esti- 
^'te^s  for  the  complainant,  testify  to  their  estimates,  and 
^'t,  they  think  that  the  rents  estimated  by  them  could 
'^'"^  been  had  for  the  property.  Such  estimates  are  matters 

X>inion,  and  are  apt  to  lean  to  the  side  of  the  party  call- 

^or  them,  and  although  honestly  expressed,  are  always 
d  with  views  peculiar  to  the  witness.     If  he  has  been 

tr-he  time  in  question  a  hopeful  and  buoyant  operator  in 
^-■-  estate,  his  opinion  would  differ  much  from  what  it 
^^^Id  have  been  if  he  had  tiiken  the  opposite  view;  and 
^ti'  even  as  to  values  in  the  past,  when  he  does  not  state 
^'^"to  from  actual  sales  or  lettings.  At  the  best,  all  such 
^^^ence,  at  least  in  the  shape  in  which  it  was  put  before 
master,  is  mere  matter  of  opinion. 
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At  all  events  it  does  not  appear  to  me  that  he  has  ezzzared 
in  this  matter  with  sufficient  clearness  to  set  aside  hks 
report  and  sustain  the  exception. 

For  the  same  reason  the  first  exception  of  the  defendfc^  anr, 
that  the  rents  are  overcharse^l  to  him.  must  be  overrule-<d. 

The  second  exception  of  the  defendant  is  aV^andoned,  and 
his  third  and  fourth  exceptions  are  not  sustained  hy  the 
eWdence. 

The  exceptions  of  both  parties  must  be  overruled,  ^^*i^" 
costs  to  l>e  paitl  by  each  to  the  other. 


BeATTY's   Ar'MINISTRAT'»R    V8.    MONTGOMERY'S    EXECCT^^ 

Montgomery's  Executrix  v9,  Beattys  Admixistr^'^*^^' 


iid 


1.  \Vh»*:her  a  lei:a«^y  i<  VH^t*-!  or  i;«^nting#='nt. 'Jepend"*  upon  theeveO 
not  ui.'on  thr  iiiiw.     If  ih»^  '^vent  U  umvrtain,  the  leeacv  is  conti*^^*^    • 
though  iUk  time  i*  tixe'l :  itrertain,  the  lfga«"y  !?»  vo^ted  though  the  ti  *^ 
uncertain.  , 

2.  A  I'^gai.-y  to  A  tVir  hfe.  and  upon  A*.-*  death  to  B,  C.  and  D,  is  a  ^        "    u- 
legacy .  and  it*  B.  C.  and  D  di»*  in  the  lifetime  of  A,  their  legal  repre**^  ^.toa 
tive?  ar»-  entiti'^^l.  uj-ou  A'<  dt-ath.  to  their  re:«pective  portions.     A  pro"^^       '  -^^ 
in  the  will  that  in  case  of  the  death  of  either  of  the  legatees  in  the  lif«=^^        ^^^ 
of  A  liL**  «hare  should  go  to  the  «urvivors  or  survivor,  does  not  preveti- 
vesting. 

3.  If  a  legacy  U  given  simply  to  A  without  fixing  any  time  for  pai 
with  provUion  that  if  A  shall  die  it  shall  go  to  B.  thl*  gives  a  vested  1^ 
to  A  if  he  <urviv«»  thet^tator :  the  'leaih  is  held  to  be  death  in  the  1' 
the  testator. 

4.  But  if  a  l»;gacy  given  to  one  at  the  death  of  a  person  named  is  gi  V 
another  in  ci«e  such  legatee  should  <iie,  this  is  held  to  refer  to  de* 
the  litVr  of  the  f»er»«?n  at  whose  death  it  is  given.  Such  legacy  vests  ^ 
•leath  of  the  t»^tator. 


John  Castner,  the  complainant  in  the  original  bill  fil 

him  as  administrator  of  James  M.  Beattv,  William  Be^- 

and  Wesley  Beattv,  respectively,  seeks  to  recover  leg^ 
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jn  to  the  decedents,  of  whose  respective  estates  he  is  ad- 
istrator,  by  the  will  of  James  Montgomery,  deceased. 
!  defendant,  Maria  Ailing,  is  the  executrix  of  the  will  of 
den  Ailing,  the  last  surviving  executor  of  the  will  of 
Qtgomery.  Maria  Ailing,  as  such  executrix,  filed  the 
«-bill,  praying  the  directions  of  the  court  as  to  the  ])ay- 
it  of  these  legacies,  and  for  a  construction  of  the  will  of 
itgomery. 

he  will  of  Montgomery  was  made  in  April,  1833.  In 
second  clause  he  provided  for  his  wife  in  these  words : 
give  and  bequeath  unto  my  said  wife  the  interest  of 
X),  to  be  paid  to  her  during  her  life  in  half  yearly  pay- 
Ls."  And  the  eighth  clause  is :  "  From  and  after  the 
h  of  my  wife,  I  give  and  bequeath  the  principal  sum  of 
>0,  (the  interest  whereof  I  have  herein  directed  to  be 
to  my  wife  during  her  life),  to  my  sister  Eliza  Beatty*s 
Iren,  as  follows :  to  James  M.  Beatty,  the  sum  of  $3000, 
to  William  Beatty  and  Wesley  Beatty,  each  the  sum  of 
K) ;  and  in  case  of  the  death  of  one  or  more  of  the  said 
tees,  James,  William,  and  Wesley,  I  give  and  bequeath 
?hare  of  such  deceased  legatee  to  the  survivors  or  sur- 
r  of  said  legatees." 

be  testator  died  in  1833,  William  in  1847,  James  in 
'y  Wesley  in  1859,  and  the  widow  of  testator  in  1869. 
being  the  residuary  legat<^e,  her  administrator  was  made 
v  to  these  suits. 

• 

fr.  Knappf  for  complainant. 

Tr.  T.  N.  McCarter,  for  defendant. 

HE  Chancellor. 

;  is  contended  by  the  executrix  and  the  administrator  of 
widow,  that  the  legacies  to  the  three  nephews  did  not 
,  but  were  contingent  on  their  surviving  the  widow,  and 
•efore,  that  by  the  death  of  all  three  in  the  life  of  the 
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widow,  before  they  were  to  be  paid,  they  lapsed  into  the  resi- 
due of  the  estate. 

The  event  upon  which  they  were  given,  the  death  of  the  ' 
widow,  was  certain  and  not  contingent ;  the  time  only  was 
uncertain.  It  is  different  from  a  legacy  given  at  twenti/'OTie, 
or  marriage,  or  when  the  legatee  aiTives  at  twenty-one,  or 
marries ;  these  events  may  never  happen,  and  therefore  the 
legacy  is  contingent.  That  the  time  is  indefinite,  as  where 
the  event  is  death  or  marriage,  makes  no  difference;  nor 
does  the  fact  that  the  time  of  arriving  at  twenty-one  is 
certain.  If  the  event  is  uncertain  the  legacy  is  contingent, 
though  the  time  is  fixed ;  and  if  certain,  it  is  vested,  although 
the  time  is  uncertain. 

But  on  this  point  there  is  a  diversity  of  opinion  among 
the  authorities,  or  rather  in  the  dicta  of  the  judges.  One 
case,  and  only  one,  so  far  as  I  can  discover,  holding  that  a 
legacy  given  at  a  future  time,  fixed  and  certain,  is  contin- 
gent, and  lapses  by  the  death  of  the  legatee  before  that 
time.  This  is  the  case  of  SmeU  v.  Dee,  2  Salk.  415,  decided 
by  Lord  Chancellor  Cowper.  And  although  the  decision  is 
not  sustained  by  the  authorities  cited  to  support  it,  which 
are  all  cases  where  the  event  is  uncertain,  yet  the  case  has 
been  cited  with  approval  by  judges  of  high  authority  where 
the  case  under  consideration  did  not  involve  the  question, 
and  their  attention  was  not  called  to  the  distinction  between 
a  certain  and  contingent  event. 

But  for  this  case  it  is  not  necessary  to  reconcile  these  dis- 
cordant views.     Here  the  interest  of  the  sum  in  question  is 
given  to  one  person  for  life,  and  at  her  death  to  these  lega- 
tees.    And  in  such  case  it  is  well  settled  by  numerous  de- 
cisions, from  Stapleton  v.  Cheeky  2  Vem,  673,  decided  in    - 
1711,  to  the  present  time,  that  the  legacy  vests  on  the  death    - 
of  the  testator.     There  is  no  diversity  in  the  decisions  on    - 
this  point.     In  this  state  the  law  is  settled  by  the  case  ol"-= 
Grreens  Admr  v.  HowdXa  Exr,  in  the  Supreme  Court,  and — 
Court  of  Errors,  1  Vroom  326,  and  2  Vroom  570.    In  tha 
case  the  doctrine  received  the  unanimous  approval  of  th< 
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le  Court  and  the  Court  of  Errors.  And  in  the 
in  the  latter  court  the  Chief  Justice  says :  "  In  the 
tion  of  the  principle  it  is  not  material  whether  the 
the  legatee  for  life  is  of  the  fund,  or  the  interest  or 
;he  fund."  In  the  case  of  Thoviaa  Exrs  v.  Ander- 
dmr,  ante  p.  22,  the  same  doctrine  was  held  and 
..  It  must,  therefore,  be  considered  as  the  settled 
this  court.  None  of  the  cases  require  that  the  fund 
be  separated  from  the  rest  of  the  estate  and  invested 
If. 

do  the  provisions  of  the  eighth  clause  of  the  will, 

case  of  the  death  of  either  of  the  legatees  his  share 

go  to  the  survivors  or  survivor,  prevent  the  vesting. 

legacy  is  given  simply  to  A  without  fixing  any  time 

'ment,  with  provision  that  if  A  shall  die  it  shall  go 

his  gives  a  vested  legacy  to  A  if  he  survives  the  tes- 

the  death  is  held  to  be  death  in  the  life  of  the  t^sta- 

3ut  if  a  legacy  given  to  one  at  the  death  of  a  person 

,  is  given  to  another  in  case  such  legatee  should  die, 

held  to  refer  to  death  in  the  life  of  the  person  at 

death  it  is  given.     Such  legacy  is  held  to  vest  at  the 

Df  the  testator,  subject  to  be  divested  on  the  happen- 

the  event,  that  is,  dying  in  the  life  of  the  person 

.     Hervey  v.  McLaughlin^  1  Price  264 ;  Clarke  v. 

,  7  Sim.  197 ;   Whitton  v.  Field,  9  Beav.  368 ;  Ed- 

V.  Edwards,  15  Ibid.  357 ;  Salisbury  v.  Petty,  3 

J6  ;  Green  v.  Barroio,  10  Hare  459  ;    WiUiavuon  v. 

^jerlain,    2    Stockt.    375;    2    WiUiains    on    Execu- 

34. 

<e  legacies  were  then  vested  in  James,  William,  and 
Y,  with  a  limitation  over  to  the  survivor,  in  case  of 
xth  of  either  in  the  life  of  the  testator's  widow.  Now 
limitation  to  the  survivor  is  to  the  survivor  at  the 
of  the  widow,  the  time  when  the  legacies  were  given, 
ere  was  no  survivor  at  that  time,  the  limitation  over 
took  effect,  and  the  legacies  being  vested,  they  each 
to  the  representatives  of  the  proper  legatee  at  the 
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death  of  the  widow.  This  was  so  ruled  in  Harrison  v. 
Foreman,  5  Ves.  207 ;  and  in  Graj/  v.  Garman,  2  Hare 
268.  And  in  Salisbury  v.  Petty,  3  Hare  85,  it  is  held  that 
where  legacies  were  given  to  two  at  the  death  of  the  lega- 
tee for  life,  with  a  provision  that  if  either  should  die  leav- 
ing issue,  his  share  to  such  issue,  that  the  legacies  vested  at 
the  death  of  the  testator,  and  the  share  of  one  who  died  in 
the  lifetime  without  issue,  did  not  lapse  or  divert  by  his 
death,  as  the  event  on  which  it  was  limited  over  had  not 
occurred,  but  that  it  went  to  the  representative  of  the 
legatee. 

These  decisions  seem  to  me  to  be  supported  by  principle. 
Accepting  them  as  the  rule,  I  must  hold  that  these  legacies 
vested  in  the  several  legatees  at  the  death  of  the  testator, 
and  that  as  neither*  survived  the  widow,  there  was  no  one 
who  could  take  by  the  limitation  over,  and  therefore,  that 
the  administrator  of  each  is  entitled  to  the  legacy  to  his 
intestate,  with  interest  from  the  death  of  the  widow. 


Kloepping  and  wife  vs,  Stellmacher. 

Mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a  sheriflf's  deed,  nocar 
is  it,  per  se,  proof  of  fraud.     But  even  if  there  has  been  no  fraud,  if  the  in — 
adequacy  is  gross,  and  the  party  whose  property  has  been  sold,  by  reasoir:a 
of  mistake  or  misapprehension  did  not  attend  the  sale,  and  the  sacrifice' 
was  caused  by  such  mistake  or  misapprehension,  the  sale  will  be  set  asidt--=; 


This  cause  was  submitted  upon  briefs,  upon  bill,  answei 
and  proofs. 

Mr.  Bretzfieldy  for  complainants. 

Mr.  F.  B.  Ogden,  for  defendant. 
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:ellor. 

linants  ask  to  have  a  deed  made  by  the  sheriff 
)  the  defendant,  for  a  house  and  lot  of  Mrs. 
t  aside.  The  grounds  alleged  for  the  relief  are, 
;ment  on  which  the  sale  was  had  was  fraudu- 
3d,  and  for  a  much  larger  amount  than  was 
e  complainants,  or  either  of  them,  were  not 
rocess  in  the  suit,  and  did  not  know  of  its  exist- 
le  execution  issued  upon  it ;  and  that  the  prop- 
worth  over  §2000,  and  was  sold  for  $52  only, 
orily  appears  that  the  property  sold  was  worth 
md  w-as  sold  for  $52.  This  is  a  gross,  a  very 
lacy  of  price,  from  which  fraud  in  some  cases 
Terred  without  further  proof.  Inadequacy  of 
not  sufficient  ground  to  set  aside  a  conveyance, 
8e,  proof  of  fraud.  Bank  of  Nexo  Bniiiswick 
'axt  1;  Crane  v.  Conklhij  Saxt.  346 ;  Smith  v. 
'.  E,  Green  240 ;  Marlatt  v.  Waincick,  3  C  E. 

such  gross  inadequacy  is  combined  with  fraud 
r  any  other  ground  of  relief,  in  equity  it  will 
)urt  strongly  to  afford  such  relief.  The  sale  in 
t  great  oppression  on  the  complainants.     They 

stupid,  perverse,  and  poor.  They  lose  by  it  all 
y,  and  arc  ill-fittod  to  acquire  more.  They  are 
^ourt  should  inclines  to  protect,  notwithstanding 

nee  docs  not  sustain  the  allegation  that  they 
-ed  with  j>roccss  in  the  suit  in  which  the  judg- 
vvhich  the  sale  was  had  was  rendered.  That  was 
Justice  Aldridge.  The  record  shows  that  the 
us  duly  served  on  l)0th,  and  the  constable  who 
tifies  that  he  did  so  by  handing  each  a  copy  of 
!.  The  testimony  of  the  complainants  does  not, 
n,  overcome  this  proof. 

udgment  was  founded  on  a  transcrii)t  of  another 
stained  before  Justice  White,  for  about  $44,  on 
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which  tlie  complainants  had  paid  that  justice  $36,  as  app^^^  .^ 
by  their  testimony  ana  the  receipt  of  Justice  White.    ^^ 
was  i)aid  under  an  understanding  that  they  should  be  f^^, 
mitted  to  pay  it  by  instalments  of  six  dollars  each,  and      ^ 
complainants  seemed  to  think  it  was  impossible,  after   ^^^ 
judgment  for  this  debt,  and  so  large  a  part  of  it  being  p^*-*^ 
and  an  arrangement  made  with  the  justice  himself  al 
the  payment  of  the  residue,  that  another  suit  could 
brought.     The  constable  testifies  that  Kloepping  took 
copy  from  his  wife,  tore  up  both  copies,  and  said  that  tl 
did  not  want  any  summons. 

The  judgment  was  docketed,  and  an  execution  issued 
the  sheriff;  the  sale  was  properly  advertised  and  was 
journed  by  the  sheriff  several  times.      The  property 
fairly  put  up  and  struck  off.     The  defendant  was  presei 
he  did  not  bid,  but  after  the  sale  the  purchaser  transfei 
the  bid  to  him.     No  positive  fraud  by  him  is  shown ;  on 
contrary  the  whole  circums^nces  seem  to  clear  him  of 
charge  of  fraud,  other  than  the  inference  from  inadequj 
of  price. 

The  conduct  of  the  sheriff  was  free  from  all  blame ; 
adjourned  the  sale  to  allow  the  complainants  to  get  noti< 
attend,  and  protect  themselves.     He  requested  one  of 
deputies,  and  a  respectable  attorney  who  was  present, 
give  the  complainants  notice  of  the  intended  sale ;  each 
these  persons  testify  that  he  gave  them  such  notice.     Th( 
is  nothing  on  which  to  found  any  charge  of  fraud  upon  ai 
one  concerned  in  the  sale. 

But  a  court  of  equity  will  set  aside  a  sheriff's  sale,  even 
there  has  been  no  fraud,  when  there  is  a  gross  inadequa< 
of  price,  and  the  parties,  by  reason  of  mistake  or  misappr 
hension,  did  not  attend  the  sale,  and  the  sacrifice  was 
by  such  mist^ake  or  misapprehension.  Seaman  v.  Riggin 
1  Greens  CL  214 ;  Howell  v.  Hester,  3  Green's  Ch.  266. 

In  this  case  the  sacrifice  is  so  great,  and  its  consequene*-^ 
to  persons  in  the  condition  of  the  complainants  so  impoi 
ant,  that  I  cannot  believe  that  they  comprehended  and 
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ieved  tlie  fact,  that  this  property  was  to  be  sold  by  the 
sheriff  for  this  debt,  at  the  time  when  it  was  sold.  Thev 
ivere  both  foreigners,  spoke  and  understood  the  English 
.anguagc  badly,  and  their  own  language  was  more  or  less 
imperfectly  spoken  by  those  who  gave  them  information.  I 
must  beheve  that  Mr.  Wright  and  Mr.  Lyon  gave  them  the 
information  as  they  testify.  But  I  cannot  believe  that  the 
complainants  understood  and  believed  it.  They  evidently 
thought  it  impossible  that  courts  of  justice  would  sell  a 
house  and  lot  worth  §1500  for  a  debt  which  had  been  paid 
within  $8,  and  the  payment  for  the  balance  arranged  with 
the  court.  Persons  less  ignorant  and  stupid  might  have 
arrived  at  that  conclusion.  And  although  the  information 
was  given  and  imderstocnl,  yet  if  from  the  evidence  and  cir- 
cumstances it  appears  that  they  did  not  believe  it,  they 
were  under  a  mistake,  perhaps  caused  by  their  own  stupidity 
and  perverseness,  yet  it  should  not  be  punished  by  a  loss  so 
great  to  them  as  this  sale,  if  allowed  to  stand,  would  cause. 
The  deed  must  be  declared  void,  and  the  defendant  di- 
'octed  to  re-convey  the  property,  but  as  he  has  been  guilty 
*f  no  fraud  or  wrong,  it  must  be  upon  payment  of  the  price 
'^id  by  him  for  the  purchase,  with  interest  from  the  pay- 
rxent,  and  of  his  costs  in  this  suit. 


Eeid  v8,  Reid. 

1.  Refusal  by  a  wife  of  marital  intercourse  with  her  husband  does  not 
L^fltify  him  in  deserting  her. 

2.  When  in  a  suit  for  divorce  adultery  is  pleaded  in  recrimination,  the 
-<:t8  of  adultery  must  be  designated  and  specified  in  the  same  manner  re- 
t  Hired  in  a  bill  or  petition  for  divorce  for  adulter}'. 

3.  A  charge  of  adultery  pleaded  in  recrimination  as  a  bar  to  divorce, 
"fc^ust  be  sustained  by  other  proof  than  the  unsupported  evidence  of  th  • 
defendant  pleading  it. 
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This  cause  Wiis  argued  on  final  hearing,  upon  bill,  answ—   ^^r, 
and  proofs. 

J/r.  J.  Parker  J  for  complainant. 

Mr.  Leuppy  for  defendant. 

The  Chancellor. 

The  suit  is  for  a  divorce  on  the  ground  of  desertion.  T 
bill  was  filed  in  November,   1865,  and  charges  deserti 
from  March  1st,  1862,  until  jhe  commencement  of  the  su 
The  facts  admitted  by  the  defendant  in  his  answer,  and 
his  testimony,  when  sworn  as  a  witness,  are  such  as  amou:: 
to  a  desertion  of  his  wife.     They  lived  together  on  a  fa 
He  left  his  house  on  or  before  the  first  of  January,  186- 
with  the  intention  of  never  going  back  to  it  while  she  w^ 
there.     He  advertised  his  farm,  and  all  his  goods  and  fur 
ture  for  sale,  and  sold  them  at  auction  in  February.     T 
farm  he  sold  and  conveyed  to  his  brother,  who  brought 
suit  in  ejectment  against  the  complainant  for  it,  and  she 
consequence  left  it  in  June ;  nearly  all  the  furniture  a 
provisions  had  been  sold  at  the  sale  and  removed  after  i 
and  the  defendant  afterwards  furnished  her  no  means 
support.     On  December  10th,  1861,  he  had  insert6d  in  a 
of  the  county  newspapers,  a  notice  signed  by  him,  warning 
any  one  from  trusting  her  on  his  account.    He  never  oflfere* 
to  take  her  l)ack,  or  to  provide  her  a  home  or  support.  Thi 
is  clearly  desertion,  and  unless  justified  by  her  conduct,  i. 
that  kind  of  desertion  which  entitles  her  to  a  decree  for 
<livorce. 

The  defendant  in  his  answer  sets  up  two  charges  in  re 
crimination  :  first,  that  for  a  year  before  his  desertion  sh 
refused  marital  intercourse  with  him ;  and  secondly,  that  th 
complainant,  both  before  and  since  the  desertion,  has  com 
mitted  adulteiy  with  persons  whose  names  are  not  mentioned 

The  refusal  of  marital  intercourse  without  sufficient  reaso: 
is  a  wrong,  and  cannot  be  justified.     But  it  is  not  suffiden 
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'    justiiy  either  adultery  or  desertion,  or  any  other  uidawfiil 
^^rital  dereliction  on  part  of  the  party  deprived  of  tln^'<o 
"^  ^3^hts.     No  authority  is  produced,  and  I  know  of  none   to 
•  ^X2=?tain  such  position. 

But  adultery  pleaded  in  recrimination,  if  properly  plcadi'-l 

•-  ^  X  d  ])roved,  is  a  good  bar  to  a  divorce.  In  this  ca.<e  the  adul- 

-'^^iyisnot  properly  pk\adod.     The  defendant  cannot  plead 

-:^<^uerally  that  the  complainant  has  been  guilty  uf  adultery, 

'^  i  thout  naming  the  person  with  whom  committed,  or  in  some 

i~iy  describing  him,  or  by  giving  time,  place  or  circum^tano's, 

•  ^  i"id  thus  identifvintj^  the  act  in  such  manner  that  the  charLC^' 

*  *~^  tended  can  be  identified  and  repelled.  For  this  pur[»ose 
^  1  xe  same  particularity  is  required  as  in  a  l.)ill  for  divorce*  on 
^  *-  <^:-count  of  adultery.     A  plea  of  new  matter  in  bar,  either 

■  law  or  in  equity,  must  be  specific.     Joacfs  v.  Jones,  3  C. 
^^.  Green  33;  Marsh  \.  Marsh,  1  C.  E.  Green  391;  Mills 
-    MUla,   3  C.  E.  Green  444  ;  Miller  v.  Miller,  5  C.   E. 
^  rcen  216. 

But  without  regard  to  the  defect  in  pleading,  none  of  the 
-'ts  of  adulterv  relied  on  are  sufHcientlv  in'oven. 

The  first  charged  in  point  of  time,  is  with  dames  Mount. 

his  is  testified  to  by  W.  C.  Lewis.     His  story  is  rather  im- 

l   *  :»-obable,  and  is  denied  by  Mvs.  Eeid  and  Mount  in  their 

"^  '^u.^timony.     If  it  was  proved,  it  had  been  condoned  long 

^--^'•efore  the  desertion.     The   defendant  cohabited   with   his 

»"*ifc  for  more  than  two  years  after  Lewis  told  him  of  the  fact ; 

<i  admits  that  Lewis  told  him  of  it.     This,  a.<  Lewis  tcsti- 

es,  was  two  or  three  davs  after  it  occurred. 

There  is  no  evidence  of  adulterv  with  Samuel  Elv,  the 

^^  <^cond  charge  attempted  to  be  proved.     The  only  fact  tend- 

^   X\^  to  it  is,  that  the  defendant  looking  through  the  window^ 

^  ~->»nce  saw  Ely  put  his  arm  around  her  neck  and  kiss  her, 

^^xlien  in  the  house.  She  and  Ely  both  denv  it.  It  is  a  settle*! 

J.  jrinciple  that  a  divorce  is  never  granted  upon  the  unsup- 

l.  >orted  evidence  of  a  party ;  and  the  like  rule  must  aj)ply  to 

'  V  charge  pleaded  in  bar. 

There  is  no  evidence  from  which  adult<.'ry    with   J«>hii 
Vol.  VI.  Y 
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Ricketts  can  be  inferred.  He  was  seen  sitting  witli  com- 
plainant by  an  open  window,  and  had  left  the  room  when 
the  witness  got  up  stairs  to  it. 

The  act  charged  with  WyckofF  Morris,  depends  upon  the 
testimony  of  Jane  Preston.  The  facts  proved  by  her  are 
sufficient  to  create  suspicion,  but  hardly  sufficient  to  sustain 
the  charge  of  adultery.  But  these  facts  are  explicitly  denied 
by  the  complainant  and  Morris,  in  their  testimony,  and  she 
is  contradicted  by  Schenck  Bennett,  in  a  material  fact 
brought  in  to  support  her  t^^timony. 

The  last  charge  of  adultery  in  the  evidence,  is  at  her 
house  where  she  lived,  at  Freehold,  in  July,  1862.  This  is 
attempted  to  be  sustained  by  the  evidence  of  Sarah  Miller. 
It  might  be  inferred  from  the  facts  which  her  evidence  is 
adduced  to  support.  But  the  whole  force  of  her  testimony 
depends  upon  the  correctness  of  her  inference  that  the  foot- 
steps she  heard  going  up  stairs,  and  in  the  complainant's 
bed-room,  were  the  steps  of  more  than  one  person ;  in  thin 
she  might  easily  be  mist^aken.  Besides,  this  testimony  h 
fully  repelled  by  the  oaths  of  the  two  young  men  implicate<^ 
by  her;  they  both  deny  that  they  were  in  the  complainant *.=== 
bed-room  on  the  occasion  referred  to,  and  that  they  evei^ 
committed  adultery  with  her.  She  also  denies  it  ui>on  oath 
None  of  the  charges  of  adultery  are  sustained  so  as  to  ba^a 
the  complainant  from  relief. 


Brinkerhoff  v8.  Franklin  and  others. 

1.  An  enrollment  wiU  be  vacated  and  a  decree  opened  when  the  de^ 
has  been  made  unjustly  against  a  right  or  interest  that  lias  not  been  he 
or  protected,  when  this  has  been  done  without  tlie  laches  or  fault  of 
party  who  applies. 

2.  A  defendant  mortgagee  is  not  bound  to  put  in  any  defence  to 
answer  of  a  co-defendant,  alleging  that  his  mortgage  was  without  coiisid 
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^ioia  ,  and  fnudulent  and  void.    Such  answer  could  not  be  taken  aft  confewed 
^S^iiMtbim. 

3.   A  defendant  cannot  impeach  the  mortgage  of  a  co-defendant  l>y  an 
s^nsi-vrer.    A  cross-bill  isnecessary  for  that  purptwt*. 


IThis  was  an  application  to  vacate  the  enrollment  of  a 
fiixiil  decree  in  a  foreclosure  suit,  for  the  purpose  of  opening 
"^^xe  decree  to  permit  the  petitioner,  Catharine  A.  Franklin, 
'^c*    be  made  a  defendant  and  to  file  an  answer. 

ifr,  B.  Chetwoodj  in  support  of  the  motion. 

Mr.  A.  Zabriskie,  contra. 

The  Chancellor. 

The  petitioner,  Mrs.  Franklin,  holds  a  mortgage  given  by 

^^le  defendant,  Wilson  E.  Franklin  and  Melissa  his  wife,  to 

"^ lie  defendant,  Edward  Mars;  this  mortgage  was  assigned 

'^^her  by  Mars,  pending  the  suit.     The  mortgage  to  the 

^^cmplainant  is  admitted  to  be  the  first,  and  it   is  so  stated 

i  »i  the  bill.    The  mortgage  to  Mars  is  stated  in  the  l>ill  to 

^  *e  the  second  encumbrance. 

Charles  W.  Whitney,  and  James  McNabe,  and  Todd  and 
Ilafferty,  and  Charles  Kenyon,  were  made  parties,  because 
they  severally  had  obtained  judgments  against  Wilson  E. 
Tranklin,  the  mortgagor  and  owner  of  the  fee.     But  these 
judgments,  as  stated  in  the  bill,  were  obtained  and  entered 
after  the  recording  of  the  mortgage  to  Mars,  and  were  sub- 
ject to  it.     Whitney,  and  Todd  and  Rafferty,  answered,  set- 
ting up  their  judgments.     The  defendant,  Mars,  did  not 
answer,  though  duly  served  with  process.     The  bill  was 
ordered  to  be  taken  as  confessed  against  him,  and  in  the 
same  interlocutory  decree,  entered  by  consent  of  Whitney, 
and  of  Todd  and  Rafferty,  it  was  declared  that  the  judg- 
ment of  Todd  and  Rafferty  was  the  first  lien  after  the  com- 
plainant a  mortgage,  and  that  the  judgment  of  Whitney 
was  the  second  lien  after  that  mortgage,  thus  giving  them 
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the  preference  over  the  mortgage  of  Mars ;  no  proof  wiis 
taken  on  wliieli  tliis  declaration  was  founde«:l ;  there  was  no 
ronsideration  of  or  determination  upon  the  claim  of  Mai's, 
who  was  pastj)oned  by  a  decree  entered  by  the  consent  of 
the  parties  interested  in  postponing  his  mortgage. 

Two  questions  were  argued  and  submitted. 

The  first  is,  whetlier  tlie  court  will  in  anv  case  vacjit<>  an 
enrolhnent  an<l  open  a  decree  regularly  made,  in  order  to 
let  in  a  defence. 

The  second  i^ui^stion  is,  wliether  the  petitioner  h«a5  such 
equitable  claim  not  barred  V.>y  her  own  laches,  or  that  of  her 
assignor,  as  will  entitle  her  to  have  this  decree  opened. 

It  has  long  been  settled  that  an  enrollment  will  be  va- 
cated and  a  decree  opened  wlien  the  decree  has  been  made 
unjustly  against  a  riglit  or  interest  that  has  not  been  hear«l 
or  ja'otected,  when  this  has  been  <lone  without  the  laches  or 
fault   of  the   party  who  ap{>lies.     Bobson  v.    Cranwcll,  1 
.Dick,  01  ;  Kemp  v.  Squire^   I  Fc^.,  sen.,  205 ;  Wright  v. 
WHfjhtj  Ibid.  320 ;  Hargraxc  v.  Hargravc,  3  Mac,  ^  G. 
348;    Woosterx,  'Woodhull,   1  /.   C.  JR.  539;  Bechnanx. 
Peck,  SJ.  C.  R.  415;  Millspaiu/h  v.  McBridc,  7  Paige  509; 
Tripp  V.  Viacefit,  8  Paige  180;  Robertson  v.  Miller,  2  Greene 
Ch.  452;  Collinsw  Taylor  s  Ex  rs.i  Greeas  Ch.  163;  Milh:r 
V.   Hild,   3   Stockt.   25;  Carpenter  v.    Muchnore,    2  Me- 
Carter  123. 

In  tliis  case  neither  ^lai's  nor  the  j>etitioner  have  bem 
guilty  of  any  laches  which  should  estop  them  from  this  ap- 
plication. The  complainant's  bill  properly  set  forth  the  en- 
cumbrances in  the  order  in  which  thev  are  on  their  lace 
entitled  to  priority,  ^lars  had  his  option  to  answer  the 
bill,  or  if  there  was  nothing  in  it  which  he  wished  to  con- 
test, to  avoid  the  cost  and  exi>ense  of  answer  to  himself  and 
the  estate,  1)V  allowinu  the  bill  statini^  facts  trulv  to  be 
taken  as  confessed  against  him.  This  is  the  effect  given  to 
his  omission  to  answer  by  the  statute.  JStx.  Dig.  1C»8,  § 
21.  The  onlv  risrht  to  make  a  decree  atrainst  *  defendant 
who  does  not  a])})ear,  is  derived  from  this  statute.      Before 
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;he  party  could  he  compelled  to  api^ear  and  an- 
til  he  did  appear  no  decree  could  he  made  that 
his  right.  In  England,  by  divers  statutes  and 
mcery,  the  court  in  certain  cases  could  order  an 

0  be  entered  for  him ;  but  when  this  could  not 
defendant  was  brought  into  court  more  than 

.  habeas  corpus^  l>efore  a  decree  pro  confesso 
ired. 

e  of  this  state  authorizes  the  bill  to  l)e  taken  as 
nd   directs   that   such    decree  shall   be   made 
he  Chancellor  shall  think  equitable  and  just, 
in,  by  this  statute,  be  made  upoh  a  bill  taken  as 
cept  such  as  shall  be  equitable  and  just  upon 
ted  in  it.     On  this  bill  taken  as  confessed,  that 
facts  stated  in  it  being  taken  as  true,  no  decree 
ide  pastponing  the  mortgage  of  Mars  to  judg- 
ed after  it  was  made  and  recorded, 
states  in  his  answer  that  the  mortgage  to  Mars 
consideration,  and  fraudulent  and  void.     To 
Mars  was  not  bound  to  put  in  any  defence, 
lot  be  taken  as  confessed  against  him.    If  Whit- 
to  impeach  the  mortgage  of  Mars,  his  coui'se 

1  cross-bill  for  that  purpose.  In  general,  one 
annot  have  any  pa^^itive  l*elief  against  another, 
I   cross-bill.     This   is   one  of  the'   offices  of  a 

3  answered,  and  the  complainant  brought  the 
iring  upon  bill  and  the  three  answers,  then  the 
h  directs  {Nix.  Duj,  110,  §  38,)  that  in  such  case 
?hall  l>e  taken  as  true  in  all  points,  might  have 
md  this  answer  of  Whitney  have  defeated  Mars, 
le  result  in   Vanderveer  v.  Holcomb,  2   C,  E. 

:ase  is  not  within  that  provision,  and  the  int?r- 
jree  mado  by  the  court  postix)ning  the  mortgage 
the  jridgment  creditors,  was  not  only  irregular, 
ich  the  court  had  no  authority  to  make.     Mars 
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and  the  petitioner,  his  assignee,  have  been  deprived  of  their 
rights,  without  an  opportunity  of  being  heard,  and  without 
any  laches  or  fault  of  either. 

The  petitioner  having  acquired  a  right  in  the  subject 
matter  of  the  suit  since  its  commencement,  is  entitled  to  be 
made  a  party  by  the  provisions  of  the  act  of  March  17th, 
1870,  {Pamph,  Laws  40,)  and  is  entitled  to  have  the  enroll- 
ment vacated,  and  the  decree  opened,  except  as  against  the 
complainant,  whose  rights,  ar^  not  disputed,  and  who  must 
be  permitted  to  proceed  and  sell.     The  sheriff  must  be 
directed  to  pay  into  court  the  surplus  of  the  proceeds  of  the 
sale,  after  paying  the  debt  and  costs  of  the  complainant, 
and  the  costs  of  the  sale.     And  the  rights  of  the  defendants 
can  be  settled  upon  application  by  either  for  the  surpluft 
money,  or  by  cross-bill,  as  they  may  deem  best. 


Tompkins  vs.  Tompkins. 


Tlie  time  ppecified  for  the  payment  of  a  mortgage  may  be  extended  t^ 
parol. 

This  cause  was  consid^ed  upon  the  pleadings  and  proofs 
handed  to  the  court,  without  argument  or  brief  from  coun- 
sel for  either  party. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  two  mortgages  held  by  th* 
complainant,  both  of  which  upon  their  face  were  then  for" 
feited  by  the  non-payment  of  interest,  although  the  principal 
liad  not  become  due  upon  either.  The  defendant,  in  hi^ 
answer,  sets  up  a  parol  agreement  entered  into  by  the  conu 
plainant,  that  if  the  defendant  would  lease  the  premises  t 
M.  and  E.  Stewart,  by  a  lease  binding  them  to  repair  th- 
premises,  and  pay  the  interest  on  the  mortgages,  and  th- 
insurance  on  the  building  from  October,  1867,  until  Apri 
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•78,  the  term  of  the  lease,  he  would  delay  enforcing  pay- 
out of  interest  and  insurance  until  June,  1868 ;  that  he  did 
\ke  such  lease  with  such  covenants ;  that  the  lessees  began 

make  the  repairs  stipulated  for,  and  expended  several 
Lndred  dollars  in  such  repairs ;  and  that  the  complainant 
fore  the  repairs  were  completed,  and  before  June,  1868, 
d  on  the  26th  day  of  January,  1868,  commenced  this  suit 

foreclose. 

This  agreement  and  the  fulfillment  of  it  is  substantially 
oven  as  alleged  in  the  answer.  The  lease  was  made,  and 
.  and  E.  Stewart  immediately  proceeded  with  the  repairs, 
id  continued  them  until  the  latter  part  of  November, 
ben  they  suspended  them  on  account  of  the  cold  weather. 
Here  is  an  agreement  upon  which  the  defendant  and  their 
isees  acted  and  expended  money,  and  it  is  not  equitable 
lat  the  complainant  should  proceed  with  his  foreclosure, 
id  deprive  them  of  the  benefit  of  their  performance.  The 
jreement-was  by  parol  only,  but  it  was  beneficial  to  the 
)mplainant,  and  therefore  on  good  consideration.  The  im- 
rovementa  on  the  premises  had  been  washed  away  to  a 
^nsiderable  extent  by  a  storm,  and  in  their  situation  they 
'ere  a  precarious  security  for  his  debt,  and  these  repairs 
tipulated  for,  and  in  part  made,  would  have  made  the  secu- 
ity  far  better. 

It  is  well  settled  that  the  time  of  performance  of  the 
^^pulations  of  a  sealed  contract  may  be  changed  by  parol. 
^^  V.  Bennetf  1  Greens  R,  171 ;  King  v.  Morford^  SaxL 
^;  Van  Houtcn  v.  MeCariy^  3  Greens  Ch.  141. 
^n  the  last  case  a  parol  agreement  to  extend  the  time  for 
^'Hent  mentioned  in  the  mortgage  for  five  years,  from 
''^  to  1842,  was  declared  effectual,  and  that  the  mortgage 
^9  by  reason  of  it,  not  due. 
-  lie  bill  in  this  case  being  filed  before  the  extended  time 

tie  payment  of  interest  had  elapsed,  must  be  dismissed* 
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Thk   Attorney-General  and  others  vs.   Steward        ^^sand 

others. 

1.  On  final  hearing,  upon  bill  and  answer,  a  preliminary  injunctioi 
he  made  perpetual  where  it  appears  from  the  pleadings  that  the  defem 
intend  to  do  some  act  charged  in  the  hill,  which  would  be  a  nuisance  t 
public,  or  an  injury  to  the  complainants. 

2.  The  affidavit!*  to  the  bill  and  answer  are  not  evidence  at  the  ^^' 
hearing. 

This  cause  was  argued  upon  V)ill,  answer,  and  replicai 
witliout  proofs. 

3{r.  J.  Wil'^on,  for  complainants. 
3fr.  Kingvian,  for  defendants. 

The  Chancellor. 


di 
in 


The  complainants  ask  to  have  the  injunction  grante-^"--" 
this  cause  uj)on  the  rule  to  show  cau.se,  as  a  preliminary^ 
junction,  (5  C.  E.  (r?-ec?i  415,)  continued  and  made  perpet^  -^^«iai 
To  authorize  this  decree  it  must  appear  from  the  pleadi  -^^^^^^ 
that  the  defendants  intend  to  do  some  act  charged  in 


th 


bill,  which  would  be  a  nuisance  to  the  public,  or  an  inj  "^^-^0' 
to  the  complainants.     The  bill  charges  among  other  thi^"^"-^' 
that  the  defendants  in  their  slaughter-house  erected  on 
l)ank  of  the  Assanpink,  intend  to  slaughter  large  numV'^'^^ 
of  animals,  and  to  discharge  the  blood  into  the  Assanp^.  ^    ' 
which  flows  past  or  near  the  lands  of  the  complainants,    ^'*'  " 
that  this  blood  would  pollute  the  water,  and  render  it  ofxr^^ 
sive  and  unfit  for  use. 

The  answer  of  the  defendants  admits  that  they  inten^^^       , 
slaughter  one  hundred  hogs  per  day  at  certain  seasons,  ^^^ 
that  if  they  find  it  impracticable  to  convert  the  blood  i  '^ 
fertilizers,  and  dispose  of  it  for  that  purpose,  they  inten^^-^^      ■ 
discharge  it  into  the  Assanpink.     It  further  states  that  ^*^" 
b!ool  would  not  amount  to  more  than  fifty  gallons  per 
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d  would  be  discharged  at  the  rate  of  five  gallons  per 
ur,  mixed  with  seventy  times  its  own  bulk  of  water,  and 
\i  it  would  not  pollute  the  waters  of  the  Assanpink  in  any 
preciable  degree. 

In  the  state  of  the  pleadings,  only  those  parts  of  the 
swer  which  are  responsive  to  the  bill  can  be  evidence  in 
ror  of  the  defendants,  but  all  its  admissions  can  be  used 
evidence  against  them.  It  must  therefore  be  taken  a« 
:ablished,  that  in  a  certain  contingency  they  intend  to  dis- 
arge  the  blood  of  one  hundred  slaughtered  hogs  daily 
,o  the  creek.  There  is  no  proof  of  the  quantity  which 
s  would  be  in  gallons,  or  that  it  would  be  diluted  by  any 
antity  of  water,  or  that  it  would  be  harmless.  All  these 
;t8  are  new  matters  alleged  in  defence ;  and  besides  this, 
3y  are  alleged  in  the  answer  as  matters  of  estimate  and 
ijecture,  and  merely  assert  the  opinion  of  the  defendants. 
The  affidavits  to  the  bill  and  answer  are  not  evidence  at 
?  final  hearing,  and  cannot  l>e  considered.  I  am  of  opinion, 
I  was  at  the  application  for  the  preliminary  injunction, 
\i  the  discharge  of  the  blood  of  one  hundred  hogs  daily 
;o  a  stream  of  the  capacity  of  this  creek,  must  necessarily 
llute  the  waters  and  render  them  unfit  for  use.  The  de- 
idants  must  therefore  be  restrained  from  doing  this  act, 
lich  they  allow  their  intention  to  do,  and  the  injunction 
ist,  by  decree,  be  made  perpetual. 
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Bray  and  wife,  appellants,  and  Neill's  Executrix,   re- 
spondent. 

1.  An  account  of  the  personal  estate  of  an  intestate,  on  application  to  an 
Orphans  Court  for  sale  of  lands  to  pay  debts,  which  refers  only  to  an  in- 
ventory filed  in  another  state,  is  not  a  compliance  with  the  statute,  unless  a 
copy  of  the  inventory  is  annexed. 

2.  A  final  account  settled  in  the  probate  court  of  another  state,  relating 
only  to  the  personal  estate  of  the  decedent,  is  not  evidence  against  devisees 
of  the  real  estate  in  this  state,  who  had  no  interest  in  the  personal  estate, 
and  would  not  have  been  heard  on  the  settlement  of  that  account. 

3.  On  application  for  sale  of  lands  to  pay  debts,  it  is  necessary  that  the 
Orphans  Court  should  ascertain  and  determine  the  amount  of  the  deficiency 
of  the  personal  estate  required  to  be  raised  by  the  sale  of  lands. 

4.  On  such  application  it  is  necessary  that  the  court  should  ascertain  and 
decide  that  the  personal  estate  which  had  come  to  the  hands  of  the  appli- 
cant, had  been  applied  to  the  payment  of  debts. 

5.  When  the  applicant  had  received  and  sold  lands  devised  by  the  testa- 
tor, and  which  ought  to  contribute  to  the  payment  of  debts,  it  is  error  to 
order  lands  of  other  devisees  to  be  sold  for  the  payment  of  debts  paid  by 
the  applicant,  without  deducting  the  proportion  the  applicant  ought  to  pay. 
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B.  Lands  devi^^ed  to  a  widow  in  lieu  of  dower,  if  accepted  by  her,  an^ 
liable  to  their  proportion  of  the  debts  of  the  testator. 

7.  Where  an  executrix  to  wlioni  lands  are  devised  for  a  certain  Xin\t\ 
neglects  to  apply  for  an  order  for  sale  to  pay  debts  until  her  estate  expirf^*, 
and  in  the  meantime  enjoys  the  estate,  and  takes  the  rents  and  profits  of  it, 
she  must  account  for  the  value  of  the  estate  so  enjoyed,  and  deduct  its  fair 
proportion  of  the  <lebts  in  ascertaining  the  amount  to  be  raised  from  the 
other  devisees. 

8.  If  the  dav  to  show  cause  is  less  than  two  months  from  the  date  of  the 
rule  even  by  one  day,  the  order  to  sell  is  erroneous,  and  must  be  set  aside 
on  appeal.  And  as  this  rule  is  the  ]»roceeding  by  which  jurisdiction  is  ac- 
quired, this  defect  appearing  on  the  record,  would  avoid  the  proceeding  col- 
laterallv. 


This  was  an  appeal  from  an  order  of  the  Orphans  Court  of 
the  county  of  Camden,  made  July  27th,  1868,  directing  part 
of  the  real  estate  of  William  Neill  to  be  sold  for  the  payment 
of  his  debts,  and  from  an  order  made  by  the  same  court, 
October  12th,  1868,  discharging  a  rule  to  show  cause  why 
the  order  to  sell  lands  should  not  be  set  aside,  granted  on 
application  of  the  appellant,  Octol>er  9th,  1868. 

Mr.  P.  L,  Voorhees,  for  appellants. 
Mr,  Carpenter  J  for  respondent. 

The  Ordinary. 

William  Neill,  father  of  the  appellant  Catharine  Bray, 
died  in  Philadelphia  where  he  resided,  March  27th,  1854. 
He  left  a  will,  of  which  he  made  his  wife,  the  respondent, 
sole  executrix.  This  will  was  proved  and  admitted  to  pro- 
bate in  Philadelphia,  April  4th,  1854,  and  in  the  county  of 
Camden  in  this  state,  August  5th,  1854.  An  inventory  of 
the  personal  estate  was  duly  exhibited  in  the  office  of  the 
Register  of  Wills,  in  Philadelphia,  May  8th,  1854 ;  and  the 
final  account  of  the  personal  estate  rendered  by  the  execu- 
trix, under  oath,  December  30th,  1854,  before  the  Register, 
was  then  or  afterwards  (when,  does  not  appear,)  allowed 
and  decreeii  by  the  Orphans  Court  of  the  city  and  county  of 
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Philadelphia.  That  court  is  the  proper  tribunal  for  such 
ixllowance,  and  its  decree  upon  this  matter  would  be,  in  the 
courts  of  Pennsylvania,  conclusive,  except  upon  appeal.  By 
this  account,  it  appeai'ed  that  a  balance  of  $1693.06  was  due 
to  the  accountant,  it  being  the  excess  of  debts  and  expenses 
of  administration  paid  by  her  above  the  assets  which  she 
had  received. 

The  will  bequeathed  three  specific  legacies,  and  gave  the 
remainder  of  his  personal  property  on  the  premises  which 
he  occupied  (a  hotel  in  the  city  of  Philadelphia)  for  the  use 
of  his  wife  while  she  occupied  the  hotel,  and  afterwards  to 
his  wife  and  daughter,  Mary  Ann.  It  devised  one  parcel  of 
land  in  Canxden  county,  to  his  son  Robert,  another  parcel  at 
Gloucester  to  his  wife  in  fee,  and  the  rest  of  his  lands  at 
Gloucester  to  his  wife  for  her  use  and  the  maintenance  of  his 
minor  children  until  the  youngest  should  arrive  at  twenty- 
one  years  of  age,  and  then  to  all  of  his  children  equally  in  fee. 

Robert  sold  and  conveyed  his  lot  in  fee,  in  1860,  and  the 
respondent  sold  and  conveyed  her  lot  in  fee,  March  11th, 
1868,  since  the  decree  in  the  Orphans  Court  at  Camden. 

The  lands  directed  to  be  sold  are  those  of  which  the  use 
is  given  to  the  respondent  during  the  minority  of  testator's 
children,  and  which,  as  well  {is  the  lot  devised  to  her,  she 
had  occupied  since  testator's  death,  and  of  which  she  had 
receive^!  the  income. 

The  application  to  the  Orphans  Court  for  sale  was  made 
May  28th,  1867,  after  the  youngest  child  would  have  been 
twenty-one,  and  after  the  respondent's  estate  in  these  prem- 
ises had  terminated.  The  rule  to  show  cause  was  granted 
on  the  day  of  application,  and  was  to  show  cause  on  the  27th 
day  of  July,  one  day  less  than  two  months  from  the  date  of 
the  order. 

A  copy  of  the^  account  allowed  in  the  Orphans  Court  of 
Philadelphia  was  annexed  to  the  petition.  The  account  of 
the  estate  exhibited  under  oath  at  the  application,  was  an- 
nexed to  the  petition,  and  stated  that  "  there  is  no  personal 
estate,  the  same  having  been  exhausted  in  the  payment  of 


346  PREROGATIVE  COURT. 

Bray  v.  Neill's  Executrix. 

debts,  as  per  account  in  Orphans  Court  of  Philadelphia  an- 
nexed ;"  and  that  the  account  of  the  debts  was  the  tetlance 
found  due  by  said  account  and  decree,  $1643.66,  with  inter- 
est from  April  6th,  1855,  which  may  be  presumed  to  be  the 
date  of  the  decree,  which  nowhere  else  appears  in  the  pro- 
ceedings. The  account,  as  allowed,  charges  the  respondent 
with  $4000.16  as  the  amount  of  the  inventory,  and  $882  as 
the  value  of  two  hundred  and  eighty  gallons  of  brandy  not 
in  the  inventory.  But  the  inventory  was  not  annexed  to 
the  petition  or  account,  and  though  among  the  papers  in 
this  court,  it  does  not  appear  that  it  was  before  the  court 
below  at  the  making  of  the  order. 

The  first  objection  which  I  shall  consider  is,  that  there 
was  not  exhibited  to  the  Orphans  Court  on  application  for 
the  rule  to  show  cause,  such  Account  of  the  personal  estate 
and  debts,  under  oath,  as  is  required  by  the.  statute.     iVir. 
Dig.  855,  §  15.     The  account  annexed  to  the  petition  cer- 
tainly does  not  comply  with  the  statute ;  it  says,  there  is  no 
personal  estate,  the  same  having  been  exhausted  in  payment 
of  debts.     This  might  be  said  in  all  cases,  as  the  statute  re- 
quires that  the  personal  estate  shall  all  be  first  administered. 
The  statute  can  only  be  complied  with  by  a  full  statement  of 
all  the  personal  estate  which  the  decedent  left  at  his  death, 
whether  administered  or  unadministered,  collected  or  not- 
collected,  and  even  if  part  has  been  destroyed  by  fire,  or 
lost,  without  default  of  the  executor.     But  this  stat^ment^ 
under  oath  refers  to  the  account  allowed  in  Philadelphia,  a 
copy  of  which  is  annexed;  such  reference  would  be  sufficient, 
if  that  contained  a  sufficient  account  of  the  personal  estate- 
But  on  examination  it  only  refers  to  an  inventory  filed  there, 
except  as  to  the  brandy.     As  that  inventory  was  not  an- 
nexed, the  question  arises,  is  such   reference   a  sufficient 
account  ?    By  the  practice  in  our  Orphans  Courts  for  nearly 
ninety  years,  and  the  forms  of  proceeding  as  given  in  all 
the  books  of  precedents,  from  Griffith's  Treatise,  in  1797,  t<» 
Nixon  s  Forms,  a  reference  to  the  '* inventory  "  or  "appraise- 
ment "  for  the  amount  of  the  personal  estate,  is  taken  as 
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sufficient.     But  this,  in   all   these  cases,  must  mean  the 
inventory  required  ^y  our  law,  and  exhibited  and  recorded 
in  the  office  of  the  surrogate  or  clerk  of  the  Orphans  Court 
and  therefore,  in  legal  contemplation  as  well  as  in  fact, 
before  the  Orphans  Court.     A  reference  to  an  account  on 
file  in  the  office  of  the  clerk  in  chancery,  or  in  a  probate  office 
in  Nevada  or  Alaska,  or  in  the  vaults  of  the  Bank  of  Eng- 
land, would  not  much  enlighten  the  court  or  those  inter- 
ested in  opposing  the  sale.     This  account,  though  nearer  at 
hand,  is  no  better  until  supplied.     Nor  does  the  oath  state, 
either  directly  or  by  implication,  that  the  inventory  or  ac- 
count contained  all  the  personal  estate  of  the  testator.     It 
would  seem  that  the  chattels  specifically  bequeathed  are  in 
neither ;  and  it  may  be  that  in  Pennsylvania  such  specific 
legacies,  if  delivered,  need  not  be  included   in   the   final 
account  of  the  general  estate.     The  account  of  debts  and 
credits  does  not  state  that  the  debts  for  which  the  personal 
estate  was  paid  out  were  the  debts  of  the  testator ;  and  the 
charges  for  rent  and  gas  paid,  in  the  account  allowed,  at 
long  intervals  after  the  testator's  death,  may  have  been  for 
rent  of  the  leased  premises  occupied  by  him,  bequeathed  to 
the  respondent  as  part  of  the  residue  of  the  personal  estate, 
for  which  she,  and  not  the  estate,  would  be  liable.  And 
which  would  be  readily  allowed  on  an  ex  parte  account  if 
he  had  signed  a  lease  extending  over  that  time.     I  do  not 
think  the  account  exhibited  is  sufficient  for  either  of  the 
objects  for  which  it  is  required,  to  show  the  court  whether 
the  rule  to  show  cause  should  be  granted,  or  those  interested 
in  the  lands  whether  there  was,  in  fact,  ground  for  the  ap- 
plication, so  that  they  could  intelligently  determine  whether 
they  should  oppose  it  or  not. 

The  account  stated  in  Philadelphia  is  binding  and  con- 
clusive there,  and  must  be  equally  so  in  this  state.  But  it 
is  like  other  judicial  proceedings,  binding  only  on  those  who 
are  or  could  be  parties  to  it.  It  was  an  account  of  the 
personal  estate,  in  which  the  appellants  had  no  interest.  The 
only  bequest  to  Catharine  was  the  specific  one  of  a  silver 
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.soup  ladle,  which  was  not  in  the  account.    As  devisee 
real  estate,  she  could  not  be  heard  on  that  account.   Sh( 
no  interest  in  the  personal  estate  there  in  question, 
she  had  an  interest  because  the  account  could  be  offer 
evidence  on  the  application  for  sale  of  lands,  assumes 
question.     In  the  account  as  it  stood  primarily  she  h 
interest,  and  could  not  intervene   because   incidental 
might  affect  her.     Else  the  holder  of  a  note  not  yet 
might  intervene  in  a  suit  by  a  third  person  against^ 
maker,  because  such  recovery  might  sweep  away  the  j7>rop- 
erty  and  leave  nothing  for  his  del)t.     All  pei*sons  interc^^'t*^ 
in  the  personal  estate  as  creditors,  legatees,  or  next  of    k-^^y 
were  or  could  have  become  parties  to  such  account,  and    ^"^^^ 
bound  and  concluded  by  it,  but  no  othei'S  are.  There  b^^^8 
nothing  to  show  what  ))ersons  are  considered  iis  parties       ^^ 
this  account  by  the  law  of  Pennsylvania,  I  must  deterrii  ^•^^^ 
that  question  upon  general   princij)les  applicable  to   si-"^^' 
ca*ses,  and  by  analogy  to  the  law  of  this  state. 

The  next  reason  is,  that  the  Orphans  Court  did  not  det  ^  ' 
mine  what  was  the  amount  of  the  deficiency  of  the  T)erso^*^'^ 
estate  to  be  raised  by  the  sale  of  the  lands.  It  is  not  direc  ^*^ 
required  by  the  statute  that  the  court  shall  ascertain 
luljudge  what  is  the  amount  of  the  deficiency.  But  it 
rapiired  to  determine  whether  the  whole  or  only  a  p^ 
and  then  w^hat  part  of  the  decedent's  lands,  is  necessary 
the  payment  of  his  debts.  It  cannot  determine  these  rrt 
ters  without  determining  what  that  deficiency  is; 
therefore,  by  clear  implication,  it  is  required  to  detern^ 
the  amount.  When  land  is  sold  in  difierent  parcels, 
sale  should  be  terminated  whenever  the  required  amoun 
realized,  although  the  order  may  include  more  lands ; 
in  this  Cfise  it  is  particularly  necessary,  as  the  order  din 
that  after  the  sale  of  the  first  two  tracts  there  shall  be 
thirdly,  so  much  of  a  tract  described,  containing  nine 
lots,  as  shall  be  necessary  to  pay  off  the  said  debts  of 
testator,  although  the  debts  have  not  been  ascertained. 
Supreme  Court,  in  the  opinion  delivered  in  Stiers  v. 
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unUora  of  Stiers,  Spencer  54,  establisli  this  doctrine ;  that 
I  on  an  order  to  sell  lands  for  payment  of  debts ;  the- 
se was  removed  from  the  Orphans  Court  to  the  Supreme* 
irt,  by  certiorari,  and  their  decision  is  authority  in  this 
rt,  to  which  the  revision  of  these  orders  was  transferred 
the  present  Constitution.  The  Chief  Justice  says:  ''In 
opinion  the  order  is  erroneous,  because  the  Orphans- 
xrt  had  not  ascertained  the  extent  of  the  deficiency,  nor 
ignated  in  the  order  the  sum  to  be  raised  by  a  sale  of 
'■  lands." 

Dhe  third  reason  is,  that  the  court  did  not  iiscertain  arid 
'ide  that  the  personal  estate  which  had  come  to  the  hands  of 
!  executrix,  had  been  applied  to  the  payment  of  debts.  The 
tute  {Nix.  Dig.  856,  §  21,)  provides  that  no  sale  shall  be  or- 
•ed  by  the  Orphans  Court  until  the  personal  estate  shall 
iTe  been  so  applied ;  of  course  the  court  must  examine  into 
3  decide  this  question  before  the  order  is  made.  It  does  not 
^">ear  that  they  did  either  examine  or  decide  it.  It  is  as 
Lch  a  pre-requisite  to  the  order,  as  that  it  should  appear 
it  the  personal  estate  was  insufficient  for  the  payment^ 
d  it  is  as  necessary  that  it  should  appear  in  their  pro- 
idings.  An  order  simply  for  the  sale  of  the  lands,  without 
appearing  on  the  face  of  the  proceedings  that  the  personal 
:iate  had  been  adjudged  insufficient,  would  be  erroneous, 
is  equally  so  for  the  omission  to  determine  as  to  its  appli- 
tion. 

This  was  expressly  laid  down  and  decided  by  Chancellor 
"Uc  Williamson,  in  Wilmuris  Advira  v.  Morgan.  In  an 
inion  quoted  by  Chief  Justice  Ewing,  in  i  Halst  342,  he 
rs :  "  It  Wiis  the  duty  of  the  court  to  examine  and  ascer- 
yi  that  the  pereonal  estate  which  had  come  to  the  hands 
the  administrator,  had  been  applied  by  them  in  the  course 
administration,  before  making  the  order  for  sale."  And 
ief  Justice  Ewing,  in  delivering  the  opinion  of  the  court 
The  State  v.  Conovcr^  4  Halst.  338,  says :  "  It  is  the 
in  duty  of  the  court,  jis  a  preliminary  to  an  order  for  sale, 
ascertain  and  decide  not  only  that  the  personal  estate  is 

V'CL.  VI.  Z 
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insufficient  to  pay  the  debts,  but  that  such  part  thereof        as 
may  have  come  to  the  hands  of  the  executor  or  administcrzr-a- 
tor  has  been  applied  for  that  purpose."     In  Stiers  v.  Siie    -  rs 
JExrSy  above  referred  to,  the  Supreme  Court  re-affirmed  t»  The 
doctrine.     In  this  case  the  court  did  not  examine  into  a_  nd 
decide  the  question.     But  on  the  other  hand,  it  is  appar6=snt 
that  the  specific  legacies  had  not  been  applied  to  the  p^r5»y- 
ment  of  debts.     It  may  not  be  necessary  by  the  law       of 
Pennsylvania  in  administration  of  personal  assets,  but  ^fche 
law  of  this  state  requires  it  before  an  order  can  be  ha<M^  to 
sell  lands. 

Another  reason  is,  that  the  tract  devised  to  the  respo:m3d- 
ent  should  be  made  to  contribute  its  share  of  the  debt,  sE^nd 
the  order  to  sell  should  have  been  for  the  residue  only.  IClie 
statute,  section  16,  (Nix,  Dig.,  p.  856)  requires  such  cool  ^ri- 
bution.     It  does  not  say  that  it  shall  be  made  for  la^^Mids 
devised  to  the  executor,  upon  an  order  for  sale  obtaL  ned 
by  him;  but   it  is  jusl  and  equitable  that   it   should       be 
so  made,  especially  when  as  here  the  whole  of  the  mc^ney 
to  be  raised  will  go  to  the  applicant  herself.     Great  irmjus- 
tice   might  be  done   if  it  w\as  •  omitted,  and  without       any 
other  consideration  it  avoids  the  necessity  of  further      liti- 
gation ;    an    object  which  the  law  always   favors.       •ZTliis 
was  held  in  the  case  of  lAddel  v.  McVickary  6  Hoists   44, 
a  case  in  this  respect  like  the  present.     The  administi*^^<>r 
had  paid  all  the  debts,  and  conveyed  away  his  share  oF    tli^ 
lands ;  and  the  court  held  that  no  order  could  be  macl^  to 
sell  the  lands  of  the  other  heirs  to  reimburse  to  him    tho 
share  of  the  debts  paid  by  him,  which  should  rest  upon  ti'^^ 
land  devised  to  him. 

It  is  no  answer  to  this,  that  the  land  devised  to  her  w-T**"^ 
in  lieu  of  her  dower;  it  was  in  lieu  of  dower,  but  she  \im^^ 
the  option  to  accept  of  it,  or  to  renounce  it,  and  claim  he^^^ 
dower  in  the  whole  estate.     She  knew  all  the  facts,  and  tli-     ^ 
amount  of  debts,  and  the  situation  of  the  estate,  and  madcs^ 
her  election,  and  no  doubt  acted  wisely.     She  retained  th( 
tract,  and  ever  since  the  decree  in  this  case  has  affiraieJ 
her  election  by  selling  it,  and  has  thus  put  it  out  of  tht 


OCTOBER  TERM,  1870.  351 


Bray  v.  Neill's  Executrix. 


ower  oven  of  a  court  of  equity  to  relieve  her  from  the 
lection  made  under  a  mistake,  by  permitting  her  to  renounce 
ic  devise  to  her. 

Again :  although  it  is  settled  that  an  executrix  luis  a  right 
)  have  lands  sold  to  reimburse  her  for  moneys  advanced 
ut  of  her  own  funds  for  payment  of  debts,  and  also  in  a 
roper  case  is  entitled  to  interest  on  such  advances,  yet  this 
i  not  a  proper  case  to  allow  interest.  The  respondent  has  laid 
ut  of  these  advances  by  her  own  laches  and  fault.  She  alone 
ad  the  power  to  apply  for  sale;  her  final  account  was 
sttled  April  6th,  1854,  which  then  showed  as  clearly  as  it 
oes  now,  the  •balance  due  her,  and  that  there  was  no  per- 
Dnal  assets  to  pay  it.  The  use  of  the  lands  decreed  to  be 
o]d  was  given  to  her  for  about  thirteen  years.  She  took 
lie  rents  and  income  for  that  time,  and  then  applied  for  a 
lie  of  the  lands  to  pay  both  principal  and  interest  of  the 
ebt  to  her.  The  delay  was  for  her  own  benefit  only,  and 
t  the  expense  of  the  other  devisees.  She  is  not  bound  to 
:count  for  these  rents  and  profits  to  any  one  (except  by 
ay  of  contribution),  but  as  a  sale  in  1855  would  have  paid 
le  debt,  and  stopped  the  interest,  she  must  not  be  allowed 
IV  interest  on  the  advance  so  made. 

The  value  of  her  estate  for  years  in  these  lands  which  she 
:cepted  and  has  enjoyed,  must  contribute  to  the  debt 
^cording  to  its  value,  as  well  as  the  reversion  of  testator's 
lildren  ;  and  in  estimating  that  value,  it  will  be  equitable  to 
sduct  the  interest  of  this  advance  from  the  annual  income 
:  value.  The  order  cannot  be  said  to  be  erroneous  on  this 
round ;  it  does  not  direct  that  any  interest  shall  be  paid,  or 
I  fact  any  particular  amount  of  principal.  But  interest  is 
[aimed  in  the  account  exhibited,  and  the  order  is  under- 
:ood  by  all  parties  as  intended  to  provide  for  the  interest. 
'liese  facts  show  the  necessity  of  adhering  to  the  rule 
stablished  by  the  Supreme  Court,  that  the  amount  of  the 
eficiencv  for  which  the  sale  is  ordered  should  be  ascertained 
nd  settled  in  the  order. 

The  want  of  one  day  of  the  two  months  required  in  the 
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order  to  show  cause,  is  a  fatal  error.  The  Orphans  Coi-^^^  ^^ 
a  court  of  general  jurisdiction,  and  has  clearly  jurisdi^^^^^n 
of  the  subject  matter,  that  is,  of  the  sale  of  lands  for  I^^y- 
raent  of  debts.  But  it  must  have,  besides,  jurisdiction  o:t  the 
case,  and  it  must  acquire  it  in  the  way  prescribed  bjr  the 
statute  which  gives  the  jurisdiction.  That  in  this  cas^  ^^- 
quires  that  the  day  for  hearing  shall  be  two  months  fx"om 
the  date  of  the  rule.  The  parties  in  these  cases  havc^  ^^ 
personal  notice ;  they  must  get  notice  by  hearing  of  the  X'Vile 
and  advertisement,  and  are  entitled  to  every  day  of  "tie 
time  allowed  by  law.  There  is  nothing  to  cure  the  de£fe^^*> 
the  appellants  had  no  knowledge  of  the  application 
after  the  decree  was  made.  Their  application  to  open 
decree  was  no  appearance  in  the  cause;  it  was,  like 
appeal,  an  attempt  to  have  the  decree  already  made 
aside,  that  they  might  appear  and  be  heard.  Were  this 
only  ground,  the  order  for  sale  must,  be  set  aside, 
question  is  one  of  jurisdiction ;  most  of  the  others  couli 
be  taken  a<.l vantage  of  collaterally  as  against  a  purchase 
aflfect  his  title,  but  only  on  appeal  to  set  aside  the  de- 
l)elow.  But  if  the  Orphans  Court  did  not  acquire  juris 
tion  of  the  case,  and  that  want  of  jurisdiction  appears, 
does  here,  on  the  face  of  the  record,  the  whole  proceed: 
would  be  coram  non  judice  and  invalid. 

Tlie  order  must  be  set  asid- 
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:-LiNS,  appellant,  and  Townley  and  Johnson,  respondents 

The  fact  that  the  testatrix  was  ninet^'-eight  years  old  at  the  time  she 
le  her  'will,  in  the  absence  of  any  proof  of  testamentary  incapacity,  or 
ny  fraud,  circumvention,  or  undue  influence  in  procuring  the  will,  is  not 
cient  ground  for  refusing  to  admit- the  will  to  probate. 

In  case  of  a  will  made  at  such  an  age,  in  favor  of  a  daughter  with 
m  the  testatrix  had  lived  for  years,  her  other  children  have  the  right  to 
ire  it  to  be  clearly  proved  that  she  executed  the  will,  understanding 

it  was  her  testamentary  act. 

When,  however,  they  go  beyond  this,  and  continue  litigation  by  a  pro- 
ted  inquiry  into  the  capacity  of  the  testatrix,  it  is  in  the  discretion  of  the 
t  to  allow  contestants'  cost^,  or  to  allow  costs  against  them. 


?lii8  was  an  appeal  from  the  decree  of  the  Orphans  Court 
the  county  of  Union,  admitting  to  probate  the  will  of 
*ah  Collins,  deceased ;  and  also  from  such  part  of  the 
ree  as  refuses  to  allow  the  costs  of  the  appellant,  as 
eator  before  the  Orphans  Court.  There  was  also  a 
ss-appeal  by  the  respondents,  because  the  decree  does  not 
>w  the  respondents  their  costs  in  the  Orphans  Court,  as 
linst  the  appellant. 

Mr.  WiUiamsony  for  appellant. 
Mr,  MoffiCj  for  respondent's. 

The  Ordinary. 

The  testatrix  was  ninety-eight  yeai*s  of  age  at  the  time 
2  made  the  will  in  question.  Upon  an  examination  of  the 
idence,  this  appears  to  be  the  only  ground  for  filing  a 
i^eat  against  the  probate  of  her  will.  No  unsoundness  or 
becility  of  mind  is  shown  of  a  kind  that  approaches  to 
©ct  of  testamentary  capacity.     Nor  is  there  any  proof  of 


\ 


354  PKEROGATIVE  COURT. 

CoUinfl  V.  Townley  and  Johnson. 

any  fraud,  circumvention,  or  undue  influence  in  procuri^i^g 
the  will.  There  is  no  ground  to  sustain  the  appeal  again:»»st 
the  admission  of  the  will  to  probate. 

The  caveator  is  a  son  of  testatrix ;  he  resided  not  far  frc^^ni 
his  mother,  and  knew  her  situation  and  capacity.  Mo^  J*e 
than  one  unsuccessful  attempt  to  procure  an  inquisition  of 
lunacy  against  her  in  the  last  years  of  her  life,  had  be^e3n 
made  and  failed.  Of  all  this  he  had  full  knowledge.  Tl^e 
will  gave  the  bulk  of  the  property  of  testatrix  to  one  chiM— d, 
and  very  little  to  her  other  children ;  yet  this  child  wa^  a 
daughter,  with  whom  she  had  lived  for  many  years,  azmnd 
who  had  taken  care  of  her  before  and  after  she  acquired  \m^  -^r 
property,  upon  the  death  of  her  son,  Hugh. 

There  may  exist  sufficient  reason  for  examining  into  t-li-^^ 
validity  of  a  will  made  by  a  mother  in  favor  of  a  daughte:^^^*? 
with  whom  she  hjis  lived  for  years,  especially  when  the  t«^^' 
tatrix  is  of  the  age  of  Mrs.  Collins.     Her  other  childr"^^i^ 
have  the  right  to  require  that  it  be  clearly  proved  that  f=-  ^  ^^ 
executed  the  will,  understanding  that  it  was  her  testame  -w:^^  t- 
ary  act.    When  they  go  beyond  this,  and  continue  litigatL-^^^^i^ 
by  a  protracted  inquiry  into  the  capacity  of  the  testatrix  ^       i^ 
is  in  the  discretion  of  the  court  to   award  costs  agai  mi'iB-'^t 
them,  or  to  refuse  any  allowance  of  costs,  as  they  think  "fc-T  ^^ 
conduct  of  the  contestant  may  justify,  by  the  evidence  in  "*^  ^^^ 
case.     The  Orphans  Court  were  of  opinion  that  sufficL-^^^^ 
reason  for  continuing  the  contest  did  not  appear,  and  thc^  ^»^^" 
fore  refused  to  allow  costs.     I  concur  in  that  opinion,  s^  '^" 
therefore  affirm  the  decree  in  that  particular  also. 

That  court  refused,  under  the  whole  case  as  before  tho-i^/ 
to  decree  costs  as  against  him.  In  that  judgment  I  t^l^^ 
concur,  though  with  some  hesitation.  There  was  sufficief  ^^^ 
in  the  case  to  warrant  his  asking  for  the  full  formal  proc^^ 
of  the  will  in  open  court,  but  I  think  the  contest  was  ^x(W^ 
longed  by  him  after  he  ought  to  have  been  satisfied.  Bu: 
as  it  is  difficult  to  say  at  what  precise  point  he  ought  t( 
have  been  satisfied,  the  decree  of  the  Orphans  Court  is  {»er- 
haps  the  only  safe  disposition  to  be  made  of  this  question. 


FEBRUARY  TERM,  1871.  355 

Van  lloutcn's  Executor  v.  Post. 

The  proceedings  in  the  Orphans  Court  are  in  all  things 
aflBrmed. 

The  costs  on  the  appeal  and  cross-appeal  in  this  court, 
^nust  be  paid  by  the  res})ective  appellants. 


^  ^^'  Houten's  Executor,  appellant,  and  Post,  respondent. 

UucJ^r  the  act  of  April  17th,  18(i8,  a  wife  was  not  a  competent  witness 

^  suit  by  or  against  her  husband,  but  only  in  a  suit  by  or  against  her. 

"*g  offered  as  a  witness  in  this  caiu*e  against  the  husband,  prior  to  the 

-*'^*«8ag^  of  the  act  of  March  17th,  1870,  authcri'.ing  her  testimony  on  be- 

of  any  party  to  a  suit,  she  was  incompetent. 


^aic. 


>^    ^^ii  appeal  from  the  Orphans   Court  of  the   county   ol 


r.  WiUiavuotij  for  appellant. 
r.  Woodruffs  for  respondent. 

HE  Ordinary. 

*3rhe  appellant,  as  executor  of  Rachel  Van  Houten,  pre- 

*>^ted  his  account  of  the  estate  of  the  testatrix  in  his  hands, 

allowance.      Post,  the  respondent  here,  filed  exceptions 

the  account.     On   the  hearing  of  the  exceptions,  Van 

^^uten,  the  appellant,  offered  his  wife  as  a  witness  to  sus- 

n  a  charge  in  the  account  to  which  Post  had  excepted. 

«  was  objected  to  by  Post  as  an  incompetent  witness, 

^^ing  the  wife  of  a  party  to  the  suit  by  whom  she  was 

^flKered.     The  court  sustained  the  objection  and  rejected  the 

^■^stimony.     The  appeal  is  from  this  decision,  which  is  the 

^^ly  question  presented.     This  ruling  of  the  Orphans  Court 

^'^  made  on  the  8th  day  of  January,  1870. 

As  the  law  stood  at  the   time  of  this  decision  in  the 
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Orphans  Court,  a  married  woman  could  not  be  a  witw 
either  for  or  against  her  husband.     The  act  of  March  18  ^^i, 
1859,  {Nix.  Dig,  1044,  §  34,)  which  for  the  first  time  permit«r^ 
parties  to  be  sworn,  expressly  provided  that  no  fem-siiJe 
should  be  admitted  as  a  witness  for  or  against  her  hijs- 
band.    And  the  act  of  April  17th,  1868,  {Nix.  Dig.  1045, 
§  36),  provided  only  for  the  admission  of  a  married  woman 
and  her  husband  in  suits  brought  by  or  against  her.    Tlie 
provisions  do  not  apply  to  suits  by  or  against  the  husbarid. 
The  act  of  March  17th,  1870  {Pamph.  Laws,  p.  59),  pro- 
vides that  the  husband  or  wife  of  a  party  to  any  suit     is 
competent  to  give  evidence  on  behalf  of  any  party  to    \\\t 
suit.     This  witness,  if  now  or  hereafter  ofiFered  in  this  atxit, 
would  be  competent,  but  was  not  when  offered  and  rejeetios^. 
The  decision  of  the  Orphans  Court  on  this  point  must      l^e 
affirmed,  and  the  proceedings  remitted  to  that  court. 


C^SES   -A.DJTJDGED 


IK    THE 


!OUET  OF  EEEOBS  AND  APPEALS 


OF  THE  STATE  OF  NEW  JERSEY, 


ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 


MARCH  TERM,  1869. 


►eCourcey  and  others,  api>ellants,  and  Collins  and  others, 

respondents. 

1.  The  statute  relating  to  chattel  mortgages  requires,  when  some  of  the 
ortgagors  live  in  and  others  of  them  live  out  of  this  state,  that  the  mort- 
ige  shall  be  recorded  in  the  counties  in  which  such  residents  live,  and  also 

the  county  where  the  chattels  are  situate. 

2.  A  first  chattel  mortgage  unregistered,  is  absolutely  void  against  a 
cond  mortgage  taken  in  good  faith ;  and  such  second  mortgage  need  not 
«  recorded  at  all  to  give  it  priority  over  such  first  mortgage. 

3.  An  objection  to  an  instrument  as  evidence,  on  the  ground  of  a  want  of 
sufficient  United  States  revenue  stamp,  comes  too  late  after  such  instru- 
ent  has  been  offered  and  received  in  the  cause  without  opposition. 


This  was  a  suit  for  the  foreclosure  of  a  chattel  mortgage, 
.ven  by  Messrs.  Little  and  Dana  to  Samuel  G.  DeCourcey 
id  others,  who  were  the  complainants  in  the  court  below, 
his  mortgage  was  dated  on  the  12th  of  April,  1866,  and 
le  chattels  embraced  in  it  were  situate  in  the  county  of 
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Camden.     Little,  one  of  the  mortgagors,  resided  in  the^^  j«e 
county  of  Union ;  Dana,  the  other  mortgagor,  resided  in  the^j*  Mr\e 
state  of  New  York.    Messrs.  Little  and  Dana  were  partners,  jlzl  ,g, 
and  their  place  of  business  in  this  state  was  the  county  ol:  <z:>  ot' 
Camden.      This   mortgage  was   registered  in  the  Camdeiit  x:  -^ju 
county  clerk's  office  on  the  29th  of  September,  1866,  and  iirx  i   in 
the  county  of  Union,  on  the  2d  of  the  following  November-3r-E3Qr. 

On  the  3d  day  of  August,  1866,  Little  and  Dana  gave  £s  «  a 
second  mortgage  on  these  same  chattels  to  the  defendants  im:  i  -;  iii 
the  court  below,  Collins,  Atwater,  and  Whitin,  for  $10,00(E>CI»0; 
advanced  at  the  time.  These  defendants,  when  they  tooFcixz^ot 
their  mortgage,  had  no  notice  of  the  prior  one  to  the  coranrx-oni- 
plainants.  On  the  11th  of  August,  1866,  they  caused  ther^r^^eif 
mortgage  to  be  registered  in  the  clerk's  office  of  the  countt"  -«~ jntv 
of  Camden.  It  was  never  registered  in  the  county  of  t'nior  <zz>  Jon 
When  this  mortgage  of  the  defendants  was  first  offered 
evidence  it  was  objected  to  on  the  ground  that  a  stamp,  sue 
as  was  requisite  under  the  laws  of  the  United  States,  yr^ 
not  affixed  to  it.  At  a  subsequent  day  the  instrument  wi 
again  oflfered  in  evidence,  having  upon  it  the  certificate 
an  United  Stiites  collector,  that  he  had  affixed  to  it 
proper  stamps.  On  the  second  occixsion,  the  instrument 
put  in  before  the  master  without  any  objection  being  mi 
on  the  part  of  the  complainants  to  its  re<?eption. 

The  opinion  of  the  Chancellor  is  reported  in  4  C.  E,  Gr^^^^  '^ 
117. 

Mr,  P.  L.  Voorhees  and  Mr.  Bradley,  for  appellants. 

Mr,  C,  Parker  and  Mr.  Keasbei/,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

This  is  a  struggle  for  priority  between  the  holdei*s,  severe- 
ally,  of  two  chattel  mortgages.     The  mortgage  first  in  point 
of  time  is  held  l)y  the  appellants.     But  the  appellees  took 
their  mortgage,  bona  fide,  before  the  registry  of  the  com- 
plainant's mortgage.     They  also  recorded  their  mortgage 
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irst,  in  the  county  of  Camden  where  the  chattels  were  situ- 
ite.  Subsequently,  the  registry  of  the  first  mortgage  was 
'jflTected  in  both  the  counties  of  Camden  and  Union,  which 
atter  county  was  the  place  of  residence  of  one  of  the  mort- 
jagors. 

Under  these  circumstances,  it  is  insisted  by  the  appellants 
hat  this  mortgage  of  the  appellees  has  never  been  con- 
brmed  to  the  act  of  this  state  concerning  chattel  mortgages, 
:he  imperfection  being  that  it  was  not  registered  in  the 
■jounty  of  Union  as  well  as  in  the  county  of  Camden. 

This  objection  is  well  taken.  The  requirement  of  the 
3tatute  is  that  these  instruments  "  shall  be  filed  in  the  clerk's 
DflSce  of  the  county  where  the  mortgagor,  if  a  resident  of 
this  state,  shall  reside  at  the  time  of  the  execution  thereof; 
and  if  not  a  resident,  then  in  the  clerk's  office  of  the  county 
where  the  property  so  mortgaged  shall  be  at  the  time  of  the 
execution  of  such  instrument."  Nix.  Dig.  613,  pi.  28.  In 
the  present  case,  one  of  the  mortgagors  resided  in  the  county 
of  Union,  in  this  state,  and  the  other  in  NeW  York.  With 
regard  to  the  former,  the  statutory  requisition  could  be 
complied  with  only  by  a  registry  in  the  place  of  his  resi- 
dence ;  and  as  to  the  latter,  a  similar  form  was  requisite  in 
the  county  of  the  situs  of  the  property.  This  is  a  remedial 
statute,  its  object  being  to  discourage  the  placing  of  secret 
liens  upon  personal  property,  and  this  object  is  obviously 
promoted  by  requiring  that  these  mortgages  must  be  re- 
corded at  the  places  of  the  residence  of  all  such  of  the  mort- 
gagors as  reside  in  this  state ;  and  in  the  case  of  others, 
l>eing  non-resident,  that  there  then  must  be  likewise  a  regis- 
tration in  the  county  in  which  the  chattels  are  situate.  I 
iave  no  doubt,  therefore,  that  in  this  case  the  mortgage  of 
•lie  appellees  would  have  been  invalid  as  against  any  credi- 
or  of  the  mortgagors  obtaining,  bona  fide,  a  subsequent  lien 
^n  the  articles  mortgaged. 

But  the  infirmity  of  the  case  of  the  appellants  is,  that  they 
*X'e  not  creditors  obtaining  a  subsequent  lien.  They  are 
*iior  mortgagees  who  have  failed  to  put  their  mortgage  on 
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record  until  the  lien  of  the  second  mortgage  attached.   Thes^-^se 
rights,  consequently,  are  specifically  regulated  by  the  statut^^^  te. 
The  clear  direction  of  the  act  is  that  a  prior  mortgage,  uw:  -«in- 
registered,  shall  be  "  absolutely  void  as  against "  subsequeM:  -^nt 
mortgagees  in  good  faith.     We  are  asked  to  say  that  tlMnihis 
result  shall  not  follow  unless  such  subsequent  mortgage -^^gee 
shall  obtain  a  priority  in  the  registration  of  his  mortga^^^ge. 
But  we  cannot  say  this,  because  the  statute  says  just  tr  ^*he 
reverse.     The  statute  prescribes  but  a  single  condition        -.  to 
give  a  second  mortgage  priority  over  a  first  unregister — imred 
mortgage,  viz.  bona  fides  in  the  party  taking  it ;  it  is  n^  jtiot, 
therefore,  in  the  competence  of  the  court   to  require   t  ^^^the 
performance  of  a  second  condition,  viz,  that  such  seco^^zzzDiid 
instrument  must  be  put  first  upon  the  record.     I  altogettz^Ther 
agree  in  the  conclusion  of  the  Chancellor,  that  by  the  tr«cr  -rue 
construction  of  the  act  in  question,  the  first  mortgage  y^^^was 
entirely  void  as  against  the  second  one,  and  that  consequen^Kzntlj 
the  omission  to  record  the  latter  according  to  law,  can^     ^not 
affect  the  result  of  this  controversy. 

With  regard  to  the  objection  that  the  mortgage  of  the 
appellees  was  not  properly  stamped,  it  is  sufficient  to  ^^Bay 
the  merits  of  that  point  cannot  be  considered,  as  no  exc==^^I^" 
tion  was  taken  in  proper  time  to  the  introduction  of  t  -^  ^^ 
evidence.  It  is  a  well  settled  rule  that  in  order  to  exclu:*"^ 
an  instrument  on  this  ground,  the  objection  must  be  ra^^=»^ 
at  the  time  of  the  offer  of  such  instrument  as  evidence  in  t:!^  ^ 
cause.  The  existence  of  the  rule  is  indispensable  to  ih  "*' 
ends  of  justice.  The  present  case  is  an  example  of  its  ne- 
cessity, for  if  the  defect  now  suggested  had  been  pointed  oul 
at  the  time,  the  imperfection,  if  any  such  exists,  could  have 
been  readily  removed.  This  rule  of  evidence  was  declare<l 
in  the  Supreme  Court,  in  the  case  of  Kinnej/a  A  drrCr  v.  Met- 
ley;  which  is  not  yet  reported.  Tlie  authorities  seem  entirely 
agreed  upon  the  point.     3  Parsons  on  Con.  {5th  ed.)  340. 

This  consideration,  therefore,  renders  it  unnecessary  to 
decide  the  questions  discussed  as  to  the  proper  construction 
of  the  several  provisions  of  the  stamp  law  of  the  United 
States,  or  to  enter  upon  that  still  more  important  inquiry. 
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)  constitutionality  of  such  law  so  far  as  relates  to 
rol  it  is  designed  to  exercise  over  the  proceedings  in 
ts  of  the  sta.te.  The  decree  of  the  Chancellor  should 
ned. 

iffirmayice — Beasley,  C.  J.,  Clement,  Dalrimple, 
Ogden,  Olden,  Scudder,  Van  Syckel,  Wood- 
9. 

eversal — None. 


3  Executors,  appellants,  and  Richards,  respondent. 

est  to  a  daughter,  of  the  interest  on  a  bond  and  mortgage,  and  the 
on  certain  specified  shares  of  stock  for  life,  with  a  direction  that 
ry  for  her  support  the  stock  may  be  sold,  and  the  proceeds  of 
and  the  principal  of  such  bond  paid  to  her,  leaves  a  contingent 
idisposed  of  in  such  moneys  and  stock,  which  will  pass  under  a 
isiduary  clause. 

controversy  in  this  cause  grew  out  of  the  second  and 
,uses  of  the  will  of  Mrs.  Margaret  H.  Clark,  which 

these  words : 

ond.  I  give  and  bequeath  to  my  daughter,  Eliza  Y. 
all  my  clothes  and  wearing  apparel,  together  with 
re  bed-room  furniture,  and  also  such  of  my  silver  as 
y  select.  And  I  direct  my  executors  to  pay  to  my 
ughter  the  interest  accruing  upon  a  bond  and  mort- 
cecuted  by  A.  D.  Tichenor,  to  secure  the  payment  of 
usand  dollars ;  and  also  the  dividends  declared  upon 
ires  of  the  capital  stock  of  the  State  Bank  of  Eliza- 
and  if  it  shall  be  necessary  for  her  support  or  com- 
I  pay  to  her  so  much  of  the  principal  of  said  bond  and 
Lge  as  shall  be  necessary  therefor,  or  to  sell  the  said 
jid  pay  the  proceeds  to  her. 
h.  I  give,  devise,  and  bequeath  all  the  rest  and  resi- 

my  esta,tc,  both  real  and  personal,  to  my  son,  James 
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H.  Clark,  and  my  dauglitor,  Eliza  Y.  Clark,  to  be  div^i  <i 
share  and  share  alike,  to  them,  their  lieirs  and  assigns  ^  t 
ever." 

Eliza  Y.  Clark,  the  daughter  of  the  testatrix,  ma.:Brx'i 
Mr.  Richards,  the  respondent. 

The  opinion  of  the  Chancellor   is  reported  in   3   C^ 
Green  330. 

Mr.  H.  S.  Green  and  Mr,  WilUamsoyiy  for  appellants^. 
Mr.  T.  Exinyony  for  respondent. 

The  oi)inion  of  the  court  was  delivered  by 
TiiK  Chief  Ji'stice. 

This  is  a  bill  filed  by  the  respondent,  as  the  executor  of 
wife,  one  of  the  legatees  named  in  the  will  out  of  which 
present  controversy  arises.     The  claim  which  he  makes 
that  he,  as  the  executor  and  legatee  of  his  wife,  is  entitle  -^ 
to  one  half  of  the  shares  of  the  bank  stock,  and  to  one  h^^^ 
the  moneys  due  on  the  bond  and  mortgage,  mentioned  in  tl  ^ 
second  clause  of  the  will  of  Mrs.  Clark.     The  corpus  of  th:  ^ 
fund,  it  is  admitted,  remains  in  the  hands  of  the  appellants^ 
no  part  of  it  having  been  used  for  the  support  of  the  wife  C^ 
the  respondent.    The  only  question  discussed  was  as  to  th» 
meaning  and  legal  effect  of  those  clauses  of  the  will  whicH 
relate  to  the  property  in  controversy. 

On  the  part  of  the  appellants,  it  was  contended  that  th' 
mortgage  money,  and  the  stock  just  referred  to,  were  nc 
intended  to  be  embraced  in  the  residuary  clause,   whic 
divides  the  residue  of  the  estate  between  the  son  of  the  te 
tatrix  and  her  daughter,  the  wife  of  the  respondent.     B 
this  contention  cannot  prevail.     The  second  clause  of  1 
will  does  not  dispose  of  the  entire  interest  in  these  mon 
and  chattels,  except  on  a  contingency,  and  consequent!; 
residue  of  them  remained  which  must  be  embraced  in 
residuary  disposition.     The  interest  on  the  moneys,  and 
dividends  on  the  stock,  were  given  to  the  daughter  for 
life,  with  a  provision  that  in  case  of  necessity  the  bo( 


MARCH  TERM,  1869.  363 


Clark's  Executors  v.  Richards. 


property  might  be  devoted  to  her  support.  It  is  clear, 
i€i*ti  if  the  will  had  stopped  at  this  point,  this  property 
ould  have  gone  to  no  person  absolutely,  under  the  will, 
cci^pt  in  case  of  the  happening  of  the  event  of  the  neces- 
^y  for  its  use  for  the  maintenance  of  the  daughter.  Under 
^ciili  circumstances  the  remainder,  after  the  expiration  of 
^^    use  given  for  the  life  of  the  wife  of  the  respondent, 

vild  not  have  been  embraced  at  all  in  the  testament.    But 

i?annot  perceive  how  any  doubt  can  exist,  that  such  re- 

inder  is  a  part  of  the  residuum  of  the  estate  to  be  dis- 

■"il)uted  under  the  fifth  paragraph  of  the  will.    Nor  is  there 

^  ^  difficulty  in  the  suggestion  that  the  legatee,  Mrs.  Eliza 

'^   Richards,  was  not  entitled  to  any  part  of  the  corpus  of 

"^^  is  property  during  her  life,  unless  on  the  occasion  of  it 

-<?oming  indispensable  for  her  support  or  comfort.  If  this 
the  true  construction,  the  result  would  be  that  she  has 
^^e  use  of  it  for  life,  with  a  power  to  dispose  of  it  by  will. 
^^  my  opinion  Mrs.  Richards,  by  force  of  the  will  of  her 
"Mother,  acquired  a  testable  interest  in  this  money  and  stock. 

But  I  further  agree  with  the  Chancellor,  that  if  this  pro- 
^^rty  is  not  comprehended  in  the  provision  relating  to  the 
^^siduum  of  the  estate,  it  passed  immediately  upon  the 
^eath  of  the  testatrix  to  her  two  children,  as  her  next  of 
=^in.  The  idea  suggested,  that  the  fact  of  intestacy  was  in 
•^u.spease  until  the  death  of  the  daughter  ended  the  uncer- 
tainty as  to  the  existence  of  any  residue  in  the  property, 
is  entirely  unsupported  by  legal  principles,  or,  so  far  as 
appears,  by  any  adjudication.  As  to  this  part  of  her  estate, 
^lie  testatrix  was  intestate  at  her  death,  or  else  it  is  con- 
trolled by  her  will,  and  in  either  branch  of  the  alternative 
'the  complainant  below  was  entitled  to  the  relief  given  to  him. 

The  decree  should  be  affirmed,  with  costs. 

For  affirmance — Beasley,  C.  J.,  Clement,  Dalrimple, 
Depue,  Kennedy,  Ogden,  Olden,  Scudder,  Van  Syckel, 
Wales,  Woodhull.  11. 

For  reversal — None. 
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Tantum,  api)ellant,  and  Green,  respondent. 

1.  A  judgment  creditor  who  has  exhausted  his  remedy  by  execution, 
j>rooeed  against  the  choses  in  action  of  his  debtor,  and  a  court  of  equi 
will  pet  aside  a  fraudulent  assignment  by  the  debtor  of  such  choses  in  actio; 
to  enable  the  creditor  to  pnKeed  against  them. 

2.  Such  creditor  is  entitled  to  have  the  mortgage  debts  due  the  judgmenC^ 
debtor  collected!  by  a  receiver  and  applied  to  the  payment  of  the  judgment.  ^ 

3.  But  it  is  not  sufficient  for  the  creditor  simply  to  prove  that  the  debtor 
made  the  assignment  for  the  i)urpose  of  hindering,  delaying,  and  defeating 
the  collection  of  the  judgment.  He  must  show  that  the  assignee  partici- 
pated in  such  fraudulent  intent,  of  at  the  time  he  took  the  assignment  had 
notice  of  facts  and  circumstances,  from  wiiich  the  fraudulent  intent  of  the 
assignor  was  a  natural  and  legal  inference. 

4.  If  a  purchaser  has  before  him  facts  which  should  put  him  on  inquiry, 
it  is  equivalent  to  notice  of  the  fact  in  question,  and  where  such  fact  con- 
stitutes a  fraud  on  a  third  parly,  it  will  not  protect  the  purchaser  that  he 
purchased  for  value. 

The  Opinion  of  tlie  Chancellor  is  reported  in  4  C.  JE.  Grcea 
105. 

Mr,  Bobcsofif  Attorney-General,  for  appellant. 

J/r.  Kbigriian,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dalkimple,  J. 

The  complainant  having  recovered  a  judgment  against 
John  A.  Tantum,  one  of  the  defendants,  in  the  Supreme 
Court  of  this  state,  and  exhausted  her  remedy  at  law,  filed 
her  hill  in  chancery  against  the  judgment  debtor  and  his 
brother,  Joseph  R.  Tantum,  praying  that  certain  assign- 
ments of  mortgages,  made  by  John  to  his  brother,  may  be 
set  aside  as  fraudulent  against  the  complainant.  The  com- 
plainant's allegation  is,  that  the  assignments  were  not  hoiiCL 
fide,  but  made  with  the  fraudulent  intent  to  hinder,  delay, 
and  defeat  her  in  the  collection  of  her  claim. 
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It  is  not  necesftary  in  tliis  c<ise  to  decide  whether,  inde- 
ticlent  of  the  statute  of  1845,  {Nix,  Dig,  116,  §  81,)  and  the 
t  "to  prevent  fraudulent  trusts  and  assignments,  {Ibid.  297), 
Viclgment  creditor,  after  having  exhausted  his  remedy  at 
V,  could  maintain  a  bill  in  chancerv  to  reach  the  choses  in 
bicDn  of  the  judgment  debtor,  which  are  not  subject  to  levy 
"virtue  of  an  execution  on  the  judgment.  The  case  of 
'^<r^yze  v.  Swayze,  1  Stockt,  280,  only  decides  that  a  judg- 
?^n.t  creditor  is  not  entitled  to  a  decree  setting  aside  a  con- 
>^iince  of  real  estate  jis  fraudulent,  where  he  does  not 
Av  that  he  has  exhausted  his  remedy  at  law,  and  where 
fc  judgment  would  have  been  no  lien  on  the  land  if  the 
xadulent  conveyance  had  not  been  made.  The  case  of 
ling  V.  Frier,  Ibid,  465,  is  to  the  effect  that  the  com- 
inants  in  that  case  being  only  creditors  at  large,  had  no 
^■^ ending  in  court  and  no  right  to  que^stion  the  claims  of  cer- 
^^m  judgment  creditors.  I  do  not  understand  the  learned 
"^-^ncellor  to  decide  in  either  of  the  Ciises  referred  to,  that 
t  ^r  a  judgment  creditor  has  exhausted  his  remedy  by  exe- 
•-  ^ion  a  court  of  equity  cannot  afford  him  its  aid  and  enable 
^^rn  to  reach  the  choses  in  action  of  his  debtor.  Chancellor 
-  "^nt,  in  the  case  of  Bayard  v.  HoffviaUy  4  Johns.  C.  It.  450, 
*-  an  elaborate  review  of  all  the  law  upon  the  subject, 
^  alines  to  the  opinion  that  a  court  of  equity  may,  after  the 
^'^editor  has  exhausted  his  remedy  at  law,  come  in  aid  of  an 
^^^ecution  and  compel  the  application  of  the  choses  in  action 
^  the  debtor  fraudulently  {i5*signed,  to  the  payment  of  the 
^idgment.     1  Story's  Eq,  Jur.,  §  368. 

But  ho^vever  this  may  be,  by  the  statute  of  20th  of 
^larcli,  1845,  and  the  act  to  prevent  fraudulent  trusts  and 
Xssignments,  a  right  is  given  to  the  judgment  creditor  who 
t^^as  exhausted  his  remedy  by  execution,  to  proceed  against 
tihe  choses  in  action  of  his  debtor,  in  order  to  obtain  satis- 
tiaction  of  the  judgment.  The  complainant  in  this  case 
5:illeges  that  by  means  of  the  fraudulent  assignments,  which 
5=jhe  seeks  to  set  aside,  an  obstaolo  to  her  proceeding  against 
lier  debtor's  choses  in  action  has  been  created,  and  insists 
Vol.  VI.  2  a 


} 
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that  it  is  the  duty  of  a  court  of  equity  to  remove  t 
obstacles  thus  created.  It  seems  to  me  that  there  can 
no  doubt  of  tlie  complainant's  right  to  the  relief  she  as 
provided  the  assignments  are  of  the  character  alleged.  T 
complainant  is  entitled  to  have  the  mortgage  debts  due 
judgment  debtor  collected  by  a  receiver  and  applied  to  t-. 
payment  of  the  judgment.  If  the  defendant  in  the  ju 
ment  has  fraudulently  made  an  assignment  of  these  mo 
gages  with  intent  to  hinder,  delay,  and  defeat  the  co 
plainant  in  collecting  her  debt,  she  has  a  right  to  have  t 
fraudulent  assignments  removed  out  of  her  way.  But 
will  not  suffice  for  her  to  prove  simply  that  the  judgmeii 
debtor  made  the  assignments  for  the  purpose  of  hinderin^''^ 
delaying,  and  defeating  the  collection  of  the  judgment;  she 
must  go  further,  and  show  that  the  assignee  participated  in 
such  fraudulent  intent,  or  at  the  time  he  took  the  assign- 
ments had  brought  to  his  notice  facts  and  circumstances  from 
which  the  fraudulent  intent  of  the  assignor  was  a  natural 
and  legal  inference.  If  Dr.  Tantum,  the  assignee,  is  not  a 
bofia  fide  holder  for  value,  he  has  no  title  as  against  the 
complainant  to  the  mortgages  assigned.  A  decree  pro  con- 
fesso  has  passed  against  John  A.  Tantum.  Dr.  Tantum,  the 
other  defendant,  has  answered,  and  in  terms  denied  anv 
fraudulent  intent,  and  says,  in  substance,  that  he  took  the 
assignments  and  advanced  the  money  therefor,  not  to  enable 
his  brother  to  hinder  or  defeat  his  creditors,  but  on  the  rep- 
resentation that  his  brother  desired  to  raise  money  to  pay 
the  complainant's  claim  and  his  other  debts  in  New  Jersey, 
preparatory  to  his  leaving  the  stat^,  and  that  in  considera- 
tion of  the  assignments  he  in  good  faith  paid  the  whole 
amount  due  on  the  mortgages.  I  think  the  answer  thus  far 
responsive  to  the  bill.  But  if  the  facts  and  circumstances 
admitted  by  the  answer,  and  in  proof,  show  that  this  de- 
fendant must  have  known  of  the  fraudulent  intent  of  his 
brother,  or  if  those  facts  and  circumstances  were  such  as  to 
lead  legitimately  and  naturally  to  the  inference  of  fraudu- 
lent intent  of  the  debtor,  the  assignments  cannot,  as  against 
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ae  complainant,  stand.     What  a  person   knows  may  be 
x?ked  up  within  his  own  breast ;  what  he  should  know  from 

prior  state  of  facts,  is  a  conclusion  of  law.     If  a  pur- 
ia.ser  has  before  him  facts  which  should  put  him  on  inquiry, 

i.s  equivalent  to  notice  of  the  fact  in  question. 

Let  us  see  under  what  circumstances  Dr.  Tantum  took 
:ieso  assignments,  and  thus  enabled  his  brother  to  convert 
11   his  available  assets  into  cash   and  defraud  the    com- 
lainant   of  the  amount  of  her  judgment.     The  action  of 
omplainant  against  John  A.   Tantum  was  for  breach  of 
•remise  of  marriage ;  and  it  is  not  denied  that  he  had  fre- 
iiently  declared  his  purpose  not  to  pay  any  verdict  which 
night  be  recovered  against  him,  nor  that  his  intent  in  mak- 
rig  the  assignments  to  his  brother  v^as  to  defeat  the  col- 
ection   of  the  complainant's  claim.     The   verdict    in    the 
iuit  at  law  was  rendered  at  about  ten  o'clock  of  the  night  of 
he  7th  of  December,  1866,  at  Freehold.     The  defendant 
uimediately  thereupon  left  Freehold,  passed  through  Allen- 
:own,  where  he  resided,  and  the  next  day  we  find  him 
in  Camden,  where  he  makes,  executes,  and  acknowledges 
the  assignments,  puts  upon  them  the  stamps  required  by 
law,  and  proceeds  to  the  residence  of  his  brother  at  Wil- 
mington, in  the  state  of  Delaware,  where  he  arrives  on  the 
same  day.     He  informed  his  brother  that  the  complainant 
had  obtained  a  verdict  against  him  of  near  $3000,  which, 
with  the  expenses  incident  to  the  suit,  he  would  not  be  able 
to  pay  unless  his  brother  would  assist  him  in  converting  his 
mortgages  into  money,  declaring  that  he  wished  to  leave 
Xew  Jersey  and  embark  in  business  elsewhere,  and  that  he 
desired  to  realize  the  money  due  on  these  mortgages  to 
enable  him  to  pay  complainant  and  his  other  obligations  in 
New  Jersey;  and  as  a  further  inducement  to  his  brother  to 
advance  the  money,  offered  to  throw  in  a  horse  and  wagon 
worth  $350.     Dr.  Tantum  accepted  the  oflfer,  and  on  the  fol- 
lowing Monday,  being  the  10th  of  December,  he  paid  the 
full  amount  of  the  mortgages,  having  to  borrow  $4000  of 
the  amount,  and  on  the  same  day,  before  complainant  had 
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obtained  judgment  on  her  verdict,  deposited  the   assign- 
ments in  the  clerk's  offices  of  the  counties  of  Mercer  and 
Monmouth,  in  this  state,  to  be  recorded.  Dr.  Tantum  knew 
of  the  pendency  of  the  suit  for  breach  of  promise.     Before 
the  trial  of  that  suit  the  defendant  therein  had  married,  and 
was  at  the  time  of  the  trial  residing  with  his  wife  in  a  house 
belonging  to  her  in  Allentown,  in  this  state.  From  the  facts 
admitted  to  have  been  known  by  Dr.  Tantum,  one  of  two 
inferences  could  only  have  been  legitimately  drawn,  either 
that  John  was  anxious  to  dispose  of  his  property,   with 
intent  to  defraud  the  complainant,  or  that  he  was  in  distress- 
to  raise  the  money  to  pay  complainant  before  she  had  evea 
obtained  a  judgment.     It  was  not  a  natural,  reasonable,  oir 
probable  inference,  notwithstanding  John  s  averment   that 
he   intended   to  pay  the  complainant,   that   he   had    the- 
slightest  intention  of  paying  her.     Dr.  Tantum  had  no 
right  to  shut  his  eyes  to  all  the  surrounding  circumstances 
tending  in  one  direction,  and  rely  on  the  unsupported  state- 
ment of  his  brother  that  he  intended  no  fraud,  when  a  mo- 
ment's reflection  would  have  shown  the  contrary.  -  Within 
twenty-four  hours  after  the  verdict,  John  had  gone  from 
Freehold  to  Wilmington,  stopping  on  his  way  to  have  the 
assignments  prepared,  without  knowing  whether  his  brother 
would  accept  them  or  not — so  anxious  immediately  to  raise 
the  money  to  pay  a  claim  hitherto  hotly  contested,  that  he 
was  willing  to  pay  a  bonus  of  $350  to  turn  the  mortgages 
into  cash ;  and  to  be  sure  that  he  would  have  cash  enough  in 
hand  he  proposed  to  assign  securities  to  an  amount  of  some 
f  2000  in  excess  of  the  complainant's  verdict,  and  scrupled 
not  to  have  his  brother  borrow  $4000  in  order  to  raise  the 
amount.     Though  the  doctor  says  John  told  him  he  wanted 
to  pay  all  claims  against  him  in  New  Jersey  and  leave  the 
state  and  engage  in  business  elsewhere,  it  does  not  appciir 
that  he  intimated  what  disposition  he  expected  to  make  of 
his  family  and   the  property   of  his   wife,  nor  w^here  he 
expected  to  go,  or  in  what  business  to  engage.     Before  hav- 
ing any  settled  plans  for  the  future,  Wore  having  been 
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Jailed  upon  by  execution  or  otherwise  to  pay  the  verdict, 
lis  hurried  departure  from  home  and  his  anxiety  to  dispose  of 
lis  mortgages  at  a  sacrifice,  under  the  pretence  of  a  desire 
:o  pay  with  such  unusual  promptitude  a  claim  the  justice 
>f  which  it  does  not  appear  he  ha3  ever  admitted,  were  cir- 
iiimstances  clearly  showing  fraudulent  intent,  no  matter 
xow  many  solemn  asseverations  he  made  to  the  contrary. 
C  f  Dr.  Tantum,  blinded  by  his  over  confidence  in  his  brother, 
?iiiled  to  see  the  transaction  as  it  would  have  presented 
.  iself  to  any  prudent  business  man,  upon  him  and  not  the 
zromplainant  must  fall  the  loss.     It  also  appears  in  the  case 
that  very  soon  after  the  transaction  was  closed  the  doctor 
conceived  some  suspicion  of  the  good  faith  of  his  brother,  for 
'^ve  find  that  he  took  or  sent  the  iissignments  the  same  day 
"they  were  delivered  to  him  to  the  proper  clerks'  offices  to 
^)e  recorded.     Why  this  prompt  action,  unless  at  that  early 
"period,  within  a  very  short  time  after  the  money  had  been 
paid,  the  doctor  feared  that  John  did  not  intend  to  appropri- 
ate the  money  as  he  had  declared  he  would  ?     The  fair  in- 
ference is,  that  thus  early,  in  order  to  secure  the  mortgages 
against  the  claims  of  creditors,  the  doctor  thought  it  prudent 
to  have  the   assignments  recorded  without  delay.     If  his 
suspicions  had  been  awakened  a  few  hours  earlier  it  would 
have  saved  him  from  a  loss  which,  judging  from  his  answer, 
it  would  appear  must  be  inevitable,  unless  his  brother  will 
make  good    his    declared   intention   of  paying    the   com- 
plainant's claim. 

The  conclusion  to  which  I  have  come  is  the  same  as  that 
arrived  at  by  the  Chancellor,  that  though  Dr.  Tantum  may 
not  have  had  such  knowledge  of  the  intended  fraud  as  to 
make  his  denial  thereof  perjury,  yet  he  had  notice  of  sus- 
picious, unusual,  and  extraordinary  circumstances,  which 
should  have  put  him  on  inquiry.  That  he  paid  full  considera- 
tion for  the  assignments  will  not  suffice.  He  must  not  only 
be  a  purchaser  for  value,  but  a  bo7ia  fide  purchaser  without 
notice  of  the  fraudulent  intent  of  the  assignor,  or  of  cir- 
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cumstances  which  should  have   put  him  on  inquiry,    ixnJ 
which  were  equivalent  to  notice. 

The   decree   of  the   Chancellor  must   \)e   in   all  tliii:>-F 
affirmed,  with  costs. 

For  affirviancc — Beasley,   C.  J.,  Bedle,  Dalrimpi^  ^' 
Depue,  Kennedy,  Ogden,  Olden,  Vail,  Van  Sycki>      '^ 
woodhull.    10. 

For  reversal — None. 


Berryman  and  wife,  appellants,  and  Graham,  respondent. 

1.  Objection  to  a  witness  on  the  groun<l  of  incompetency,  must  be  made 
when  lie  is  offered  for  examination,  if  the  incompetency  be  then  known. 
The  adverse  party  will  not  be  permitted  to  sit  by  and  hear  tlie  witness  ex- 
amined without  objection,  and  failing  to  make  anything  out  of  him,  to 
interpose  the  objection  to  competency, 

2.  A  defendant,  ignorant  of  facts  which  entitle  him  to  file  a  cros8-bill, 
until  the  depositions  of  complainant's  witnesses  reveal  such  facts,  if  he  fih-s 
his  cross-bill  without  unnecessary  delay,  cannot  be  deprived  of  the  benefit 
of  such  factfi  at  the  complainant's  instance,  where  he  was  willfully  kept 
in  ignorance  of  them  by  a  person  acting  in  concert  with  the  complainantr 
and  who  had  been  recommended  by  complainant  to  the  defendant  as  a 
trustworthy  i>er8on  in  the  transaction,  but  whose  fraudulent  conduct  was 
the  ground  of  the  cross-bill. 

15.  Fraud  in  this  case  held  to  be  (stablished,  but  even  if  it  was  perjietra- 
ted  without  the  complainant's  knowledge,  yet  there  was  clearly  8uch  mis- 
take as  to  entitle  the  defendant  to  relief  in  this  court. 

4.  Proper  parties  are  not  always  necessary  parties,  and  where  no  objec- 
tion to  want  of  a  party  as  a  necessary  party  was  made  below,  nor  such 
want  made  a  ground  of  apj^eal,  this  court  will  not  permit  such  question  to 
be  raised,  unless  the  party  omitted  is  an  intliapensable  party,  and  justice 
cannot  be  done  witliout  him. 


The  opinion  of  the   Chancellor  is   reported  in  4  C,  jK. 
Green  29. 
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Mr.  C,  H,  Voorhis  and  Mr,  Gilchrist^  for  appellants. 

Mr.  L.  Zabriskie  and  Mr,  J,  WUeon,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

The  object  of  the  bill  filed  by  the  respondent  in  this 
<jause,  was  to  foreclose  a  mortgage,  dated  August  23d,  1865, 
ifbr  $9276.51,  given  by  Berryman  and  wife,  to  Graham, 
xipon  Mrs.  Berryman's  farm.  The  cross-bill  filed  by  Berry- 
Tnan  and  wife,  seeks  to  have  the  mortgage  set  aside,  and  the 
aiotes  of  Berryman  thereby  secured,  delivered  up  to  be  can- 
celled, on  the  ground  of  fraud  in  the  consideration. 

Berryman  purchased  for  his  wife  from  Graham,  the  lease 
of  a  dry  goods  store  in  the  city  of  New  York,  and  the  stock 
of  dry  goods  contained  in  it,  for  which  he  gave  to  Graham 
liis  six  several  promissory  notes,  dated  August  23d,  1865, 
payable  to  the  order  of  one  Alexander  Just,  one  for  $1695.- 
82,  one  for  $1724.98,  one  for  $1754.14,  and  three'  for 
$1425.50  each,  payable  respectively  in  three,  six,  nine, 
twelve,  fifteen  and  eighteen  months.  Thef  contract  was, 
that  Graham  w^as  to  sell  the  lease  and  the  goods  in  the 
store,  for  the  original  cost  of  the  goods,  less  ten  per  cent. 
The  cross-bill  alleges  that  in  taking  the  account  of  the 
stock  there  was  a  fraudulent  over  estimate,  both  as  to 
quantity  and  original  cost  of  the  goods,  and  avers  that 
$5000,  which  has  been  paid  on  the  notes  as  they  matured, 
was  equal  to  the  value  of  the  goods  at  the  contract  price. 

Graham,  the  complainant  in  the  original  suit,  was  sworn 
as  a  witness  on  his  own  behalf,  without  objection  at  the 
time,  and  was  cross-examined  by  the  defendants'  counsel.  At 
the  closing  of  complainant's  testimony,  and  before  any  evi- 
dence had  been  taken  on  the  part  of  the  defendant,  objec- 
tion was  made  to  the  competency  of  Graham,  and  testimony 
was  taken  after  this  by  both  parties.  Had  objection  been 
made  to  Graham  at  the  time  he  offered  himself  as  a  witness, 
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there  is  no  doubt  that  he  would  have  been  incompetent. 
The  only  question  is,  whether  the  objection  came  in  time  to 
exclude  him. 

The  rule  that  witnesses  shall  be  objected  to  at  the  time  of 
their  examination  is  designed,  not  only  to  enable  the  party 
oflFering  them  to  remove  the  incompetency,  if  practicable,  or 
to  supply  by  other  evidence  the  want  of  their  testimony,  as 
suggested  in  the  case  of  Neville  v.  Demeritt,  1  Greens  Ch, 
334,  and  Mohawk  Bank  v.  Atwater,  2  Paige  60,  but  rests 
upon  another  reason  of  greater  cogency,  which  does  not  per- 
mit the  adverse  party  to  sit  by  and  hear  the  witness  examined 
without  objection,  and  failing  to  make  anything  out  of  him, 
to  interpose  the  objection  to  competency.  The  objection  to 
Graham  came  too  late  to  avail  the  defendants,  and  there- 
fore his  testimony  cannot  be  excluded.  Any  other  rule 
would  lead  to  great  unfairness  in  practice. 

Greenleaf,  in  his  first  volume  on  evidence,  states  it  to  be 
the  well  established  rule,  that  if  the  opposite  party  is  aware 
of  the  ground  of  objection,  he  will  not  be  permitted  to 
examine  the  witness,  and  afterwards  object  to  his  testimony 
if  he  should  dislike  it ;  he  Las  his  election  to  admit  an  in- 
competent witness  to  testify  against  him  or  not,  but  he  must 
make  his  election  as  soon  as  the  opportunity  arises,  and  fail- 
ing to  make  it  then,  he  is  presumed  to  have  waived  it  for- 
ever. In  this  case  the  incompetency  of  Graham  was  known 
to  the  adverse  party  at  the  time  he  was  sworn,  and  he  was 
bound  to  interpose  his  objection  then.  This  point  is  expressly 
ruled  in  Donelson  v.  Taylor ^  8  Pick,  390,  and  upon  exami- 
nation it  will  be  found  that  the  cases  cited  by  the  Chancellor 
are  not  in  conflict  w4th  it.  In  the  case  of  the  Mohawk 
Bank  v.  Atwater,  supra,  it  expressly  appears  that  the 
interest  of  the  witness  was  not  known  until  some  weeks 
after  he  was  examined,  and  therefore  no  objection  could 
have  been  made  at  the  time  of  his  examination;  and  in 
Neville  v.  Demeritt,  supra,  the  Chancellor  says,  that  the 
witness  should  be  objected  to  at  the  time  of  his  examination. 

Berryman  and  his  wife,  who  were  wholly  unacquainted 
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^with  the  dry  goods  business,  were  introduced  to  Graham  by 

one  Alexander  Just,  who  claimed  to  have  the  necessary 

experience,  and  who  was  to  conduct  the  business  for  the 

"w-ife,  if  the  purchase  was  made.    The  evidence  in  this  cause 

fihows,  that  a  large  portion  of  the  goods  sold  to  Mrs.  Berry- 

'^u.n  was  old  and  unsaleable,  and  that  the  price  paid  by  her 

^^^^s  far  above  their  actual  value,  and  the  direct  evidence 

^ixcl  circumstances  of   the  case  are  inconsistent  with   the 

^^^lief  that  Graham  did  not  participate  in  the  fraudulent 

P^>^^ictices,  by  which  the  sale  was  effected.    The  quantity  and 

price  of  the  goods  were  ascertained  by  the  employees 

Graham,  before  the  stock  was  transferred,  and  the  meas- 

"-^^^^^ements  and  cost  prices  of  the  goods  were  written  down 

-^.i?"  Aitken,  a  partner  of  Graham.     Mrs.  Berryman  took  the 

S<::x)ds  at  this  measurement,  with  an  abatement  of  ten  per 

nt.  from  what  this  schedule  stated  to  be  the  cost  price.    It 

ems  very  clear  from  the  evidence  that  it  was  a  hard  bar- 

^in,  by  which  Graham  sought  to  put  off  on  a  woman  who 

new  no  more  about  the  business  than  a  child,  an  old,  faded 

t»ck  of  store  goods,  at  an  exorbitant  price,  and  if  fraud 

n  be  fairly  gathered  from  the  evidence,  she  should  be  re- 

^  ieved. 

Hornidge,  Foy,  and  McGrath,  three  of  Graham's  clerks 

"^^t  the  time  the  inventory  was  taken,  swear  distinctly  that 

^hey  marked  the  goods  in  excess  of  the  true  measurement, 

-^A  well  as  the  cost  prices.     They  say  that  Graham  did  not 

tell  them  to  do  so,  but  it  was  understood  that  the  goods 

"were  to  be  marked  up  in  both  quantity  and  price.     They 

understood  it  to  be  a  part  of  their  duty,  as  clerks  in  the 

complainant  s  store,  to  mark  up  the  goods  ;  they  needed  no 

express  instructions. 

It  is  insisted  tliat  their  testimony  is  not  to  be  credited 
because  they  participated  in  the  fraud ;  but  if  this  rule  is 
applied,  few  frauds  can  be  uncovered,  as  it  is  necessary  in 
almost  all  cases  to  resort  to  the  testimony  of  thase  who,  to 
some  extent,  aid  in  the  imposition.  These  witnesses  have 
Qoihing  to  gain  by  false  testimony ;  they  testify  directly  and 
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positively  to  facts  about  whidi  they  cannot  be  mistake 
ilirir  st^itements  are  true  or  willfully  false.     Thev  coi^l_U 
luivt?  had  no  conceivable  object  in  perjuring  themselves,  ^= — x- 

vfpt  to  injure  Graham  or  assist  Berryman,  and  in  eith er 

riisr,    they    would    have   expressly    stated    that    Graha^«im 
direct^xl  them  to  commit  the  wrong.     The  very  fact  tli^^at 

ihty  acknowledge  their  error  is  evidence  of  their  truthfi il- 

lu'ss.     They    say  that   it    wtis  not  an    unusual    thing  f        or 
some  UKTcantilc  houses  to  mark  up  their  goods,  and  theirs     e- 
fore  they  did  not  look  upon  it  in  its  true  light  as  a  grc:==«8 
fraud.     Fov  savs  that  the  Julv  inventory  was  correct,  a^^"^^ 
that  the  August  inventory,  at  which  the  defendants  bougtrmt, 
was  marked  up  from  that.     In  this  Foy  is  evidently  m^^^' 
taken,  as  appears  by  inspecting  the  two  inventories,  and  -     ^^^ 
the  July  inventory  was  prepared  for  the  purpose  of  sellir      ^  ^. 
the  stock  to  some  Jews,  there  is  no  reason  to  doubt  that 
the  goods  were  marked  up  in  August,  they  would  also  ha 
been  marked  up  in  July. 

Thomas  Porter  testifies  that  Just  employeil  him  to  co; 
to  the  store  and  assist  in  taking  the  inventory,  and  th 
during  that  week  Graham  met  him  somewhere,  and  said  t-^   ' 
him   that   he  might   consider   himself  in  his    (Graham's 
employ.     Why  did  Graham  attempt  to  tamper  in  this  wa 
with  a  man  employed  by  Just  to  look  after  Mrs.  Berryman' 
interest?  Was  not  this  a  covert  ofter  of  a  bribe  to  Porter,  no 
to  look  too  carefully  after  false  measures  and  unfair  prices  \ 
Just  being  a  poor  inebriate,  and  Berryman  and  his  wife  be 
ing  absent,    there   would   have  been  no  one  to  detect  oi 
expose  the  wrong.    Graham  attempts  to'explain  this  Strang 
conduct  by  the  cross-examination  of  Port-er.    Porter  says^ 
Graham  told  him  that  the  reiison  he  might  consider  himself 
in  Graham's  employ  was,  because  Just  had  old  debts  which- 
he  was  afraid  might  lien  on  the  stock.     This  reason  is  not> 
satisfactory,  and  was  evidently  intended  to  prevent  any  sus- 
picion in  Porter's  mind,  because  there  was  no  pretence  that> 
Just  had  bought  the  goods  and  there  could  be  no  such  dan- 
This  reiison  assigned  to  Porter,  taken  in  connection 
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Lth  the  fact  that  Graham  kept  away  from  the  store  while 
le  inventory  was  taken,  is  very  significant.  Here  was  a 
ock  of  goods  to  the  value  of  almost  $10,000,  which 
raham  had  contracted  to  sell.  He  goes  to  the  store 
id  says  to  Gage,  his  foreman,  take  the  account  at  exactly 
hat  the  goods  cost,  and  then  carefully  absents  himself 
tile  the  measurements  are  made  and  the  accounts  taken, 
though  he  is  afraid  Just's  creditors  may  seize  his  goods, 
id  he  leaves  three  clerks,  who  are  now  said  to  be  entirely 
^Worthy  of  credit,  to  ascertain  quantity  and  price.  Porter, 
iose  credit  is  not  in  any  way  impeached,  fully  corroborates 
3  three  clerks,  by  testifying  positively  that  as  soon  as  the 
^entory  was  completed  he  found  short  measurements,  and 
t-ti  Just  complained  to  Gage  both  of  short  measures  and 
Cair  prices,  and  charged  Gage  directly  with  having 
-x*ked  up  the  cost  prices.  Gage  admits  that  before  Berry- 
^^  took  possession.  Just  said  to  Gage  that  the  goods  were 
LTked  up,  and  Gage  said  they  were  not;  but  Gage  does 
t  pretend  that  he  made,  or  offered  to  make  any  examina- 
►Ti  to  satisfy  Just  that  he  was  mistaken,  although  they 
^re  in  the  store  at  the  time.  If  the  inventory  had  been 
Lr  and  would  have  stood  the  test  of  an  examination,  there 
>i  be  no  doubt  at  all  that  Gage,  when  his  own  integrity 
^  directly  called  in  question,  would  have  said:  Sir, 
famine  the  bills  and  make  the  measurements  for  yourself; 
will  not  rest  under  this  imputation.  But  he  did  nothing 
r  the  kind ;  he  contented  himself  with  a  quiet  denial  of  the 
aarge. 

It  appears  from  the  testimony  of  some  of  the  witnesses, 
lat  Gage  was  to  have  the  proceeds  of  the  sale  after  Gra- 
ain  realized  a  certain  amount,  and  therefore  Gage  was 
irectly  interested  in  running  up  the  prices. 

It  also  appears  that  when  Aitken  was  writing  the  inven- 
)ry.  Just  charged  that  the  measurements  and  prices  were 
Tong,  and  Aitken  immediately  in  two  cases  made  a  reduc- 
ion,  without  the  least  examination.  The  charge  made  by 
ust  impeached  the  whole  inventory,  and  Aitken,  if  it  had 
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been  an  honest  transaction,  would  have  insisted  upon  an  im- 
mediate inspection  of  the  goods ;  this  conduct  raises  a  strong 
presumption  that  he  made  the  correction  for  the  very  pur- 
pose of  preventing  investigation.     Graham  offered  Just  as  a 
witness,  and  Just  does  not  deny  in  his  testimony  that  lie 
distinctly  charged  both  Gage  and  Aitken  with  fraud.    The 
goods  really  belonged  to  Graham  and  Aitken  as  partners, 
yet  Moore  and  other  clerks  in  the  store  were  given  to  un- 
derstand that  they  belonged  to  Gage,  and  when  they  were 
sold  to  Mrs.  Berryman  the  mortgage  was  taken  by  Graham 
alone,  although  Graham  himself  testifies  that  Aitken  then 
owned  and  still  owns  one-half  interest  in  the  notes.    Gra- 
ham had  a  purpose   in   these  things,   and    they    are  t^^^ 
explained  in  a  way  which  is  consistent  with  his  good  faiw^- 
Graham  states  in  his  answer  to  the  cross-bill,  that  he  t^ 
been  offered  ten   per  cent,  more   for   the   goods  thaix  ^^ 
received  from  Mrs.  Berryman,  but  that  he  refused  to  sell  tot 
want  of  proper  security ;  yet  he  sold  to  Mrs.  Berryman.  '^^ 
ten  per  cent,  less  than  he  had  been  offered,  and  took  aP*   *^^* 
only  security  a  mortgage  on  property  he  knew  nothing* 
all  about,  either  as  to  title,  value  or  encumbrances,    ^^ 
without  making  the  slightest  inquiry  about  it,  even  of  BeX^ 
man  or  Just.     The  terms  of  the  bargain  were  half  c^^ 
and  the  balance  on  mortgage ;  yet  at  the  mere  suggestior^ 
Berryman,  Graham  consented  to  take  a  mortgage  for    ^*^ 
whole  of  the  purchase  price,  on  this  property  of  whick    ^ 
knew  nothing.    Nothing  but  the  greatest  eagerness  to  c^f^- 
to  completion  a  most  advantiigeous  bargain  would  have   i^^ 
duced  such  action  on  the  part  of  Graham.     There  is  a  ci^ 
cumstance  in  this  case  which  leads  very  strongly  to  ti^ 
belief  that  Just  was  in  complicity  with  Graham,  and  that^ 
he  was  to  share  in  the  profits  of  the  sale.     The  last  of  the 
six  notes  secured  by  the  mortgage  in  question,   was  not 
endorsed  by  Just  until  the  twentieth  day  of  June,  1867. 
That  note  was  payable  to  the  order  of  Just,  and  therefore 
could  not  be  negotiated  by  Graham  without  the  endej^- 
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nt  of  Just.  Why  was  that  last  note  passed  into  the 
ids  of  Graham  without  the  signature  of  Just  on  it  ?  Is 
not  fair  to  presume  that  Just  intended  to  retain  some 
.d  on  this  note  for  his  services  in  accomplishing  the  sale  ? 
aham  was  a  business  man,  and  knew  it  was  necessary  to 
ire  Just  s  endorsement  on  it,  and  although  he  was  on  the 
bness  stand  he  did  not  explain  the  omission. 
What  is  there  to  outweigh  the  positive  testimony  of  four 
tnesses,  who  are  in  a  position  to  know  of  what  they  speak, 
pported  so  strongly  by  the  circumstances  referred  to  ?  The 
ly  testimony  on  the  other  side  is  that  of  Gage,  Moore, 
tken,  and  Graham.  Moore  only  speaks  of  what  ho  did 
oaself ;  he  says  he  don't  know  that  the  goods  were  marked 
► ;  he  did  not  do  it.  Besides,  he  was  quite  deaf  and  could 
ar  but  little  that  passed.  Gage  did  not  clear  up  the  direct 
^ge  of  fraud  against  himself  when  he  might  have  done 
and  neither  he  nor  Aitken  pretend  to  have  measured  the 
kIs,  or  to  have  seen  them  all  measured.  Aitken  and 
iham  purposely  placed  themselves  in  a  pasition  where 
y  could  swear  they  did  not  see  the  fraud  committed, 
[^he  complainant  insists  that  Mrs.  Berryman  should  have 
Up  her  defence  sooner.  She  was  no  doubt  kept  in  ignor- 
'-e  bv  Just,  and  she  did  not  learn  the  names  of  the  w4t- 
s^es  by  whom  she  could  prove  the  fraud,  until  the  taking 
testimony  in  this  cause.  It  does  not  appear  that  she  was 
X  position  at  any  earlier  time  to  seek  for  redress.  As  it 
mot  be  denied  that  the  equity  of  the  case  is  with  Mrs. 
tryman,  this  court  should  not,  unless  constrained  by  very 
ong  evidence  to  do  so,  discard  the  sworn  testimony  of 
r  disinterested,  direct,  and  positive  witnesses,  upon  whose 
tements,  if  true,  the  clear  right  of  the  case  can  be  reixehed. 
e  weight  of  evidence  establishes  the  fraud  and  fixes 
aham  with  a  knowledge  of  it.  It  w^ould  seem  from  the 
idence  before  us,  that  the  goods  were  marked  up  from 
enty  to  forty  per  cent,  above  their  true  value  and  actual 
sasurement. 
But  if  the  fraud  was  perpetrated  without  Graham's  knowl- 
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edge,  there  has  been  a  mistake  in  the  estimate  of  the  '^'^^^^ 
of  the  goods  according  to  the  contract  between  the  pn-f  tie?, 
against  which  equity  will  relieve,  and  it  sliould  be  reli^^^^ 
against  under  the  bill  as  framed  in  this  case.  Heads  Ady^^^ 
V.  Crayner,  1  Greens  Ch.  271. 

The  counsel  of  appellants  insist  that  Aitken  was  a  neces- 
sary party  to  these  proceedings,  and  that  they  are  entitle* 
to  the  advantage  of  a  want  of  necessary   parties  in   thi? 
cause.     It  seems  clear  that  Aitken  might  have  been  made  a 
party  to  the  bill  of  complaint;  but  proper . parties  are  not 
always  necessary  parties.     As  the  case   now   stands,    tb*' 
question  whether  he  was  a  necessary  party  does  not  ari^^- 
No  objection  was  made  on  that  ground  before  the  Chancell<^^' 
nor  was  the  want  of  Aitken's  presence  made  a  ground     ^^ 
appeal  in  this  case.     This  court  therefore  should  not  iperrs^^^ 
this  question  to  be  raivsed,  unless  the  party  omitteii  is     ^^^ 
indispensable  party,  and  justice  cannot   be   done  with<=>^^ 
him. 

The  complainants  in  the  crass-bill  are  entitled  to  r<?l.  ^^^ 
<nd  to  a  credit  upon  the  mortgage,  as  of  the  date  thex'^^^^' 
of  the  amount  at  which  the  goods  were  estimated  in  ex^r^ss 
of  the  contract  price,  to  be  ascertained  under  the  direot:xon 
of  the  Chancellor.  In  making  such  estimate,  the  goods  ^^^ 
to  be  taken  at  their  true  measurement,  and  ten  per  ceixt:-  to 
be  abated  from  their  actual  cost  price.  The  case  shoul<l  ''^' 
remitted  with  the  requivsite  instructions. 

The  decree  was  reversed  by  the  following  vote : 

For  reversal — Beasley,  C.  J.,  Bedle,  Clement,  I>-^^" 
EiMPLE,  Kennedy,  Vail,  Van  Syckel,  Wales.    8. 

For  affirmance — Depue,  Ogden,  Olden,  Woodhull.- 
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\UGHLiN  and  others,  appellants,  and  Van  Keuren  and 

Schultz,  respondents. 

V'hen  it  is  essential  to  enable  the  court  to  make  a  complete  and  final 
tion  of  the  subject  matter  of  the  controversy,  a  necessary  party  will 
ed  at  any  stage  of  the  cause,  unless  there  are  cogent  reasons  to  the 
ry.  And  the  record  will  be  remitted  to  the  court  below  for  that 
e. 

he  defendants  having  failed  to  make  the  objection  of  the  want  of  a 
iry  party  below,  this  question  is  not  entertained  on  appeal  for  their 
,  but  because  the  court  cannot,  with  the  parties  before  it,  make  a  de- 
rhich  will  finally  and  properly  dispose  of  the  subject  matter  in 
verey. 

e  opinion  of  the  Chancellor  is  reported  in  4  C.  JS, 
a  187. 

".  WiUiam807i,  for  appellants. 

".  Jacob  Weart,  for  respondents. 

e  opinion  of  the  court  was  delivered  by 

.N  Syckel,  J. 

.  the  23d  day  of  August,  1866,  William  Van  Keuren 
Charles  Schultz,  the  complainants,  recovered  a  judg- 
in  the  Hudson  county  Circuit  Court,  against  James 
aughlin,  for  $3288.  An  execution  thereupon  issued 
ist  goods  and  lands,  to  which  the  sheriff  made  return 
no  goods  or  lands  of  the  defendant  could  be  found. 
•  to  the  rendition  of  this  judgment,  the  defendant, 
}8  McLaughlin,  had  conveyed  all  his  real  estate  to  his 
r,  Michael  McLaughlin,  by  three  deeds,  two  of  which 
date  May  19th,  1866,  and  the  third  July  9th,  1866, 
jcorded  July  12th,  1866. 

le  bill  in  this  case  was  filed  by  the  judgment  creditors, 
ave  the  deeds,  which  were  absolute  on  their  face, 
red  to  be  mere  mortgages  to  secure  certain  indebted- 
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ness  of  James  to  Mich<ael,  which  was  alleged  to  be  ir^  ^^ 
less  than  the  actual  value  of  the  lands  conveyed,  anc^ 
have  a  decree  for  a  sale  of  the  lands  and  the  payment  of    ^     , 
complainants'  judgment,  after  satisfying  the  real  claiirm- 
Michael. 

The  defendant*,  in  their  answer,  admit  that  the  first  t>  ^^^^ 
deeds  were  given  aa  security  for  moneys  which  James  t 
owed  his  father,  but  insist  that  the  deed  of  July  the 
was  intended  to  be  an  absolute  conveyance,  and  that  at 
time  of  the  delivery  thereof,  James  also  agreed  by  par 
that  the  first  two  deeds   should  be  absolute  convevanc^ 
In  consideration  of  the  last  conveyance  and  the  parol  agr< 
ment,  the  father  agreed  to  pay  the  son  the  sum  of  $50CII-^ 
which  it  is  alleged  was  paid  on  the  8th  of  October,  1866. 

The  case  shows  that  James  McLaughlin,  by  his  deed 
assignment  dated  August  20th,  1866,  three  days  prior 
the  recovery  of  the  complainants'  judgment,  conveyed 
one  J.  F.  Mallory,  all  his  lands  and  tenements,  goods  a- 
chattels,   bonds,  notes,  books  of  account,  contracts,  rig 
and  credits,  for  the  equal  benefit  of  his  creditors. 

Mallory,  the  assignee,  is  not  made  a  party  to  the  co 
plainants'  bill,  but  no  objection  was  made  l)efore  the 
cellor  on  that  ground,  and  the  question  is  now  present 
whether  the  decree  should  be  reversed  and  the  record 
mitted  to  the  Chancellor,  because  the  assignee  is  not  madi 
j)arty  to  the  bill. 

It  is  the  aim  of  courts  of  equity  to  do  complete  justi 
by  deciding  upon  and  settling  the  rights  of  all  persons  i 
terested  in  the  subject  matter  of  the  suit,  so  that  the 
formance  of  the  decTee  may  be  perfectly  safe  to  those  w 
are  compelled  to  ol>ey  it,  and  also,  that  future  litigati 
may  be  prevented.      Story  8  Eq,  PL,  §  72. 

The  rule  requiring  the  presence  before  the  court  of 
parties  interested,  being  essential  to  enable  the  court 
make  that  complete  and  final  disposition  of  the  subject  ma 
ter  of  the  controversy,  at  which  courts  of  equity  always 
aim,  will  not  be  oviu'looked,  if  the  objection  is  taken  at  aa 
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-ge  of  the  cause,  unless  for  cogent  reasons.    Cutler  v.  Tut- 

,  iC.  R  arem  549. 

It  is  not  intended  to  intimate  any  opinion  as  to  the  rights 

the  assignee  in  the  subject  matter  of  this  controversy^ 

t;  it  is  clear  that  this  court  should  not  proceed  to  a  final 
oree  disposing  of  that  subject  matter,  without  the  presence 

the  assignee  as  a  party  to  this  suit.  The  defendants  hav- 
3  failed  to  make  the  objection  at  an  earlier  stage  of  the 
Xise,  it  is  not  for  their  protection  that  this  question  will 
►^  be  entertained,  but  because  the  court  cannot,  with  the 
k-rties  here  present,  make  a  decree  which  will  finally  and 
'operly  dispose  of  the  property  it  is  called  upon  to  deal 
ith  in  this  case.  If  the  decree  of  the  Chancellor  should 
5  affirmed,  an  innocent  purchaser  at  the  sale  under  that 
2cree  might  suffer  great  loss,  and  this  court  might  be 
reatly  embarrassed  by  it  in  the  future  litigation,  which  will 
jnost  certainly  arise  out  of  the  transactions  disclosed  by 
lis  case. 

The  decree  of  the  Chancellor  must  be  reversed,  becauj^e 
le  assignee  was  not  made  a  party  to  the  bill,  and  the 
KJord  should  be  remitted,  that  the  necessary  party  may  le 
Ided. 

The  whole  court  concurred. 


Iaryott  and  others,  appellants,  and  Renton,  respondent. 

The  bill  in  this  ciiso  was  dismiasod,  because  tho  mortgage  sought  to  ho 
>reclosed  wa«  not  due  at  the  time  of  the  commencement  of  the  suit. 


Mr,  C.  E,  Scofield  and  Mr,  John  S,  De  Hart,  for  apj>el- 

Mr.  J.  W,  Taylor,  for  respondent. 
Vol.  VI.  2  b 
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The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

Tlie  bill  in  this  cauj*o  was  exhibited  to  foreclose  a  r^^"' 
gage  given  by  the  appellant,  Maryott,  to   the  respon^^^^' 
Renton,  bearing  date  the  12th  of  January,  1867,  sec*^™? 
the  payment  of  a  C(U'tain  note  drawn  by  one  John  M.  JaC^"®' 
for  the  sum  of  $G0O(.).     This  note  was  overdue  at  the  <^  ^^^ 
of  the  execution  of  the  mortgage.     The  complainant  in-   "^ 
bill  claimed  to  hold  also  a  second  mortgage  on  the  s^'^^ 
premises,  dated  on  the  1st  day  of  February,  1867,  mad*^  ^^ 
him  by  the  resix)n(lent,  to  secure  the  further  sum  of  $90^-^^' 
In  the  progress  of  the  cause,  however,  it  was  admitted  tt^^ 
the  real  sum  due  on  this  latter  instrument,  was  $3000. 

Upon  the  merits  of  the  cause,  the  principal  ground  of 
fence  was,  that  a  part  of  the  consideration  of  the 
mortgage  was  worthless,  and  that  the  appellant  had  b 
induced  to  accept  it  by  the  fraudulent  representations 
the   respondent.      There   are   certain   other  circuinBtan 
which  it  was  claimed   raised   up  equities  in  favor  of 
aj>penants,   but   I   do   not  think   it   necessary  to    s 
them,  for  I  think  it  very  clear  that  no  part  of  this  defe; 
has  been  made  out  in  the  proofs.    I  have  no  difficulty  the 
fore  in  coinciding,  on  the  merits  of  the  case,  in  the  cone 
.sion  arrivtMl  at  bv  the  Chancellor,  "  that  the  evidence  in  t 
case  did  not  sustain  the  defence  set  up  by  the  defendant" 
the  court  below. 

But  a  fact  has  been  developed  which  I  think  must  defe 
this  present  suit  of  the  complainant.  That  fact  is,  that  f 
the  time  the  bill  of  complaint  was  filed  the  monejrs  secure 
by  the  mortgages  of  the  complainant  were  not  payable,  thm- 
is,  the  day  of  payment  had  not  arrived.  It  is  true  tha- 
the  $0000  mortgage  was  payable  on  demand,  the  note  t 
secure  which  it  was  given,  being  at  the  time  of  the  execution'* 
of  the  mortgage  past  maturity,  but  the  evidence  I  thinl^ 
shows  very  plainly  that  at  the  time  of  the  giving  of  th^ 
second  mortgage,  an  arrangement  was  made  which  had  th^ 
eflfect  to  extend  the  time  of  the  payment  of  the  first.     Tht? 
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.erms  of  this  new  contract  were  committed  to  writing  by  the 
>arties,  and  were  to  the  effect  that  the  respondent  would 
idvance  to  the  appellant  the  sum  of  $9000,  in  addition  to  the 
Jum  of  $6000  already  loaned,  and  would  take  a  new  mort- 
gage for  the  whole  amount  of  $15,000,  payable  in  one  year, 
without  interest.  When  the  parties  called  upon  their  counsel 
lo  execute  this  agreement,  it  was  suggested  by  him  that  it 
kivould  be  profitable  to  let  the  $6000  mortgage  stand,  as  in 
tliis  way  they  would  save  the  expense  of  a  United  States 
revenue  stamp  on  the  amount  of  money  secured  by  it,  and 
L  t  was  on  this  suggestion  that  the  mortgage  for  the  $9000 
was  given.   But  this  was  a  mere  change  of  form,  and  there  is 
not  the  slightest  ground,  so  far  as  I  have  been  able  to  discern, 
£or  a  belief  that  the  substance  of  the  arrangement  was  altered 
in  any  particular.     It  is  true  that  the  respondent  did  not 
fulfill  his  part  of  the  agreement,  as  he  advanced  only  $3000 
instead  of  $9000.     But  this  breach  of  his  agreement,  it  can 
scarcely  be  preten(ied,  can  lay  any  ground  on  which  he  can 
claim  an  exemption  from  his  stipulation,  that  the  money 
embraced  in  the  $6000  mortgage  should  run  without  inter- 
est, and  that  the  principal  should  not  become  payable  until 
the  maturity  of  the  second  mortgage,  which  was  the  1st  of 
February,  1868.     The  complainant  himself  was  examined  as 
a  witness,  and  he  did  not  pretend  that  at  the  time  of  the 
execution  of  the  contract  it  wjis  in  any  wise  altered,  except 
as  to  the  circumstance  that  the  two  mortgages  were  substi- 
tuted in  lieu  of  the  one  for  $15,000.     I  have  looked  in  vain 
through  the  evidence  for  any  fact  which  could  discharge  the 
re^spondent  from  his  agreement  to  put  off  the  time  for  the 
payment  of  the  mortgage  on  which  his  bill  rests.    The  result 
of  my  examination  is,  that  I  am  forced  to  conclude  that  the 
complainant  had  no  right  to  commence  a  suit  to  foreclose  either 
of  the  mortgages  held  by  him,  prior  to  the  1st  of  February, 
1868.  This  bill  was  filed  on  the  27th  of  August,  1867,  and  was 
consequently  premature,  and  should  be  dismissed  with  costs. 
The  decree  in  chancery  should  be  reversed,  and  the  case 

remitted  with  proper  directions. 

The  whole  court  concuiTed. 
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The  State,  Baird,  prosecutor,  appellant,  and  Baird  aa-i^^ 

Torrey,  respondents,* 

1.  When  an  issue  is  made  by  the  pleadings  and  proo£s  on  fb^  queetioc^      ^ 
the  right  to  the  permanent  custody  of  infants,  the  case  addresses  itself 

the  general  authority  of  equity  as  the  public  guardian  of  infants. 

2.  In  Buch  a  proceeding  it  is  not  the  technical  right  of  either  par 
which  will  control  the  decision,  but  the  primary  motive  of  judicial  act 
will  be  the  well-being  of  the  infants. 

.').  In  the  exercise  of  its  legal  discretion,  the  court  in  this  case  gave  so 
of  the  children  into  the  custo<ly  of  each  j>arent. 


The  opinion   of  the  Chancellor  is  reported  in   3  C. 
Green  195. 

Mr.  Carpenter  and  Mr,  Bro^vyiing,  for  appellant. 

Mr.  F.  B.  Chetwood  and  Mr.  Williamson,  for  responden 

The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

This  is  a  controversy  between  husband  and  wife,  respect 
ing  the  custody  of  their  minor  children.     The  proceedin 
was  commenced  by  the  medium  of  an  habeas  corpus  in  th 
Court  of  Chancery,  and  on  the  preliminary  motion  already^ 
made  to  dismiss  this  apj>eal,  this  court  vindicated  its  right>- 
of  jurisdiction  in  the  present  form  over  the  subject  matter' 
of  this  suit. 

In  statint:^  ^^y  views  and   tlie  results  to  which   I  hav^ 
come,  it  is  not  my  intention  to  enter  upon  any  discussion  of 
the   voluminous  evidence  which  has   been  laid  before  the 
court.     In  dissensions  of  this  nature,  it  is  one  of  the  worst 


*This  opinion  wa.s  deliv«*re<I  jit  March  Term,  1868,  but  did  not  come  to 
the  hands  of  tho  roportor  till  Uk)  lat«  for  publication  with  the  opinions  of 
that  term. 


MABCH  TERM,  1869.  385 

The  State,  Baird,  pros.,  v.  Baird  and  Torrey. 

« 

.res  that  the  door  of  the  private  household  must  be 
wn  rudely  open,  and  its  most  sacred  recesses  exposed  to 
>iiblic  gaze.  It  is  a  relief,  therefore,  to  feel  that  duty 
permit  the  veil  to  be  re-drawn. 

:i  epitome  of  the  facts  of  the  case  is  given  in  the 
on  sent  up  from  the  Court  of  Chancery,  but  I  do  not 
c  it  necessary  for  me  to  recapitulate  even  that  general 
nary.  To  the  Chancellor's  conclusions  upon  the  mat- 
of  fact,  in  the  main,  if  not  altogether,  I  assent.  Of 
5  there  are  three  tv^hich  are  the  principal  ones,  and  upon 
1  the  ultimate  decision  of  the  case,  with  regard  to  the 
bs  of  the  parties,  must  rest.  First,  the  Chancellor  holds 
Mrs.  Baird  was  not  justified  in  the  desertion  of  her 
►and.  To  this  I  entirely  agree.  The  act  was  one  which, 
le  eyes  of  every  legal  tribunal,  must  be  regarded  as  a 
ifest  violation  of  morals  and  of  law.  The  distempered 
?  of  the  respondent's  mind  from  sickness,  and  her  sub- 
on  to  advice  which)  though  meant  as  kindness,  was 
1  injury,  may  indeed,  in  some  measure,  serve  to  palliato, 
must  prove  greatly  insufficient  to  vindicate  her  conduct, 
his  important  particular  the  wife  was  conspicuously  in 
wrong.  And  yet,  notwithstanding  this  belief,  I  further 
te  with  the  Chancellor,  that  judging  from  the  testimony 
whole,  it  is  clear  that  the  respondent  would  be  a  trust- 
:hy  guardian  of  her  children.  Upon  this  subject  I  have 
the  least  doubt.  In  that  part  of  her  conduct  already 
•red' to,  I  have  said  she  greatly  erred,  but  that  act,  re- 
led  as  an  infringement  of  the  moral  code,  stands  single, 
am  willing  to  believe,  in  the  history  of  her  married 
I  absolve  her  altogether,  in  my  own  mind,  from  the 
r  accusation  brought  against  her,  although  I  think  her 
)and,  under  the  circumstances,  was  naturally  and  per- 
\  inevitably  led  to  a  belief  in  her  guilt.  Throughout 
general  tenor  of  the  testimony  I  discover  many  indica- 
3  that  the  respondent  is  a  woman  of  amiable  disposition 
moral  worth.  It  seems  to  me  much  to  the  credit  of  her 
>and  that  this  is  the  estimation  in  which  he  held  her, 
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even  after  their  unfortunate  final  separation.  I  have  i^^ 
doubt  that  these  children  if  left  with  the  respondent,  woua^l^) 
in  the  course  of  their  training,  be  surrounded  by  ev 
proper  maternal  influence. 

And  again,  in  the  third  place,  my  conclusion  entirely  k 
monizes  with  that  of   the  Chancellor  in  this  raspect, 
that  the  vindication  of  the  character  of  the  appellant, 
Baird,  is  by  the  evidence  completely  triumphant.     I  r^ 
to  his   character  both  as  a  man  and  as  a  minister  of  ^ 
Gospel.     As  to  the  charges  against  him  of 'thB  commiss  i 
of  positive  crime,  they  are  so  entirely   overcome  and 
ploded  by  the  testimony,  as  to  leave  neither  doubt  of 
innocence,  nor  of  the  indiscretion  of  those  who  made 
ficcusation.     No  candid  person  can  examine  this  evide 
and  not  be  satisfied  that  there  is  not  the  smallest  gro 
for  a  suspicion  that  Mr.  Baird  is  not  innocent  of  all 
every  part  of  the  impure  conduct  so  rashly  imputed  to  h 
I  believe  it  is  the  opinion  of  every  member  of  this  co 
that  he  is  entitled  to  come  out  of  this  trial  without  a  s 
upon  him,  as  a  man  of  morals  and  as  a  Christian  minist— =-*' 
His  character,  in  its  varied  phases  of  public  and  dome^-- 
life,  has  been  laid  open  to  the  severest  scrutiny ;  his  lett€^=^ 
evidently  written  in  moments  of  unreserve  and  in  the 
dor  of  an  unsuspicious  afiection,  have  revealed,  not  only 
professional  career  with  its  attendant  views,  aims,  and 
timents,  but  also  the  minute  details  of  his  feelings,  though 
and  conduct  as  a  husband  and  father;  nothing  hj\s  b 
kept  back ;  the  developement  is  perfect ;  and  I  think  fr 
this  entire  disclosure  the  fexir  result  is,  that  after  bating  tK- 
usual  quantum  for  human  infirmity,  we  have  presented  to  ^ 
a  man  imbued  and  guided  by  the  purest  religious  inspire 
tions,  and  actuated  on  all  occasions  by  unselfish  domest 
aflfection.     Much  censure  was  cast  on  this  appellant,  on  tl: 
argument,  on  the  score  of  his  disposition  to  embroil  himse?! 
on  mere  punctilios  with  his  congregations.  .  It  would 
singular  if  in  these  years  of  arduous  life,  nothing  oould 
found  which  would  afibrd  a  subject  for  stricture  or  regrets 
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'.  think  it  is  clear  that  he  must  'be  a  blind  censor  in- 
,  who  could  fail  to  perceive  that  the  same  tract  of  time 
jnts  ample  materials  for  praise  and  admiration.  As  a 
l1  example  of  the  truth  of  this  last  observation,  I  need 

refer  to  the  letter  written  by  Mr.  Baird  to  his  wife 

she  had  clandestinely  withdrawn  her  children  from  his 
e.  In  that  aftair  it  is  impossible  not  to  feel  that  the 
Uant  was  cruelly  wronged  and  outraged,  and  yet  the 
r  to  which  I  refer  is  not  only  silent  as  to  those  wrongs, 
runs  over  with  affection,  and  appeals  to  the  wife,  on  the 
nd  of  all  things  sacred  by  laws  human  and  divine,  to 
rn  to  the  post  of  duty  by  his  side.     In  my  estimation, 

letter  could  have  been  written  only  by  the  hand  of  a 
stian  gentleman. 

pen  these  conclusions,  then,  that  both  Mr.  and  Mrs. 
•d  are  proper  custodians  of  these  children,  and  that  they 
3  unlawfully  abstracted  from  their  home  by  their 
her,  the  question  arises  as  to  their  proper  disposition 
n  the  ground  of  legal  principle's.  In  arranging  this 
.1  result  the  Chancellor  appears  to  have  been  enibar- 
fed  by  the  form  of  the  proceedings;  he  declared  that 

legal  right  to  all  the  children,  except  such  as  were 
er  the  age  of  seven  years,  was  in  the  husband,  but  that 
i  proceeding  by  habeiis  corpus  he  had  not  the  j)ower  to 
.rd  them  to  him.  He  felt  himself  at  liberty,  however,  to 
blish  permanently  the  position  of  the  children,  placing 
n  in  the  custody  of  the  mother,  and  permitting  the 
er  to  visit  them  on  condition  that  he  should  not  use 
1  privilege  to  deprive  the  mother  of  their  custody  either 
:)ersuasion  or  force.  There  is  so  much  confusion  in  the 
ks,  and  conflict  of  judicial  sentiment  respecting  the  au- 
•ity  which  may  be  exercised  by  virtue  of  this  kind  of 
b,  that  it  is  not  to  be  wondered  at  that  there  should  be 
plexity  in  the  practical  application  of  the  doctrine,  but 
he  progress  of  this  cnuse  it  has  been  alrejidy  decided 
b  in  the  opinion  of  this  tribunal  the  present  case  came 
>re  the  Court  of  Chancery  in  such  a  guise  as  to  ap|K»al  to 
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iLs  general  jurLsdietion  over  the  interests  of  in&nts.    It  i^ 
up*3ii  this  principle,  thereto'^,  that  the  case  must  be  det-er- 
min'^J.     R.Hh  the  parties  to  this  litigation  have  called  ap^^ 
the  Court  of  Chancery  to  provide  for  the  permanent  custcKiy 
of  these  infants,  and  such  custody  must   be  adjudged      ^ 
accordance  with  those  considerations  upon  which  a  court    <A 
eijuity  acts  in  discharge  of  its  resjonsible  duty  as  the  |>\xl>- 
lic  euardian  of  minors. 

As  a  matter  of  strict  law,  it  cannot  l»e  denied  that  in  X  Vii3 
state,  as  at  common  law,  the  general  rule  is,  that  the  cl£^i^ 
of  the  lather  ^to  the  persons  of  his  infant  children,  is  p£»-X^- 
mount  to  th«>se  of  the  mother.  This  rule  is  so  entijc!""*^v 
axiomatic  that  it  wouM  Ix.-  idle  to  cite  authorities  in  its  f^  -c:^p- 
p:»rt.  But  this  rule  h,\s  only  a  sul»ordinate  applica^^c:^^^^ 
whenever  a  court  of  e»juity  is  calle«.l  upon  to  exercise  ^ 

authority  in   that  branch  of  its  cai>acity  just  referred  ^^' 

On  such  an  «:«c«:asion  it  is  not  the  drv.  technical  right  of         ^ 
father,  but   the  weltan*  of  the  child,  which  will  form  "^ 

-ul-siantial  basis  of  iudirment.     Thelciial  riccht  of  the  fat       ^  , 
will  not  1»  passed  by.  except  when,  in  the  opinion  of 
court,  the  well-Wing  oi  the  child  requires  such  su|>ersedi-:;^^^^^^' 
The   application    under  such  circumstances  is,  obviously. 


api>?al  to  the  discretion  of  the  court :   a  discretion,  whic 
♦  ours-^  i^.  as  far  a.^  i»racticable,  to  be  reirulated  bv  sett 
rules  and  adraitte*!  principles.     In  the  exercise  of  sue 
function  the  circumstances  of  each  case  must,  of  necessi 
l-ec-'jme  im[x>rtant  t-lements  entering  into  the  grounds  of 
cision.      The  character  of  the  resj^ective  parents,  the  a 
health,  sex,  and  numl»er  of  the  children,  and  the  pecuniar::^--^ 
resources  liable  to  contribution  for  their  nuuntenance  ar"^ 
eilucation.  are  all  considerations  which  should  and  must  ex 
more  or  less  influence  over  the  judicial  result.  In  the  prese 
case,  the  dutv  of  arbitratiuir  thus  l>etween  the  claims  of  the 
rival  i>i\rents,  in  view  of  the  l)est  interests  of  the  childre 
is  felt  to  Ik?  one  of  painful  responsibility.     In  common  wit 
ever}-  member  of  this  court,  I  have  felt  oppressed  with 
weight  and  delicacy  of  the  office,  and  now,  my  grea 
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action  is,  the  consciousness  that  if  I  have  erred  in  my 
usions,  such  error  has  not  occurred,  at  least,  from  want 
careful  consideration  of  the  subject.  The  judgment 
1  I  have  formed  is  this  :  that  the  eldest  child,  the 
hter,  who  is  now  nearly  of  age,  should  remain  in  the 
of  the  mother,  if  she  so  desire ;  that  the  same  disposi- 
ihould,  for  the  present,  be  made  of  the  two  youngest 
ren;  and  that  the  remaining  throi  children  should  be 
ered  over  to  their  father.  Provision  should  be  made  in 
lecree  for  the  reasonable  access  of  the  parents,  respec- 
fj  to  the  children,  and  a  privilege  should  likewise  be 
ved,  that  either  party,  in  case  of  any  material  change 
rcumstances,  should  be  permitted  to  come  into  court 
irther  directions  or  assistance. 

forming  these  conclusions  I  have  been  influenced  by  a 
ty  of  considerations,  among  which  are  the  following : 
the  custody  of  the  youngest  child  belongs  to  the 
er  by  force  of  the  statute ;  that  the  second  is  still  of 
;e  greatly  requiring  maternal  superintendence  and  care, 
can,  as  yet,  be  best  trained  in  company  with  his 
ger  brother ;  that  the  pecuniary  means  of  the  father, 
own  by  the  evidence,  seem  now  to  be  somewhat  nar- 
md  precarious,  and  that  these  children  now  are,  and 
been,  well  provided  for ;  and  that  the  eldest  child  is 
30  near  her  majority,  that  to  compel  her,  against  her 
to  abandon  her  present  home  and  course  of  education, 
ubmit  to  a  new  and  transient  control,  could  not  fail  to 
J  highly  prejudicial. 

e  decree  should  be  reversed,  and  a  new  one  entered 
rming  to  the  views  above  expressed. 

MER,  J. 

X)ncur  in  the  views  expressed  by  the  Chancellor  and 
hief  Justice,  in  regard  to  the  facts  of  this  case.  The 
;  in  my  opinion  is,  that  the  father  is  entitled  to  the 
aion  and  control  of  his  children  over  the  age  of  seven 
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years,  except  that  considering  the  age  and  sex  of  the  eldest 
daughter,  I  think  she  should  be  permitted  to  choose  with 
whom  she  will  reside. 

As  the  appellant,  when  he  was  deprived  of  his  children, 
was,  and  still  is  domiciled  in  the  city  of  Philadelphia,  I  do 
not  think  that  our  statutes  necessarily  apply  to  this  case.  It* 
he  had  sought  only,  by  means  of  a  habeas  corpus,  to  free  his 
children  from  illegal  restraint,  he  would  have  been  entitled 
to  such  action  by  the  Chancellor  or  a  judge,  and  should 
have  been  protected  in  taking  them  to  the  place  from  whence 
they  c^ime,  leaving  their  future  disposition  to  be  settled  by 
the  tribunals  of  that  place.  But  he  has  appealed  to  the 
special  power  of  the  Court  of  Chancery  of  this  stat^i  to 
regulate  the  condition  of  infants,  and  put  his  case  on  oiir 
laws.  Under  these  circumstances,  I  concur  in  the  decisions, 
that  the  youngest  child  shall  for  the  present  continue  with 
the  mother ;  and  although  I  do  not  dissent  from  the  decree 
ordered  by  the  majority  of  the  court,  directing  that  the 
next  oldest  boy  remain  with  her  for  the  present,  I  think  it 
right  to  say  that  I  should  have  been  better  satisfied  if  he 
also  had  been  committed  to  the  custody  of  his  father. 


Dalrimple,  J.,  dissenting. 

The  prosecutor  wjis  married  to  Adeline  T.  Baird,  on  the 
20th  day  of  September,  in  the  year  1849,  at  Princeton,  in 
this  state.     There  are  now  living  six  children,  the  issue  ot 
this  marriage.     The  oldest  is  a  daughter,  in  the  17th  year 
of  her  age.     The  others  are  sons,  aged  respectively  14, 12, 
10,  8,  and  5  years.     The  prosecutor  and  his  wife  lived  and 
cohabited  together  from  the  time  of  their  marriage  till  the 
11th   day   of  March,  in  the  year   1862,   when   the  wife 
abandoned  the  home  of  her  husband  in  the  citv  of  Phila- 
delphia,  took  with  her  the  five  oldest  children,  and  after- 
wards located  herself  with  them  in  this  state,  under  the 
protection  of  her  fjither.     The  sixth  child  was  born  within 
a  few  months  after  the  desertion.  The  wife  and  children  have 


MARCH  TERM,  1869.  391 

The  State,  Baird,  pros.,  v.  Baird  and  Torrey. 

continued  to  reside  in  this  state,  and  the  husband  in  Phila- 
delphia, ever  since  the  separation. 

On  the  18th  of  June,  1864,  more  than  two  years  after  the 

separation,  the  prosecutor  filed  in  the  Court  of  Common 

Pleas,  of  the  city  and  county  of  Philadelphia,  a  libel  for 

divorce  from  his  wife,  notice  of  which  was  duly  served  on 

her,  and  such  proceedings  were  thereupon  afterwards  had, 

that  a  decree  of  divorce  w^as  made  dissolving  the  marriage 

contract  between  the  parties,  on  the  ground  that  the  wife 

^3xi  willfully  and  maliciously  deserted  her  husband,  and  ab- 

^^nted  herself  from  his  habitation  without  reasonable  cause, 

^txi\  liad  persisted  in,  and  continued  such  desertion  for  the 

^iTn  of  two  years  and  upwards. 

On  the  12th  day  of  April,  1864,  two  years,  one  month, 
^n<i  one  day  after  the  prosecutor  had  been  deprived  of  the 
^^^^"tody  of  his  children,  he  sued  out  of  the  Court  of  Chan- 
^^^^^  of  this  state,  a  writ  of  habeas  corpus  against  his  wife 
^^^  her  father,  commanding  them  to  produce  the  bodies  of 
^^  said  children,  together  with  the  day  and  cause  of  their 
^^ing  taken  and  detained.     The  father  of  Mrs.  Baird  made 
^^"turn  to  the  writ,  that  the  children  were  not  detained  in 
^i^  custody,  but  that  they  were  in  the  custody,  charge,  and 
^^re,  and  under  the  control  and  direction  of  their  mother, 
^^d  were  living  with  her  in  Manchester,  in  the  county  of 
^cean,  in  this  state,  in  a  dwelling-house  occupied  by  the 
Mother  and  children,  and  in  which  the  mother  was  at  house- 
*^eeping  by  herself  with  her  said  children.     This  return  has 
^ot  been  traversed.     The  defendant,  by  whom  it  wjxs  made, 
i5j  therefore  out  of  the  controversy.     Mrs.  Baird,  by  her  re- 
turn, admits  the  custody  of  the  children,  atnd  produces  them 
in  obedience  to  the  writ,  and  alleges  two  causes  for  their  de- 
t-ention.     The  first  is,  that  they  are  her  children,  and  are  of 
^  tender  and  helpless  age,  and  require  the  nurture  and  care 
of  a  mother ;  second,  that  their  father  has  not  the  means 
of  maintaining  and  educating  them,  and  had  not  made  the 
Necessary  provision  for  maintaining  his  wife  and  children 
tor  a  large  portion  of  his  married  life.     For  the  purpose  of 
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supfiorting  the  latter  allegation,  she  gives  a  connected  te- 
torv  of  the  labors  of  the  prosecutor  in  his  profession,  vbich 
is  that  of  a  clenrvman.  shows  that  he  met  with  ill-success 
in  every  charge  over  which  he  was  placed,  and  therefore? 
she  says  he  was  not.  by  means  of  his  profession,  able  to  sup- 
[•ort  his  family.     The  reasons   for  her   separating  heraeu 
from  her  husband  she  alleges  are,  his  long  and  contintte^* 
ill-treatment  of,  and  cruelty  and  personal  violence  to  b^^* 
and  his  immorality  and  impurity  of  character.     Under  ^^ 
ceneral   chanre   of  immoralitv.   she.  amone  other  thiog^' 
charges  the  prosecutor  with  frequenting  houses  of  ill-feii^f ' 
and  consorting  with  lewd  women,  and  that  he  behaveti     ^^ 
an  immoifst.  indecent,  and  unbecominir  manner  toward*   '^^^ 
female  servants  of  hi?  tamily.    The  prosecutor  responds  ^ 
says,  that  his  children  are  no  more  helpless,  and  that  t 
no  more  re«quire  the  nurture  an-l  care  of  their  mother  it^^ 
onlinarv  children  of  like  aires,  and  denies  the  chan?esF 
inability  to  su{»j».:'rt  his  family,  of  immorality  and  imput"^  I 
of  character,  and  of  cruelty  to  and  ill-treatment  of  his  vri^ 
UjK)n  the  issue  thus  forme«l  a  mass  of  evidence  has  h^^^ 
taken.  m«>?i  of  which,  in  my  opinion,  throws  no  light  wha^ 
ever  uj^on  the  n:^l  ijuestions  to  lie  determine*!.     It  will  b--^ 
jKTceivetl   that  the  joint  to  l:»e  decided  is,  not  whether  tLc=== 
children  are  illetrallv  restrain»?d  of  their  libertv,  but  thr*^ 
i  >sue  is  so  fram^\l  as  to  compel  the  o?urt  to  decide  whether, 
under  the  ciroumstauL^es  of  this  case,  the  father  or  mother 
of  these  children  is  entitleti  to  their  custodv.     The  father 
contends  that  the  law  nives  him  the  cust«Ddv  of  his  children; 
the  mother  sets   up  a  ounter  claim :  and  the  court  must 
settle  whether  the  right  of  the  lather  or  mother  is  para- 
mount. That  was  the  question  which  the  learned  Chancellor 
met  and  decidevl.     The  decree  from  which  the  prosecutor 
appeals  is.  that  the  custody  of  all  the  children  of  the  prose- 
cutor and  his  wife  is  awar«led  to  their  mother,  that  the 
children  are  to  l»e  at   lil»ertv  to  remain  with  their  mother, 
and  the  father  must  be   allowed  to  visit  his  children  at 
pix^r  times,  and  under  proper  limitations,  on  the  condition 
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he  shall  not  use  these  visits  to  deprive  their  mother  of 
tustody  of  the  children,  either  by  persuasion  or  force. 
r  the  common  law,  the  father  is  entitled  to  the  custody  of 
is  minor  children.  That  is  the  rule  in  this  state,  except 
r  forth  as  it  has  been  altered  by  the  act  of  March  20th, 
',  and  the  supplement  thereto,  of  March  15th,  1861. 
Dig,  391.  By  force  of  the  acts  referred  to,  if  husband 
wife  live  in  a  state  of  separation,  whether  divorced  or 
on  habeas  corpus  the  wife  shall,  if  not  an  improper 
dian,  be  entitled  to  the  custody  of  the  children  within 
SLge  of  seven  years,  until  they  shall  attain  that  age, 
)8  there  is  a  decree  of  divorce  separating  husband  and 

which  provides  for  the  custody  and  disposition  of  their 
\r  children.  The  statutes,  in  effect,  declare  that  the 
aon  law  shall  remain  in  force,  except  as  to  children 
r  seven  years  of  age.  It  is  not  necessary  to  cit^ 
orities  in  support  of  a  rule  so  long  and  well  settled, 
law  of  nature  and  society  concur  in  giving  to  the  father 
3Ustody  of  his  minor  children.  In  the  case  of  Foster 
[IstoUj  6  Howard  (Miss.)  Hep.  406,  Chief  Justice 
key,  in  a  dissenting  opinion,  says :  "  We  are  informed 
le  first  elementary  books  we  read,  that  the  authority  of 
iather  is  superior  to  that  of  the  mother.     It  is  the  doc- 

of  all  civilized  nations.  It  is  according  to  the  revealed 
and  the  law  of  nature,  and  it  prevails  even  with  the 
lering  savage,  who  has  received  none  of  the  lights  of 
ization.  The  father  is  considered  the  head  and  governor 
le  family."     In  the  case  of  The  People  v.  Mercein,  3 

422,  Justice  Bronson  says :  "  It  may  be  best  that  the 

should  be  declared  head  of  the  family,  and  that  she 
Id  be  at  liberty  to  desert  her  husband  at  pleasure,  and 

the  children  of  the  marriage  with  her.  But  I  will  not 
ire  what  the  law  ought  to  be ;  that  prerogative  belongs 
hers.  I  will  however  venture  the  remark,  even  at  the 
rd  of  being  thought  out  of  fashion,  that  human  laws 
ot  be  very  far  out  of  the  way  when  they  are  in  accord- 

wlth  the  law  of  God."  Ju.stice  Elmer,  in  his  charge  to 
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tli*^  jury  in  the  case  of  Magee  v.  Holland^  3  Dutcher  ^^' 
iays  :  *'  By  the  law  of  the  land,  a  father,  unless  deprived  ^ 
it  by  appropriate  legal  proceedings,  has  a  right  against  ^ 
the  world  to  the  services  and  the  company  of  hia  legitim^^*-*^ 
children ;  and  no  one.  not  even  his  wife,  the  mother  of  t 
children,  has  a  right  to  deprive  him  of  it.  It  is  the  duty 
the  wife  to  live  with,  and  to  take  care  of  their  children." 

But  there  are  exceptions  to  this  rule,  which  are  as  w  ^ 
established  as  the  rule  itself.    If  the  child  be  of  tender  yea 
re^juiring  the  nurture  and  care  of  the  mother,  or  if  t 
father  for  any  reason  be,  in  the  opinion  of  the  court, 
unfit  custodian  of  his  children,  thev  mav  be  taken  from  h 
and  their  custody  awarded  to  their  mother.     The  welfare 
the  children  is  to  be  regarded,  and  the  court,  in  its  disc 
tion,  is  to  see  to  it  that  they  are  placed  in  the  custody 
the  father  or  mother,  as  may  be  most  for  their  good, 
discretion  which  the  court  is  to  exercise  in  regard  to 
custCKlv  of  minor  children,  is  not  an  arbitrary  discreti 
which  has  been  well  said  to  be  the  law  of  tyrants,  bu 
judicial  discretion,  governeii  in  each  case  by  fixed  rules 
principles.     In  the  well  considered  opinion  of  Chief  Just 
Sharkey,  from  which  I  have  already  quoted,  he  holds 
following  language,  which  appeal's  to  me  to  state  correc 
the  law  upon  this  subject :  **  The  court  may  exercise  a 
cretion  for  the  benefit  of  the  child  and  place  it  where 
interests  would  be  best  promoted.     But  this  must  be  de 
mined  by  a  judicial  discretion,  not  captious,  or  unrestrain 
or  arbitrarv.     And  this  discretion  can  only  be  exercised 
a  sufficient  showing.     But  if,  on  the  other  hand,  the  fatL 
or  guardian  be  a  suitable  i)erson  to  have  the  child,  t 
there  is  no  discretion  with  the  court.     The  court  must, 
such  cases,  regard  the  legal  right.     They  are  as  much  Ik)u^ 
by  it  as  by  the  law  on  any  other  subject.     A  dilTerent  r 
is  destructive  of  the  law ;  for  if  the  court  in  all  cases  nu 
aw^ard  the  child  to  whom  it  pleases,  this  would  make 
will  of  the  court  the  law.     It  is  in  vain  that  the  law  h^ 
given  the  father  the  right  to  the  custody  of  hia  child, 
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as  also  given  him  power  to  appoint  a  guardian,  if  a  court 
r  judge,  on  habeas  corpus  may,  of  a  mere  arbitrary  will, 
efeat  these  laws.  This  is  the  doctrine  of  all  the  well  ad- 
idged  cases  which  have  been  cited;  it  is  the  dictate  of 
eason.  Nor  does  the  law  deprive  the  father  of  the  right 
n  slight  grounds;  there  must  be  an  obvious  reason  for  pre- 
?rring  the  mother,  otherwise  there  is  no  room  for  the  exer- 
ise  of  discretion."  The  prosecutor  is  therefore  entitled  to 
be  custody  of  his  children,  unless  their  good  requires  that 
bey  should  remain  with  the  mother.  What,  if  any,  facts 
r  circumstances  appear  in  this  case  which  will  justify  the 
ourt  in  awarding  the  custody  of  these  children,  or  any  of 
bem,  to  the  mother?  What  reasons  does  she  assign  for 
atking  and  detaining  the  children  from  their  father,  who  is 
beir  natural  and  legal  guardian  ?  It  is  said,  in  the  first  place, 
bat  they  are  of  a  tender  and  helpless  age,  and  require  the 
urture  and  care  of  a  mother.  No  evidence  has  been  taken 
3  show,  and  it  was  not  insisted  on  by  counsel  of  defendant 
n  the  argument,  that  the  children,  or  any  of  them,  are 
ickly  or  of  feeble  constitution.  They  no  more  require  the 
are  and  nurture  of  the  mother  than  ordinarily  healthy 
hildren  of  the  same  age.  The  bare  allegation  unsupported 
•y  proof,  that  they  require  the  care  and  nurture  of  the 
lother,  will  not  suffice  to  take  the  case  out  of  the  general 
ule.  The  next  allegation  is,  that  while  Mrs.  Baird  lived 
fith  her  husband,  he  did  not  sufficiently  provide  for  his 
imily,  and  has  not  now  the  means  of  supporting  and  edu- 
ating  his  children.  The  prosecutor  and  his  wife  were,  at 
be  time  of  their  marriage,  without  property,  and  had 
othing  on  which  to  depend,  save  the  personal  exertions  of 
be  husband.  I  think  the  evidence  clearly  shows  that  he  is 
ossessed  of  talents  and  learning,  by  which  he  may  earn  a 
Dmfortable  support  for  himself  and  children,  and  that  the 
ecided  weight  of  the  evidence  is,  that  though  never  in 
ffluent  circumstances,  yet  he  always  provided  his  family  a 
ecent  and  comfortable  support.  It  may  be  that  his  ill- 
ttccess  in  his  profession  is  fairly  attributable,  to  some  extent 
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at  least,  to  his  many  and  oft  repeat^  domestic  troubles,  for 
some  of  which  he  may  not  be  alone  to  blame.     I  have  no 
fear  that  these  children,  if  given  to  the  father,  will  auffer 
for  the  want  of  the  common  comforts  and  necessaries  of  life, 
nor  that  their  education,  mental  or  moral,  will  be  neglectei 
On  the  other  hand,  we  must  consider  that  the  mother  haB 
no  property,  but  is  wholly  maintained  by  the  bounty  of 
another.     It  is  next  urged  that  the  prosecutor  is  of  such 
immoral  cliai'acter  and  vicious  habits,  as  to  render  him  an 
unfit  person  to  have  the  care  and  training  of  minor  children. 
Without  going  into  an  examination  of  all  the  evidence  aP" 
plicable  to  this  branch  of  the  case,  I  shall  content  myself 
with  simply  saying  what  I  conceive  to  be  due  to  the  caus® 
of  truth  and  justice,  and  that  is,  that  the  charges  of  profr' 
gacy  and  immorality,  alleged  by  the  wife  against  the  b^ 
band,  are  unfounded,  unsupported  by  any  satisfiactory  ^^'^' 
dence,  and  most  completely  disproved.     In  respect  to    ^^ 
falsity  of  these  charges,  I  do  not  think  there  can  be  ox*^ 
but  one  oi)inion.     There  is  not,  then,  anything  in  the    ^^^' 
cumstances,  life,  or  character  of  the  father,  which  sbc>^  ^ 
<leprive  him  of  the  comfort,  society,  care,  and  education-  ^^ 
his  children.     Through  all  his  married  life  he  seems  to  b.^*^^ 
done  all  in  his  power  to  promote  the  welfare  and  happii^*®* 
of  his  wife  and  children.     In  my  opinion,  it  would  bo    ^^^ 
exercise  not  of  a  judicial,  but  an  arbitrary  discretioHr 
transfer  the  custody  of  these  children,  or  any  of  them,  fc^"^ 
the  father,  where  the  law  has  placed  it,  and  give  it  to    "^^ 
mother.     In  the  case  of  The  Covivionwealth  v.  BriggSf 
Pick,  205,  Chief  Justice  Shaw  savs:  "The  court  will    **^^ 
bound  to  restore  the  custody  where  the  law  has  placc*<*-     \ ' 
with  the  father,  unless  in  a  clear  an<l  strong  case  of  \xi^ 
ness  on  his  part  to  have  such  custody.     The  unauthori  ^^ 
s(»paration  of  the  wife  from  h(T  husband  without  any  ap"  ^ 
rent  justitiable  (iauf»e,  is  a  strong  reason  why  the  child  sho  "^ 
not  be  r(\^tore<l  to  her."  , 

It  ai>j)ears  l»y  a  decree  of  a  court  having  jurisdiction'^ 
the  parties  and  the  subject  matter,  that  the  desertion  of 
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rosecutor  by  his  wife  Wiis  without  any  reasonable  cause, 
ut  was  willful  and  malicious.  In  the  divorce  suit  in  Phila- 
elphia  she  was  served  with  process,  had  full  opportunity  to 
ppear  and  make  defence,  and  I  believe  did  appear,  but  the 
ecree  was  against  her.  But  aside  from  the  decree,  I  do 
ot  think  the  reasons  assigned  by  the  wife  for  her  abandon- 
lent  of  the  home  of  lier  husband,  are  supjx)rted  by  the 
vidence.  I  have  already  disposed  of  the  charges  of  immo- 
ality.  Thase  of  ill  treatment  of  and  cruelty  to  herself  are 
ot  proved.  True,  she  testifies  to  acts  of  personal  violence 
v'kich,  if  satisfactorily  proved,  might  perhaps  justify  the 
eparation  of  the  wife  fi'om  her  husband ;  but  I  agree  with 
he  Cliancellor  in  the  belief  that  the  feelings  of  hostility 
mtertained  by  the  wife  towards  her  husband,  have  led  her  un- 
x)nsciously  to  magnify  the  veriest  trifles  into  acts  of  brutal- 
ty  and  heartless  cruelty.  The  prosecutor  denies  these  charges 
>f  violence  to  the  person  of  his  wife,  and  details  at  length 
he  occurrences  out  of  whicli  thev  took  their  rise.  His 
;tory  bears  the  impress  of  truth.  I  cannot  believe,  from 
the  evidence  before  me,  that  Mrs.  Baird  left  the  home  of  her 
iiusband  because  her  personal  safety  required  it,  nor  be- 
.*ause  of  any  personal  viol<Mic(^  threatened  or  committed. 
It  is  alleged  that  her  husband,  shortly  before  the  separation, 
charged  her  with  an  attemjjt  to  produce  an  abortion  upon 
ber  own  person.  It  is  said  on  the  one  hand  that  the  charge 
kvas  without  foundation,  and  was  cruel,  and  showed  a  wanton 
lisregard  by  the  husbainl  of  the  feelings  of  his  wife.  On 
ho  other  hand  it  is  affirmed  that  the  real  reason  why  the 
vif«3  left  her  husband  was  because  he  luxd  detected  her  in 
his  attempted  abortion.  Without  going  into  any  discus- 
don  of  the  truth  or  falsity  of  the  charge,  I  may  say  that  I 
ihink  no  one  can  shut  his  (?yes  to  the  fixct  that  the  evidence 
ipon  which  the  prosecutor  acted  in  making  the  charge  fully 
warranted  him  in  making  it,  and  the  circumstances  wer(^ 
such  as  to  cixW  upon  him  to  make  a  full,  thorough,  and 
searching  examination  of  the  nature  and  character  of  the 
medical  treatment  to  which  his  wife,  without  his  knowledge 
Vol.  VI.  2  c 
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or  consent,  had  been  subjected.     I  am  satisfied  that  in  all 

his  conduct  in  this  regard  he  wa,s  actuated  by  the  purest 

and  beat  motives,  and  had  he,  under  the  circumstances,  (lone 

less  than  he  did,  he  would  have  become,  morally  at  least,  a 

jXLrticeps  criminU,     As  a  husband  and  father  he  was  called 

upon  to  assert  his  authority  to  prevent  what  appeared  to 

him  to  be  an  attempt  to  perpetrate  in  his  house  a  crime  of 

a  most  heinous  character.     He  wtis  awake  to  his  duty,  and 

performed  it  in  a  manner  neither  indiscreet  nor   unkind. 

His  conduct  in  that  matter,  so  far  from  going  to  show  his 

unfitness  for  the  care  and  education  of  his  children,  or  his 

cruelty  to  or  ill  treatment  of  his  wife,  impresses  me  with 

the  belief  that  he  is  a  man  of  kind  heart,  good  morals,  and 

correct  principles.     Mrs.  Baird  has  denied  the  charge  on 

oath,  and  in  that  denial  is  supported  by  the  physician  who 

attended  her  at  the  time  the  alleged  abortion  was  attempted. 

It  is  not  now  necessary  to  settle  on  which  side  lies  the 

weight  of  evidence.     I  entirely  agree  with  the  Chancellor 

that  the  evidence  on  which  the  prosecutor  acted,  even  with 

the  contradiction  of  the  charge  before  us  (which  he  had  not), 

would  not,  in  a  court  of  law,  be  deemed  insufficient  to  sui>- 

I>ort  a  verdict. 

The  conclusion  to  which  I  am  forced  is,  that  the  decree  of 
divorce  in  Pennsylvania  is  founded  in  fact,  and  that  the  wife 
harl  no  reasonable  cause  for  her  desertion  of  her  husband. 
For  two  years  and  upwards  she  lived  in  a  state  of  separa- 
tion unauthorized  by  law,  though  in  the  meantime  her  bus- 
band   addressed   to   her   the   most    touching   letters    that 
husband  could  write  to  wife,  imploring  her  for  her  own 
sake,  for  his,  and  that  of  their  innocent  children,  to  return 
to  the  post  of  duty  and  honor.     To  these  appeals  she  turned 
a  deaf  ear,  and  refused  even  to  see  the  writer,  though  he 
ha<l  assured  her  that  his  arms  were  wide  open  to  receive 
her,  and  that  he  was  willing  to  forget  and  forgive.    The 
prosecutor,  after  w^aiting  over  two  years,  commenced  the?^.' 
proceedings.     They  in  no  wise  alter  the  wife  s  course  of 
conduct ;  she  puts  in  a  return  to  the  WTit,  which  shows  that 
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aer  feelings  are  hostile  to  her  husband,  and  that  she  cannot 
io  him  common  justice ;  then  follow  the  proceedings  for 
livorce.  From  the  hour  when  the  wife  deserted  her  hus- 
Mind,  and  clandestinely  took  away  the  children  without  the 
vnowledge  or  consent  of  their  father,  she  has  not  for  a 
noment  relented,  but  has  been  determined  to  remain  sepa- 
i*ate  from  her  husband,  and  retain  control  of  the  children.  I 
?annot  under  such  circumstances,  though  she  may  be  a  kind 
md  devoted  mother,  commit  to  her  custody  and  training 
hese  children.  To  do  so  would  be  to  expose  thtTm  to  influ- 
ences inimical  to  their  father,  and  the  result  would  be,  that 
rhen  they  arrive  at  years  of  discretion  their  afiections 
rould  be  alienated  from  him,  and  thev  would  not  entertain 
>r  him  the  reverence  or  respect  due  from  a  child  to  its 
arent.  If  in  the  end  the  mother  shall  succeed,  and  the 
ight5  of  the  fiither  be  disregarded,  the  example  can  only 
.'ork  QviL  Admitting,  as  I  cheerfully  do,  that  both  parents 
eek  the  best  good  of  the  children,  I  believe  that  when  the 
xcitement  of  the  present  controversy  shall  have  passed 
way,  the  mother  herself  will  admit  that  the  proper  place 
jr  the  children  is  with  the  father,  whom  the  law  has  desig- 
lated  as  their  guardian  and  protector. 

Nor  do  I  see  upon  what  principle  wo  can  make  a  division  of 
his  group  of  children,  between  the  father  and  mother.  Are 
•ne-half  to  be  given  to  the  fother,  and  the  other  half  to  the 
nother?  True,  the  mother  has  succeeded  in  disregard  of  the 
ights  of  the  father,  in  withdrawing  the  children  from  a 
oreign  jurisdiction  where  they  belong,  to  this  state.  Has 
he  thereV>y  acquired  any  rights  ?  Why  should  the  daughter 
>e  given  to  the  mother  ?  Because  she  is  a  daughter  ?  Is 
here  any  principle  of  law  by  which  the  right  of  the  father 
o  the  serv-ices  and  society  of  his  daughter,  is  any  less 
acred  than  it  is  in  (.\'i,se  of  a  son?  Suppose  the  daughter 
vere  the  onlv  child,  would  she,  under  the  circumstances  of 
his  case,  be  given  to  the  mother  ?  Are  the  rights  of  tlu* 
kther  in  respect  to  that  child  in  anywise  impaired,  becau.se 
le  hjis  other  children  ?     I  have  foiled  to  di.scern  any  reason 
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for  giving  any  of  these  children  to  the  mother,  which  does 
not  apply  with  equal  force  to  all.    It  will  be  best  for  them,   io 
be  kept  together,  and  brought  up  under  the  same  influei:ioe8. 
Rather  than  separate  them  I  would  give  them  all  to     the 
mother.     If  the  father  is  fit  and  competent  to  have      tlie 
custody  of  his  children,  I  cannot  see  upon  what  principle  ^'^        ] 
can  take  any  of  them  away  from  him.     I  do  not  think     tli^ 
statutes  referred  to  apply  to  a  case  like  this.     It  must-     *^ 
recollected  that  the  wife  has,  in  fraud  of  the  rights  of      ^^^ 
husband,  withdrawn  herself  and  children  from  a  for^s^^^ 
jurisdiction.     Her  legal  residence  up  to  the   time  of      ^ 
divorce  at  lea,st,  was,  and  that  of  the  children  yet  is,  i^"* 
neighboring  state.     I  do  not  think  she  can  invoke  the 
of  our  statutes  and  claim  the  passession  of  the  child 
un<ier  seven  years  of  age.     To  allow  her  to  do  so  would 
to  allow  her  to  take  advanti\ge  of  her  own  wrong. 
st<\tutes  were  designed  for  no  such  case.     Can  it  be  that 
wife,  by  a  fraudulent  withdrawal  of  her  children  from  Ph: 
delphia  to  this  state,  contrary  to  law,  can  acquire  rig 
which  would  not  have  been  accorded  to  her  if  she  had 
mained  at  the  place  of  her  residence?    I  think  not.    Nev 
theless  the  prosecutor  in  his  petition  for  the  habeas  oorp 
only  claims  the  custody  of  the  children  above  seven  years 
age,  and  (roncedes  the  right  of  the  mother  to  those  unci* 
.^even,  and  as  the  case  has  been  litigated  with  the  undeJ 
standing  on  both  sides  that  the  statutes  applied  to  it,  I  an::^ 
not  therefore  now  willing  to  make  a  case  for  the  prosecutor^-^ 
which  he  has  not  made  for  himself,  nor  to  make  his  claim 
broader  than  he  himself  has  made  it.     To  do  so  might  lead 
to  injustice.     Nor  do  I  think  in  a  case  like  this,  the  court 
should  be  (controlled  by  the  washes  of  the  children.     They 
were  attached  to  their  father,  and  he  to  them,  when  they 
were  taken  from  him.     It  may  be  that  after  the  lapse  of  six 
vears  their  affections  have  been  alienated  from  their  father. 
If  so,  he  should  have  the  opportunity  to  win  back  their  lost 
affections,  and  train  them  up  to  love,  reverence,  and  respect 
him. 
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?he  result  to  which  I  have  come  is,  that  the  decree  of  the 
i^ncellor  should  be  reversed,  and  a  decree  made  that  the 
secutor  have  delivered  to  him  all  the  children  except  the. 
Lugest,  and  that  that  one  remain  with  the  mother  until  it 
U  attain  the  age  of  seven  years ;  each  j>arent  to  be 
>wed  to  visit  the  children  at  all  proper  times;  neither, 
vever,  to  take  advantage  of  such  visits  to  interfere  with 
«  custody  of  the  children,  as  decreed  by  this  court. 

Ihe  decree  was  reversed  by  the  following  vote : 

jFor  reversal — Beasley,  C.  J.,  Bedle,  Clement,  IJal- 
MPLE,  Depue,  Elmer,  Kennedy,  Oodkx,  Vail,  Wales, 

OODIIULL.      11. 


-For  affirnmyicc — VREDENBrRrtH. 
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Merritt,  apj>ellant,  <and  Brown,  re8i)ondent. 

1.  A  party  who  would  seek  8|»ecific  performance  must  be  prompt  in  ask- 
5  the  aid  of  the  court.  Unreasonable  delay  will,  of  itself,  be  often  a  bar 
a  suit  of  tliis  character. 

2.  Executed  parol  agreements  to  buy  in  property  at  a  sheriff's  sale  for  the 
lefit  of  defendants  in  execution,  can  be  sustainetl  only  on  the  ground  of 
ud. 

\.  When  the  elements  of  the  case  are,  simply,  a  purchiu»e  under  a  parol 
>mise  to  hold  for  the  benefit  of  the  defendant  in  execution,  such  a  trans- 
ion  cannot  be  enforced  either  at  law  or  in  equity. 

1.  The  defendant  agreed  by  parol  to  purchase  property  at  a  sheriff's  sah- 
the  benefit  of  the  defendant  in  execution  ;  the  latter,  at  the  time  of  thr 
reement,  assigning  to  him  twenty-five  shares  of  stock  to  make  the  pur- 
Ase  "more  beneficial  to  him."  It  was  also  agreed  that  the  defendant  in  ex- 
ition  should  raise  the  purchase  money,  and  take  the  property  within  sixty 
ys  after  the  sale.  Ildd,  that  the  defendant  in  execution  having  fulled  to 
ise  the  money  and  redeem  the  property  for  over  two  years,  and  having  per- 
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initted,  in  the  interim,  the  purchaser  to  improve  the  property,  and  in  »oiBe 
re«pecta  use  it  as  his  own,  had  lost  his  right  to  enforce  the  specific  j>er- 
formance  of  the  contract.  Held  also,  that  the  stock  stood  as  coUat-eTal 
security,  and  that  the  purchaser  must  account  for  its  value,  it  having  "fc>««n 
Hold  by  him. 


The  opinion  of  the  Chancellor  is  reported  in  4  C       -X- 
Green  286. 

Mr.  Ahcard  and  Mr.  Williamson,  for  appellant. 

Mr.  GUchriatj  Attorney-General,  and  Mr.  Bradley,       ^^^ 
respondent. 

The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

This  bill  seeks  the  specific  performance  of  an  agreenm 
alleged  to  have  been  made  by  the  defendant  to  purchase, 
the  benefit  of  the  complainant,  certain  lands  which  >v 
sold  under  an  execution  against  him,  issued  out  of  the  C(y'^^ 
of  Chancery  in  a  foreclosure  suit.    The  substantial  facts  u; 
which  the  complainant  relies  are,  that  at  the  sheriff  s  s^ 
referred  to,  enough  had  been  rai^Bd  to  satisfy  all  the  moi2< 
due  on  the  mortgage  except  a  balance  of  $9000,  and  thi 
being  anxious  to  save  the  residue  of  his  property,  he  re 
quested  the  defendant  to  buy  it  for  him,  who  consenting^ 
the  complainant,  "  for  that  purpose  and  as  a  part  of  the  pur- 
chase money,"  assigned  to  him  twenty-five  shares  of  stock, 
of  the  value  of  $2500.     It  is  thus  shown  that  the  purchase 
was  made  upon  this  arrangement,  no  one  present  at  the  sale 
being  interested  in  making  the  property  bring  more  than 
the  amount  due  to  the  mortgagee.     The  inequity  charged 
upon  the  defendant  is,  that  he  refuses  to  permit  the  property 
to  be  redeemed  according  to  this  agreement. 

The  general  question  as  to  the  legality  of  parol  trusts  of 
this  character,  was  discussed  with  much  acumen  upon  the 
argument  before  this  court.     Among  other  topics,  the  con- 
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Bideration  was  very  forcibly  i)res8ed,  that  it  was  of  pre- 
eminent importance  to  enforce,  with  vigor,  the  statute  of 
frauds  in  its  application  to  sales  made  by  public  officers  in 
pursuance  of  legal  process.  There  can  be  no  doubt  that 
there  is  great  weight  in  this  argument.  To  permit,  under 
ordinary  circumstances,  parol  trusts  to  be  set  up  by  defend- 
ants in  execution,  against  purchases  at  these  sales,  would,  I 
think,  be  obviously  subversive  of  the  true  interests  of  all 
parties  connected  with  them.  Perhaps  no  means  could  be 
devised  more  calculated  to  introduce  distrust  into  the  mind 
:>f  buyers,  and  bring  about  a  sacrifice  of  the  property 
>fFered  for  sale.  The  admission  of  parties  as  witnesses  in 
heir  own  favor,  coupled  with  the  privilege  of  complainants 

0  waive  the  oath  to  the  answer  of  their  adversaries,  would 
argely  enhance  the  evils  to  be  apprehended  from  the  intro- 

1  action  of  such  a  rule  in  our  equibible  system.  When, 
herefore,  the  elements  of  the  ciise  are  simply  a  purchase, 
inder  a  parol  promise  to  hold  for  the  benefit  of  the  defend. 
>nt  in  execution,  I  think  such  an  arrangement,  the  stxitute 
•f  frauds  being  set  up  as  a  defence,  cannot  be  enforced 
either  at  law  or  in  equity.  Such  arrangements  do  not,  in 
ny  opinion,  fall  within  the  doctrine  which  enables  a  court 
>f  equity  to  effectuate,  in  derogation  of  the  statute,  parol 
contracts  touching  lands  on  the  plea  of  part  performance. 
My  reason  for  this  view  is,  that  in  the  instance  now  under 
consideration,  the  contnict  between  the  defendant  in  execu- 
:ion  and  the  purchaser  is,  in  no  legal  sense,  partly  per- 
formed. Such  purchaser  neither  obtains  nor  holds  possea- 
<ion  of  the  premises  purchased  by  virtue  of  his  agreement 
to  take  the  property  in  trust.  On  the  contrary,  he  enters 
upon  the  land  by  force  of  the  title  vested  in  him  through 
the  deed  from  the  sheriff,  by  operation  of  law.  With  respect 
to  his  possession,  the  defendant's  contract  with  him  is  entirely 
lugatory ;  consequently,  I  am  not  able  to  perceive  how  it  is 
X)  be  claimed  that  such  possession  is,  in  part,  an  execution 
)f  such  contract.  It  should  also  be  observed  that  this  rule, 
f  adopted,  would  ha  disastrously  broad,  for  it  would  em- 
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brace  every  case  of  an  agreement  to  buy  in  lands  in  beh^^  ^ 
of  a  defendant  in  execution,  no  matter  how  free  from  opp: 
sion  or  unfairness  the  transaction  might  otherwise  be. 
think  there  are  not  any  decisions  in  tliis  state  which  sustifc- 
such  a  doctrine.     In  Combs  v.  Little,  3  Grema  Ch.  3L 
the  st-atute  of  frauds  was  not  pleaded,  and  in  that  case,  as  a 
in  Marlatt  v.  Wai-wick,  4  C  E,   Green  439,  there  we 
present  circumstances  of  fraud  upon  which  the  judgment 
the  court  rest<3d.     In  the  latter  oiise,  I  have  always  unde 
stood  the  point  now  considered  was  not  mooted  in  argume 
and  was  passed  without  adjudication  by  this  court.     I  ha 
remarked  that  in  both  of  these  cases  there  were  facts 
I)roof  evincive  of  fraud  on  the  part  of  the  purchaser,  an 
this,  in  my  estimation,  is  the  correct  ground  on  which  to 
the  jurisdiction  of  equity  to  enforce  these  parol  contracts 
Whenever  an  agreement  of  this  nature  has  been  ent^rexl  int^ 
and  the  purcliaser  has  made  use  of  it,  or  of  any  other  coir" 
trivance,  to  obtain  the  property  in  execution  for  an  inad 
quate  price,  or  to  the  oppression  of  the  defendant,  the  rigli 
to  equitable  relief  is  clear.     The  jurisdiction  is  founded  o 
the  sure  ground  that  it  is  the  province  of  a  court  of  coi 
science  to  prevent  the  statute  of  frauds  from  being  mad 
productive  of  the  very  evils  it  was  designed  to  suppres.'=^-=- 
But  even  in  this  class  of  cases,  so  important  is  it  to  main  ^ 
tain  the  utmost  confidence  in  the  efficiency  of  judicial  sale^^^ 
the  purchaser  should  be  protected  against  all  pretences  of  s^ 
trust  by  parol,  unless  his  viala  fides  be  proved   by   th^ 
clearest  and  most  complete  evidence.     But  where  such  de  '^= 
monstrative  proof  exists,  and  where  the  contract  betweei 
the  defendant  in  execution  and  the  purchaser  is  not  of  sucl 
a  character  as  to  affect  injuriously  the  rights  of  creditors^^^ 
then,  as  has  been  already  remarked,  a  court  of  equity  wil 
frustrate  the  contemplated  fraud  by  enforcing  the  contrac 
specifically  between  the  parties. 

But  in  the  case  now  before  us,  this  question  does  not  i 
fact  arise,  as  the  statute  of  frauds  has  not  been  set  up  as 
defence,  and  the  foregoing  intimations  of  opinio^  have  bee 
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designed  to  exclude  any  inference  which  might  have  been 
made,  if  the  subject  had  been  passed  without  remark,  that 
other  views  were  acquiesced  in. 

The  defence  set  up  in  this  bill  rests  upon  two  grounds : 
First,  that  although  the  defendant  did,  in  truth,  agree  with 
the  complainant  to  buy  in  the  lands  in  quest!  >n  lor  his  benefit, 
that  a  fixed  time  to  redeem  was  limited  h:  the  terms  of 
such  contract ;  and  second,  that  if  no  tim )  ..  us  originally 
limited,  still  the  complainant's  right  to  enforce  the  trust  has 
been  lost  by  his  own  delay  and  laches. 

As  I  regard  the  facts  of  this  cjise,  time  was  not  of  the 
ossence  of  this  contract  between  these  parties.     According 
to  the  defendant's  representation  of  the  transaction,  the  com- 
|>lainant  agreed  to  relieve  him  of  the  burthen  of  this  pur- 
cjhase  within  sixty  days  from  the  time  of  the  sale.     I  have 
no  doubt  that  both  these  parties  supposed  it  probable  that 
this  would  be  done,  but  I  have  failed  to  observe  anything  in 
the  proofs  which  appears  to  indicate  that  the  complainant 
Avas  to  lose  absolutely  the  right  of  redemption,  if  he  failed 
to  comply  on  the  day  specified.     The  property  was  bought 
in  at  a  price  arbitrarily  agreed  upon,  and  without  any  exact 
reference  to  its  real  value ;  it  is  clear  that  the  complainant 
regarded  it  to  be  of  a  greater  value  than  the  sum  so  fixed ; 
it  would,  therefore,  be  a  veiy  harsh  'construction  of  his 
agreement  with  the  defendant,  to  say  that  it  was  the  under- 
standing that  if  he  was  not  punctual  to  the  moment  with 
his  money,  his  right  to  redeem  was  forfeited.     I  think  it 
would  require  very  plain  language,  or  very  strong  circum- 
stances, to  justify  such  a  conclusion.     The  general  principle 
is,  that  time  is  not  regarded  in  equity  as  material  to  the 
contract,  unless  it  is  made  so  by  express  stipulation,  or  it 
reasonably  follows  from  the   situation   of  the   contracting 
parties. 

But  it  is  not  necessary  to  pursue  this  subject  in  any 
further  detail,  for  on  the  second  point  taken  in  the  answer, 
I  am  clear  in  my  conclusion  in  favor  of  the  defendant. 
Whatever  may  have  been  originally  the  nature  of  the  agree- 
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ment,  with  respect  to  the  point  just  considered,  I  have  n-  — ao 
doubt  the  Chancellor  was  justified  in  concluding  that  th-^«e 
complainant  had  lost  the  right  by  his  own  remissness,  t_=o 
call  for  a  reconveyance  of  this  land.  The  usual  maxim  ifc= — =«, 
that  a  party  seeking  specific  performance  must  show  himseL  If 
ready,  desirous,  prompt,  and  eager,  to  perform  the  contrac»^  t. 
Unreasonable  delay  will,  of  itself,  be  often  a  bar  to  a  suit  <  -pf 
this  character.    3  White  4*  Tudor  8  L.  C.  in  Eq.  83.     "  An  ^^nd 

even,"  says  Judge  Story,  in  delivering  the  opinion  of  tls le 

court,  in  Taylor  v.  Longworth,  14  Pet,  172,  "  when  tin  —miq 
is  not  thus  either  expressly  or  impliedly  of  the  essence  •       of 
the  contract,  if  the  party  seeking  a  specific  performance  h^=.  as 
been  guilty  of  gross  laches,  or  has  been  inexcusably  negE    -li- 
gent  in  performing  the  contract  on  his  part,  or  if  there  hm-    is, 
in  the  intermediate  period,  been  a  material  change  of  ci^^r- 
cumstances  affecting  the  rights,  interests,  or  obligations         of 
the  parties ;  in  all  such  cases  courts  of  equity  will  refuse         to 
decree  any  specific  performance,  upon  the  plain  ground  tl^i_ai 
it  would  be  inequitable  and  unjust."     I  think  in  the  light       of 
these  rules,  it  may  be  fairly  said  that  the  complainant  1m. .22^ 
lost  his  equitable  claim  to  the  lands  in  controversy.    Admi/- 
ting  that  the  time  for  redemption  was  not  definitely  fixed  by 
the  agreement,  still  he  could  not  reasonably  require  the  de- 
fendant to  retain  the  property  indefinitely  for  his  benefit. 
His  stipulation  was  that  he  would  redeem  in  sixty  days ;  he 
made  no  offer  to  fulfill  this  engagement  until  after  the  lapse 
of  over  two  years.    This  delay  is  but  imperfectly  explained; 
it  is  far  from  being  justified.    In  this  interval  the  complain- 
ant permitted  the  defendant  to  perform  many  acts  which 
appeared  to  show  that  he  considered  himself  the  owner  of 
the  land.     He  improved  the  property  by  fencing  and  ditch- 
ing, and  in  other  ways.     He  sold  part  of  it.     There  is  some 
reason  to  suppose  that  the  complainant  himself  entered  into 
a  negotiation  for  a  purchase  of  a  portion  of  these  same 
premises.     It  is  true,  there  are  some  circumstances  which 
would  somewhat  blunt  the  point  of  these  facts,  and  there  is 
also  some  ground  to  suspect  that  the  complainant  has  not 
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^n  very  leniently  dealt  with  by  the  defendant.  But  it 
ould  be  useless  to  analyze  the  evidence  on  this  subject,  and 
shall  therefore  content  myself  with  saying,  that  as  there 

enough  in  the  proofs  to  sustain  the  conclusion  of  the 
hancellor,  this  court,  even  if  doubts  are  entertained  upon 
le  subject,  ought  not  to  disturb  that  conclusion.  On  the  main 
)int  involved  in  the  case,  I  shall  therefore  vote  for  the 
firmance  of  the  decree. 

Upon  a  collateral  branch  of  the  case,  however,  I  think 
le  plaintiff  should  have  relief.  I  refer  to  the  circumstapces 
lat  he  put  into  the  hands  of  the  defendant,  at  the  time  of 
itering  into  his  contract  with  him,  twenty-five  shares  of 
ock.  This  stock  the  defendant  has  since  sold.  I  am 
lable  to  see  upon  what  grounds  the  defendant  can  refuse 

account  for  the  moneys  thus  received.  Both  in  his  answer 
id  in  his  testimony,  when  examined  as  a  witness,  he  says, 
at  "  he  understood  "  that  if  the  complainant  failed  to  tiike 
e  land  off  his  hands  within  the  limited  period  of  sixty  days 
ter  the  sale,  the  stock  was  to  belong  to  him.  Even  if  we 
ould  assume  this  as  the  fact  upon  this  j)oint,  it  may  well 
I  doubted,  whether  in  equity  he  could  retain  this  money. 
e  does  not  deny  that  the  land  was  worth  the  money  which 
J  paid  for  it,  and  it  is  clear  that  the  complainant  appraised 
at  a  higher  rate.  In  this  aspect,  then,  this  stock  must 
Lve  stood  as  a  forfeit,  in  case  of  a  breach  of  the  contract 
r  the  complainant,  for  there  is  not  the  least  reason  to  pre- 
ime  that  either  party  regarded  its  value  as  the  fair  amount 

damages  which  the  defendant  would  sustain  in  caae  of  a 
:)n-compliance  on  the  part  of  complainant.  This  penalty, 
lerefore,  upon  well  known  maxims,  would  stand  in  equity 
lerely  as  security  against  loss.  This  circumstance  of  the 
ise,  therefore,  regarded  from  the  defendant's  own  point  of 
iew,  would  seem  to  fall  within  the  principle  that  a  court 
I  conscience  will  prevent  the  inequity  of  a  pure  forfeiture, 
•ut,  in  point  of  fact,  the  proofs  are  overwhelmingly  to  the 
feet  that  there  was  no  agreement  that  this  stock  should 
ecome  absolutely  the  property  of  the  defendant,  in  the 
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event  of  non-redemption  by   the   complainant  within    the 
period  prescribed.     It  is  true,  that  the  defendant,  both    ^^^ 
his  answer  and  in  his  testimony,  says  that  he  so  "  und^^'' 
stood"  from  what  passed  between  himself  and  the  compla'^^^' 
ant.     But  then  he  states  what  did  pass,  and  it  thus  clearX**^? 
appears  that  his  inference  was  not  justifiable.     His  sta-*^' 
ment  in  his  answer  is  in  these  words,  viz :  "  that  the  s^*^^ 
complainant,  finding  the  said  Brown  was  unwilling  to  t>^^ 
off  the  said  property,  for  the  purpose  of  inducing  him  so     ^.o 
do,  and  to  make  the  purchase  more  advantageous"  to  hi 
the  defendant  *'  offered  to  transfer  to  him  twenty-five  shawr 
of  the  capital  stock  of  the  E.  S.  P.  Company,  if  he  wou"i 
purchase  the  property  at  $9000."     When  examined  as- 
witness,    the   defendant  stated   that  this  was  all  that  t<^*-* 
place  with  regard  to  the  assignment  of  this  stock.     I  ca^ 
Jiot  perceive    how,   from   this    transaction,    the    intenti- 
of  the  complainant  to  forfeit  the  stock  in   any   event, 
to   be   deduced.     He  does  not  offer   to  sell   the  land  a: 
the  stock,  but,  on  the  contrary,  the  assignment  is  ma — 
for  the  express  consideration  that  the  property,  i.  e.  t^ 
land  to  be  sold  by  the  sheriff,  should  be  purchased  for  t— 
sum   of  $9000.     It   is   also  obvious   that   the   "  purchi 
is   made  "more   advantageous"   to   the   defendant  by  t 
stock  standing  to  him   as  his  guarantee  against  eventi 
loss.      Taking   the   facts   from  the   lips  of  the   defendj 
himself,  I  see  no   reason   to  say  that  it   was  the  agn 
ment  of  the  parties,  that  this  stock  was  either  sold  to  tl 
defendant,  or  was  to  be  retained  as  liquidated  damages  foi 
breaeli  of  such  agreement.     But  even  if  the  defendant  hi 
testified  explicitly  to  this  fact,  I  should  have  no  hesitatic::^^ 
in  my  conclusion,  that  the  evidence  before  me  manifestf  -^ 
j)roves  the  truth  to  be  otherwise.  The  complainant  explicitC 
denies  that  he  ever  made  any  such   arrangement.      Mr 
Hand,  the  witness  who  was  present  when  the  agreement  wi^^^ 
entered  into,  says,  "the  stock  was  assigned  as  collaters^ 
security;"  and  another  witness,  Mr.  Rolston,  who.thinks  k^- 
drew  the  assignment,  and  who  was  at   the  sale,  declai^'^ 
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that  the  stock  was  to  be  "  as  security  to  Mr.  Brown  for  any 
risks  he  might  run  himself  by  doing  this  favor  to  Mr.  Mer- 
ritt.    This  is  my  undei'standing  of  it ;  I  understood  it  from 
Mr.  Brown,  as  my  conversation  was  with  him."    These  wit- 
nesses are,  confessedly,  men  of  good  standing  and  of  intelli- 
gence.    That  which  they  testify  to  is  uncontroverted,  except 
to  the  extent  that  it  is  gainsayed  by  the  defendant  himself, 
in  the  manner  heretofore  criticised.     It  was  fair  that  the 
defendant  should  hold  this  stock  as  a  pledge  against  any 
loss  which  might  have  fallen  upon  him  by  reason  of  his 
beneficence  to  the  complainant.     But  it  is  not  equitable  that 
he  should  claim  to  forfeit  that  pledge,  when  he  admits,  by 
his  refusal  to  permit  a  redemption  of  these  lands  on  con- 
scionable  terms,  that  he  has  sustained  no  detriment  what- 
ever.     The  proof  should  be   very   clear,   upon   which   so 
extortionate  a  claim  should  be  permitted  to  prevail.     The 
evidence  has    entirely   satisfied    me   that   this   stock    w^s 
o-ssigned  to  the  defendant  substantially  as  collateral  secu- 
i^ity,  and  that  consequently,  he  should  account  to  the  com- 
plainant for  its  value,  being  the  price  he  sold  it  for  and 
iiiterest;  a  proper  allowance  being  made  for  any  expenses 
i  ncurred  by  him  in  enhancing  its  value  while  in  his  hands. 
The  decree  should  be  modified  in  conformity  with  these 
views.    The  complainant  should  be  allowed  his  costs  in  both 
oourts. 

The  whole  court  concurred. 
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SuFFERN  and  Galloway,  appellants,  and  Butler  and  &^^ 

LER,  respondents. 

1.  An  agreement  endorFwl  on  a  mining  lea^e,  and  stipulating  "  that:     ^J' 
parties  of  the  second  j>art  Bhall,  at  the  expiration  of  two  years  from      ^ 
date  hereof,  pay  unto  the  said  W  and  D  the  sum  of  $10,000  in  lieu  of      ^ 
ton  per  cent.  agree<l  uj»on  in  said  lease,  then  the  said  W  and  D  shall  n:*^*'* 
a  good  and  lawful  deed  of  conveyance  for  the  above  described  premiae«^    ^ 
the  within  lease,  Ac."  held  to  bo  an  absolute  agreement  by  the  i— ''-***    ^" 


purchase  the  leased  premises  at  the  end  of  two  years. 

2.  This  being  the  j»hnn  import  of  the  words  of  the  contract  takeir».  ^" 
their  ordinary  sense,  the  court  is  bound  to  presume,  in  the  absence  of  ^a.»y 
allegation  of  frau<l  or  mistake,  that  such  was  the  real  meaning  of  "^  "*" 
parties. 

3.  When  the  language  of  a  written  contract  is  ambiguous,  or  othii  ^-w  ** 
doubtful,  evidence  from  without  is  admissible  to  show  the  real  intent  oE~  *^"*' 
parties.  ^ 

4.  But  such  evKience  can  not  be  admitted  when  the  language  is  so  c=-  ~1-  •^'^ 
and  explicit  as  to  leave  no  room  for  doubt  as  to  its  meaning. 


The   Opinion   of  the   Chancellor  is   reported  in  4  C.  ^ 

Grem   202. 

Mr,  Ransom  and  Mr.  Bradley,  for  appellants. 

Mr.  Woodruff  and  Mr.  A,  S,  Pen7Wigton,  for  respondei 

The  opinion  of  the  court  was  delivered  by 

WOODIIULL,  J. 

The  appellants  found  their  claim  to  relief  wholly  upon  t 
instrument  called  the  mining  lease,  the  effect  of  which, 
they  insist,  is  to  give  them  a  perpetual  right  to  enter  a 
to  conduct  mining  operations  upon  certain  lands  of  the 
spondents.     Another  agreement,  stated  to  have  been  e 
cuted  some  days  after,  but  bearing  the  same  date  as  tZ 
lease  and  endorsed  thereon,  is  set  out  at  length  in  the  bi 
not  because  anything  was  claimed  under  it,  but  for  the  pu 
pose  of  raising  and  pressing  upon  the  attention  of  the  cdu-- 


JUNE  TERM,  1869.  411 

Suflfern  and  Galloway  i'.  Butler. 

a  qiiestion  of  construction,  which  the  appellants  perceived 
to  be  vital  to  their  case.     It  should  be  observed  that  there 
is  no  allegation  in  the  bill  that  the  endorsed  agreement  is 
in  any  respect  different  from  what  the  parties  intended  it  to 
be  ;   that  there  has  been  anything  left  out  of,  or  added  to  it, 
through  fraud  or  mistake.     But  taking  the  writing  as  it 
stands,  the  appellants  endeavor  to  show  that  its  true  pur- 
pose and  meaning  was  not  to  affect  in  any  way  the  terms  of 
the  mining  lease,  so  far  as  the  respondents  are  concerned, 
hut  merely  to  confer    upon  the  original  lessees  an  addi- 
tional privilege,  which  they  might  exercise  or  not,  at  theii' 
option ;  and  that  they  having,  at  the  proper  time,  elected 
^ot   to  exercise  it,  the  agreement  has  ceased  to  exist  as  a 
^^n tract.     If  the  appellants  are  able  to  maintain  this  con- 
struction, they  may  be  entitled  to  the  relief  for  which  they 
^^k ;  if  they  cannot  do  this,  the  very  foundation  of  their 
^Uit  fails.     For  if  the  endorsed  agreement  should  turn  out 
*^  t>e  absolute,  and  not  in  any  sense  conditional  or  optional, 
the  inevitable  effect  of  it  will  be  to  control  and  modify  the 
^^ipulation  of  the  mining  lease,  so  as  to  restrict  the  opera- 
^^on  of  that  instrument  to  the  term  of  two  years  from  its 
^^^ ;  a  term  which  had  already  expired  before  the  com- 
mencement of  this  suit.     What  then  is  the  true  construc- 
^on  of  the  endorsed  agreement?     Does  it  mean   that  tho 
^^^ees  were  to  pay  the  $10,000  at  the  end  of  two  years, 
^^Conditionally,  or  only  that  they  were  to  do  so  in  case 
^^^y  should  elect  to  take  the  property  ?     The  language  is, 
^l^at  the  parties  of  the  second  part  shall,  at  the  expiration 
*  two  years  from  the  date  hereof,  pay  unto  the  said  William 
^*^<i    Daniel  Butler,  &c.,  the  sum  of  |10,000  in  lieu  of  the 
per  cent,  agreed  upon  in  said  lease,  then  the  said  Wil- 
and  Daniel  Butler  shall  make,  &c.,  a  good  and  lawful 
of  conveyance  for  the  above  described  premises  in  the 
^^thin  lease,  &c."     Considering  this  instrument  as  standing 
^^ue,  and  giving  to  its  words   their  plain  and   ordinary 
^^^^^ning,  we  have  failed  to  discover  in  it  anything  to  sup- 
^^*J^  the  construction  contended  for  on  the  part  of  the  appel- 
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lants.  Its  stipulations  are  that  one  party  Bhall  pay,  1 
the  other  party  then  shaU  convey.  The  obligation  to  < 
vey  is  made  to  depend  upon  the  payment,  but  the  obli 
lion  to  pay,  or  in  other  words,  to  purchase  the  property 
the  end  of  two  years,  is  made  absolute  and  unconditio: 
as  clearly  so  as  language  could  well  make  it.  For  wl 
it  is  true  that  this  writing  is  neither  grammatically 
pressed,  nor  skillfully  drawn,  it  is  equally  true  that  the  s 
stantial  parts  of  it,  the  terms  of  the  contract,  are  so  cl( 
definite,  and  certain,  as  to  leave  little  room  for  constructi 
It  is  nothing  to  the  purpose  to  say  that  the  real  meaninf 
the  parties  was  that  the  payment  of  the  $10,000  should 
conditional,  and  at  the  option  of  those  under  whom 
appellants  claim.  The  plain  answer  is,  that  we  are  asl 
not  to  reform,  but  to  construe  this  agreement,  and  in 
al)sence  of  any  allegation  of  fraud  or  mistake,  we  are  boi 
to  presume  that  if  such  had  been  their  meaning  they  wo 
have  used  words  proper  to  express  it,  or  at  least  wo 
which  might,  without  doing  violence  to  the  laws  of  1 
guage,  bear  that  signification.  If  they  have  failed  to 
this  they  have  placed  themselves  beyond  the  power  of  i 
(^ourt  to  help  them  by  construction.  For  while  courb^ 
always  solicitous  to  ascertain  and  carry  into  effect  the  i 
intentions  of  the  parties,  they  can  do  this  only  within  i 
tain  Wi^ll  established  limits.  *'  The  rule  of  law,"  says  I 
ffssor  Parsons,  "  is  not  that  the  court  will  always  const 
a  contract  to  mean  that  which  the  parties  to  it  meant; 
rather  that  the  court  will  give  to  the  contract  the  consti 
tion  which  will  bring  it  as  near  to  the  actual  meaning 
the  parties,  as  the  words  they  saw  fit  to  employ  w. 
properly  construed,  and  the  rules  of  law,  will  i)ermit. 
other  words,  courts  can  not  adopt  a  construction  of  ; 
legal  instrument  which  shall  do  violence  to  the  rules  of  1 
guage,  or  to  the  rules  of  law."  2  Parsoins  on  Con,  494,  i 
The  endorsed  agreement  then,  taken  by  itself,  can  not 
judicially  un<lerstood  to  mean  what  the  appellants  cout 
fir.     Can  it  1m^.  so  understood  when  considered  in  com 
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tion  with  the  mining  lease  ?     It  is  urged  on  the  part  of  the 
appellants,  that  these  two  writings,  although  executed  at 
different   times,   are  evidently  parts  of  one  and  the  same 
transaction,  and  should  therefore  be  construed  together,  and 
with  reference  to  each  other,  for  the  purpose  of  ascertaining 
from  both  the  real  intention  of  the  parties ;  that  considered 
in    this  way,  their  construction  of  the  second  will  be  found 
to  he  the  only  one  not  repugnant  to  the  terms  of  the  first ; 
aad  that  it  is  unreasonable,  if  not  absurd,  to  suppose  that 
of  two  agreements  made  and  executed  so  nearly  together  as 
these    were,  between  the  same  parties,  written   upon  the 
same  paper,  bearing  the  same  date,  and  relating  to  the  same 
pi'oj>erty,  the  second  could  have  been  intended  to  operate 
to  the  destruction  of  the  first.     The  force  of  this  argument 
depends  entirely  upon  the  assumption   that  the  two  agree- 
iaent«  were  not  only  executed  as  parts  of  one  transaction, 
'^^t  that  they  were  conceived  at  the  same  time.     It  would 
"^  absurd  to  suppose  that  the  parties  intended  to  grant  a 
I^rpetual  right,  and  at  the  same  moment  of  time  intended 
to  i*estrict  that  right  to  two  yeai^s.      But  if  the   second 
''Agreement  had  no  existence,  even  in  the  minds  of  the  par- 
^^^s,  until  after  the  execution  of  the  other,  as  we  think  suf- 
ficiently appears  from  the  statements  of  the  bill  and  from 
the    testimony,  instead  of  being  absurd  or   unreasonable, 
nothing  would  seem  more  likely  than  that  the  second  agree- 
^^nt  should  have  been  intended  to  modify,  in  one  way  or 
^^nother,  the  terms  of  the  first.     It  is  further  urged  by  the 
^Pr>ollants,  that  their  construction,  even  if  not  ap]>oaring 
^^^oncx  the  writings  themselves  to  be   the  true  one,   must 
nevertheless  be  taken  to  be  true  as  against  the  res])ondents, 
^n  the  ground  that,  by  their  own  acts  and  admissions,  they 
*^^©  estopped  from  denying  it. 

Where  the  language  of  a  written  contract  is  ambiguous, 
^^  otherwise  doubtful,  such  evidence  is  admissible,  and  may 
^  Very  convincing  to  show  the  real  intent  of  the  parties. 
"^^t  to  admit  it  when  the  language  is  so  cle^ar  and  explicit 
^  to  leave  no  room  for  doubt  as  to  its  meaning,  would  be  to 
"^OL.  VI.  2d 
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disregard  the  familiar  rule,  which,  while  it  j>ermits  the  intr 
duction   of  evidence   from  without  for  the  purjxxse  of  e 


1 


plaining,  prohiV)it3  it   for  the  purpose  of  contradicting  -«or 

varvini^  a  valid  written  contract.     2  Parsons  on  Con,  5-MK=  7. 

Xot  findino:  in  either  of  these  instruments,  consideri:^^^  ^g 
them  separately  or  together,  and  in  the  light  of  the  circu^^K^  ^m- 
stancos  under  which  they  were  executed,  anything  to  wi     =«.  r- 
rant  us  in  holding  the  second  agreement  to  be  conditioi     ~:a>  ill 
or  optional  against  the  plain  import  of  its  language,  a 
not  l)eing  permitted  in  such  a  case  to  resort  to  evidence  om —  "■- 1- 
.side  of  the  writings  for  the  purpose  of  imposing  uj>on  thg^^  ^  ^^ 
a  meaning   different    from  that  which  appears  clearly        -^  '" 
their  face,  our  conclusion  is,  that  the  appellants  have  faiM^  ^^^ 
to  make  out  their  case,  and  must  therefore  be  denied  tn    I  ^^ 
relief  which  they  ask  for. 

Other  questions  of  much  interest,  relating  chiefly  to 
execution  and  character  of  the  contract  called  the  minL     *  ^^ 
lease,  are  treated  of  in  the  opinion  of  the  Chancellor,  "^      ^  ^^ 
were  fuUv  and  ablv  discussed  before  this  court,  but  the 
elusion  we  have  come  to  on  the  question  of  constructic 
which  met  us  at  the  threshold  of  the  case,  renders  it  l 
necessarv  to  consider  the  others. 

Let  the  decree  of  the  Chancellor  be  in  all  things  affirm- 

The  whole  court  concurred^ 


lie 


1' 


Crank    and    wife,   appellants,   and    Decamp    and   otlu 

respondents. 

1.  Whore  a  deo<i,  al)solute  on  it**  face,  is  given  as  a  security  for  the  | 
nioiit  of  money,  l)y  or  fir  the  grantor  to  the  grantee,  it  will  he  hel 
«•  juity  th:it  the  grantee  took  the  premises  suhject  to  redemption. 

'2.  rpon  an  application  for  a  specific  performance  of  a  contract,  the'cc 
must  be  sati.^tif.'l  that  the  claim  is  fair,  reasonable,  just,  and  equal,  in  al 


»\o  ft-u 
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3.  To  determine  these  qualities,  tho  court  will  look  not  merely  at  the 
terms  of  the  agreement,  but  at  the  relations  of  the  parties,  and  the  sur- 
rounding circumstances. 

4.  A  party  seeking  the  specific  performance  of  a  contract,  must  show  that 
lie  has  performed,  or  been  ready  and  willing  to  perform  all  the  essential 
t  *rms  of  his  contract. 

'>.  Time  and  modes  of  payment,  attended  by  special  circumstances  of 
hardship  and  loss  caused  thereby,  are  circumstances  to  be  weighed  by  the 
tourt  in  exercising  a  sound  legal  discretion. 

i^.  The  surrender  of  a  written  contract  of  sale,  followed  by  acts  inconsist- 
ent with  the  continuance  of  the  same,  such  as  negotiating  a  sale  to  another 
party  by  the  surrenderer  for  the  benefit  of  the  surrenderee,  held  to  bo  in 
«-quity  a  rescission  of  such  contract. 


Mr.  /.  F,  Randolph  and  Mr,  Williamson^  for  appellants. 
Mr.  Linn  and  Mr.  C.  Parker ^  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

SCUDDER,  J. 

The  facts  in  this  case  are  stated  in  the  opinion  of  the 
Chancellor,  4  C.  E.  Green  166,  and  it  is  not  necessary  to 
repeat  them  here.  Such  additional  particulars  as  are  deemed 
important  will  appear  in  the  examination  of  the  questions 
submitted  to  this  court  in  the  appeal  taken  by  the  defend- 
ants below. 

By  the  decree,  it  is  adjudged  that  Augusta  Decamp,  de- 
ceiised,  late  wife  of  said  Edward  Decamp,  was  at  the  time 
of  her  death  the  equitable  owner  in  fee  of  the  lot  of  ten 
acres,  by  her  conveyed  to  her  sister,  Eliza  A.  Crane,  (for- 
merly Scott,)  described  in  said  bill  of  complaint ;  that  said 
lot  was  by  her  conveyed  to  her  sister  only  by  way  of  mort- 
gage, and  that  her  children,  William  S.  Decamp,  Allen  F. 
Decamp,  Edward  F.  Decamp,  Susan  A.  M.  Decamp,  Alfred  H. 
Decamp,  Clarence  A.  Decamp,  and  Mary  Ann  Decamp,  are 
now  entitled  to  the  same,  subject  to  the  tenancy  by  the  cur- 
tesy of  their  father,  the  said  Edward  Decamp,  and  subject 
to  and  on  payment  of  the  sum  of  money  hereinafter  men- 
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tioned,  and  to  a  conveyance  thereof,  if  the  money  for  which 
the  same  is  held  by  said  Eliza  A.  Scott,  shall  appear  to  hav( 
been,  or  shall  be  paid. 

And  it  wa,s  further  adjudged,  that  the  said  children  arc-^ 
further  entitled  to  a  conveyance  to  them,  in  their  own  right  -. 

as  tenants  in  common,  and  free  from  any  right  or  claim  o  -^z jI 

their  father,  to  the  tract  of  eight  acre.s  in  said  bill  set  fort 

and  described,  and  set  off  to  said  Eliza  A.  Crane  (formerl; 

Scott) ;  that  the  same  was  by  the  said  Eliza  legally  sold,  an< 

agreed  to  be  conveyed  to  the  said  Augusta  Decamp  for  th 

price  of  $0000,  and  if  it  shall  appear  that  said  sum  h 

been  duly  paid  to  her,  the  said  Eliza  A.  Crane  and  Lewis  ( 

Grover,  her  trustee,  ought  to  convey,  and  the  said  childre  -" 

are  entitled  to  a  decree  that  they  do  convey  the  same  t  to 

them. 

And  it  wa,s  further  decreed  that  an  account  be  tiiken  an ^Kzid 

stated  between  the  parties. 

The  ap{)eal  is  to  the  entire  decree,  and  we  will  conside -"■=^-r 

the  several  matters  therein  adjudged  in  their  order. 

The  first  named  lot  of  ten  acres  is  held  by  the  appellant-  f/ 

Eliza  A.  Crane,  under  a  deed  of  conveyance  from  her  sister  '^^^'^ 
Augusta  Decamp,  now  deceased,  and  Edward  Decamp,  hmj^  ^* 
husband,  dated  March  3d,  1854. 

This  conveyance  is  absolute  on  its  face,  but  it  is  evideii 
from  tlui  facts  proved  that  Augusta  never  int^^nded  t 
sell  this  lot  to  her  sister,  and  that  the  title  was  given  to 
Eliza  JUS  security  for  the  payment,  by  the  rents,  of  the 
money  she  had  assumed  to  pay  for  Mr.  and  Mrs.  Decamp, 
at  their  request,  and  for  which  she  had  given  her  individual 
bond  for  J?10,( XX)  to  Charles  Jackson,  jun.,  secured  by  mort- 
gage u|)on  this  ten  acre  lot,  and  the  eight  acre  lot  of  Elizti 
joined  with  this  in  the  lease ;  and  also  as  security  for  the 
payment  of  the  purchase  money  of  Eliza's  eight  acre  lot 
which  Mrs.  Decamp  had  agreed  to  purchase  for  the  sum  of 
§G(!)00;  and  for  all  other  liabilities  which  she  had  paid  and 
assumed  for  them,  or  either  of  them. 

A  court  of  equity  will  give  this  deed  effect  according  to 
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he  intention  of  the  parties  at  the  time  it  was  made,  and 
?'ill  accordingly  decree  that  the  appellant,  Eliza  A.  Crane, 
ook  this  ten  acre  lot  subject  to  redemption  by  the  respond- 
nts.  This  is  familiar  law.  4  Kent's  Com,  *141 ;  1  Wash,  Heal 
?rop.  *479 ;  Youle  v.  Richards^  SaxL  534 ;  Crane  v.  Bon- 
tell,  1  Green's  Ch,  264  j  Clark  v.  Condit,  3  C,  E,  Green  358. 
This  right  to  redeem  has  never  been  released  or  sur- 
endered ;  consequently  there  is  no  error  in  the  decree 
iirecting  a  reconveyance  of  this  ten  acre  lot,  upon  payment 
►f  the  amount  secured  by  such  former  conveyance. 

The  second  point  in  the  decree,  directing  a  conveyance  of 
he  eight  acre  lot  of  Mrs.  Crane  to  the  respondents,  presents 
I  different  and  more  difficult  question. 

It  is  claimed  that  there  was  a  contract  for  the  sale  of 
his  lot  by  Eliza  A.  Scott  to  her  sister,  Mrs.  Decamp,  for 
he  sum  of  $6000,  payable  by  the  first  arrangement  between 
hem,  one-half  in  cash  from  the  proceeds  of  the  mortgage  to 
Charles  Jackson,  jun.,  and  the  balance  in  equal  installments, 
it  four,  eight,  and  twelve  months,  with  interest ;  that  after- 
vards,  when  Decamp  received  the  money  from  Jackson,  he 
)aid  Eliza  $900,  retaining  the  remaining  $2100  for  his  own 
ise ;  to  which  she  assented,  and  agreed  to  wait  for  the  pay- 
nent  of  the  same  for  six  months,  or  a  year,  and  for  the  re- 
naining  $3000,  the  balance  of  the  purchase  money  ($6000) 
mtil  after  the  rents  of  the  mines  had  paid  Jackson  his 
510,000  and  interest,  when  her  said  last  payment  should  be 
aken  from  such  rents.  Decamp  was  to  pay  her  interest  for 
he  same,  half  yearly  afterwards ;  the  payment  of  the  entire 
um  of  $5100  was  postponed  until  the  payment  of  the  bond 
ind  mortgage  and  interest,  but  interest  thereon  was  to  be 
)aid  as  above  stated. 

These  different  agreements  were  verbal.  But  several 
nonths  after  (the  parties  do  not  speak  definitely  as  to  the 
ime),  the  last  arrangement  was  put  in  writing  by  the  attorney 
)f  Mr.  Decamp,  and  signed  by  Eliza  A.  Scott,  alone.  She  says 
t  was  a  proposition  on  her  part  which  they  have  not  com- 
)lied  with,  and  thereby  it  was  forfeited.     They  say  it  was  a 
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contract  for  the  sale  of  her  lot  upon  the  above  terms.     STie 
says  it  was  surrendered  by  them  to  her  and  destroyed  ^y 
her.     They  say  it  was  only  sent  to  her  at  her  request,  with- 
out any  consent  to  its  destruction,  and  that,  if  destroyed,  it 
is  still  a  subsisting,  valid  contract,  and  they  pray  a  specific 
performance. 

Although  the  evidence  is  somewhat  conflicting  and  uin--"^^^*' 
tain,  I  shall  assume  that  there  was  an  agreement  signed     t>\ 
Eliza  A.  Scott,  of  the  purport  claimed  by  Mr.  and  Mrs.  D^* 
camp,  and  inquire  whether,  with  this  admission,  they     ^^^'^ 
entitled  to  a  specific  performance  of  the  contract.     Thi  ^^  ^^ 
an  application  addressed  to  the  sound,  legal  discretion  of   ^^^^ 
court.     There  is  no  rule  in  equity  more  clearly  establisl^  ^y^' 
than  that  upon  an  application  for  a  specific  performance  ^^^^^\  '^ 
contract,  the  court  must  be  satisfied  that  the  claim  is  f^^*-*-  ' 
reasonable,  and  just,  and  the  contract  equal  in  all  its  pn-  ':^^' 
If  these  points  are  not  established  by  the  complainant 
will  be  left  to  his  remedy  at  law.     Seymour  v.  Del/x^y^  "^^^^ 
3  Cow,  445;    Stmitcnburgh  v.    Tompkins,  1   StockL  3  — =^''' 
Fry  on  Spec,  Pcrf.  *106;  Talbot  v.  Ford,  13  Sim,  173- 

In  judging  of  the  fairness  of  a  contract,  the  court  will  1  -^^^^^ 
not  merely  at  the  terms  of  the  agreement  itself,  but  at> 
relations  of  the  parties   and  all  the  surrounding  circri'"^^ 
stances.     Fry  on  Spec,  Perf,,  §  239. 

Let  us  examine  these.     Eliza  A.  Scott,  at  the  time  of 
agreement,  wa«  unmarried,  living  in  the  most  intimate 
lations  with  her  sister  and  her  husband.     He  was  her  ag' 
in  the  management  of  her  business,  trusted  by  her 
having  her  entire  confidence.     This  appears  by  all  the  fi 
in  the  case.     Under  these  circumstances  he  was  held  to 
utmost  good  faith  in  all  his  dealings  with  her.     He 
advantage  of  this  confidence  to  get  her  endorsements  oa  - 
paper,  which  he  failed  to  pay,  and  put  her  thereby  in 
niary  straits  and  difiiculties.     Her  inducement  to  sell  t- 
eight  acre  mining  lot  was  chiefly  to  raise  money  to  reli 
her  from  her  embarrassments  caused  by  these  endorseme 
They  made  an  arrangement  with  her  by  which  they 
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r  own  lot  from  seizure  for  his  debts,  relieved  it  from 
sing  encumbrances,  and  put  the  burden  of  $10,000  of 
imp's  debts  upon  her  and  her  property,  the  payment 
g  assumed  and  secured  by  her  bond  and  mortgage.  The 
•oductiveness  of  the  mines  at  that  time,  and  the  uncer- 
by  that  the  rents  would  be  received  to  pay  the  bond  and 
tgage,  cast  the  entire  risk  of  failure  upon  her.  She 
t  pay  her  bond  in  any  event.  They  provided  for  the 
Tient  of  the  purchase  money  of  her  lot  in  part  from  the 
luct  of  her  own  land,  including  her  wood  lot,  and  imposed 
^sponsibility  u|>on  themselves  to  pay  anything,  except  as 
rents  of  their  mining  lot  might,  if  productive,  contribute 
vds  such  payment.  Notwithstanding  her  need  of  money 
Lie  time,  as  they  knew,  they  extended  the  time  of  pay- 
t  for  her  lot  until  after  the  rents  should  pay  the  bond 

mortgage  for  §10,000  to  Jackson,  and  the  interest; 
nwhile  she  was  to  pay  taxes  upon  the  entire  property, 
he  result  was,  that  at  the  time  of  filing  this  bill  in  April, 
0,  six  years  after  the  lease  was  made,  she  had  received 
over  S200  of  the  rents  on  her  personal  account,  and  had 
^nded  more  than  twice  that  amount  for  taxes.     The  bill 

filed  just  as  the  property  was  becoming  productive  to 

Before  this,  during  the  delay  of  payments,  she  had 

X  obliged  to  sell  other  property,  which  she  wished  to 

,  at  a  sacrifice,  to  meet  Mr.  Decamp  s  debts  and  her 

expenses. 

lie  lease,  bond  and  mortgage  by  which  she  thus  bound 
elf,  were  prepared  by  Mr.  Decamp's  attorney,  under  his 
-tion ;  the  amount  of  the  mortgage  increased  from  $G0<30, 
>riginally  agreed,  without  consultation  with  her,  to 
000.  These  papers  were  brought  to  her,  and  she  was 
<\  out  of  church  by  Mr.  Decamp  to  sign  the  same  hastily, 
out  time  for  explanation  or  consideration,  doing  what- 

lie  reijuested  her  to  do,  not  questioning  his  good  faith, 
hus  appears  that  he  used  her  confidence  to  make   a 

good  bargain  for  the  benefit  of  himself  and  wife,  to  her 
tt  detriment  and  loss. 
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Not  only  was  the  agreement,  under  these  circumstanc es, 

unfair  and  inequitable,  but  the  respondents  were  in  cc.  nn- 
stant  laches  in  its  performance  on  their  part.  Mr.  Deca^^Bnp 
did  not  pay  her  the  sum  of  $3000  on  account  of  the  p^^^r- 
chase  money  of  her  lot,  as  first  agreed  upon.  He  did  ^^lot 
pay  her  the  balance  after  payment  of  $900,  as  agreed  up^^^n, 
in  four,  eight,  and  twelve  months'  installments.  After  he 
had  induced  her  to  wait  almost  indefinitely  for  the  $old30, 
by  their  last  arrangement  he  does  not  pretend  that  he  e^— -'^r 
paid  her  one  dollar  of  interest,  although  it  was  stipulaHE^^*^ 
that  it  should  be  paid  half-yearly. 

A  party  seeking  the  specific  performance  of  a  contr^^=^^ 
must  show  that  he  has  performed,  or  been  willing  to  p« 
form,  all  the  essential  terms  of  his  contract.     And  it  is 
terial  to  consider  how  far  the  reciprocal  obligations  of  t 
party  seeking  the  relief  have  been  fairly   and  fully  p 
formed.     1  Storijs  Eq.  Jur.,  §  73G ;   Thorp  v.  Pettit,  1 
E.  arcm  488 ;  Cohon  v.    Thompson,  2   Wheat  336 ; 
on  Spc/^.  Perf.j  §  G41.  t 

While  the  time  and  mode  of  payment  are  not  usually 
the  essence  of  a  contract,  they  may  be  made  so  by  chang( 
in  the  subject  matter,  and  by  special  circumstances  of  han 
ship  and  loss.  Allcij  v.  Deschamps,  13  Ves.  225;  Hamn^ 
ton  V.  Wheeler,  4  Ves.  G8G ;  Lloyd  v.  CoUctt,  4  Bro,  C.  C^ 
469;  Eenedictx.  Lynch,  1  Johns,  Ch.  370;  Fry,%%1l\ 
719;  3  Lead.  Cas.  in  Eq.  78.,  &c. 

The  continuing  failures  of  the  complainants  to  make  pay 
ments,  and  the  long  extensions,  were  as  they  knew,  vexa 
tious  and  harrassing  in  the  straits  and  embarrassments  fron:^ 
which  she  was  sufferini]c,  and  they  are  circumstances  to  1)^^ 
weighed  by  the  court  in  exercising  a  sound  legal  discretion- 

Thus  considering  the  relations  of  the  parties  and  the  cir-^ 
cumstances  of  this  case,  I  should  be  unwilling  to  decree  ?«-■ 
specific  performance  of  this  agreement,  proposition,  or  writ^ 
ing,  giving  it  all  the  terms  and  purport  which  the  respon- 
dents claim  for  it,  even  if  it  were  existing  at  this  time. 

But   the    case    shows    further  that  the    complainants. 
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decamp  and  wife,  abandoned  any  equitable  right  which 
liey  might  have  to  enforce  the  specific  i>erformance  of  the 
'ontract  for  the  sale  of  Mrs.  Crane's  lot. 

This  paper,  after  it  was  signed  by  Miss  Scott,  was  given 
>y  her  to  her  sister,  Mrs.  Decamp,  and  retained  by  her  for 
ome  months,  and  then  at  the  request  of  Miss  Scott  de- 
i  vered  up  to  her.  The  complainants  do  not  explain  why 
►T  how  this  was  done,  and  give  no  rational  account  of  the 
Tirrender  of  the  only  evidence  of  their  agreement.  They  do 
^ot  allege  any  fraud  or  deception ;  nor  does  it  appear  that 
liey  ever  even  demanded  it  of  her  again.  Two  years  after 
"t  had  been  given  up,  March  2d,  1857,  Decamj)  wrote  to 
Miss  Scott  a  letter,  in  which  occurs  the  following :  "  Augusta 
2=j  feeling  some  anxiety  to  know  something  respecting  what 
iilaim  she  has  to  the  mining  property  at  Hibernia,  as  the 
\rticle  of  agreement  she  once  had  of  you  was  retui'ned,  I 
:hink,  at  your  request."  Here  is  no  assertion  of  right,  or 
Jlomand  for  a  return.  It  assumes  that  she  has  entire  control, 
md  asks  what  the  rights  of  Mrs.  Decamp  then  were. 

The  evidence  shows  further  the  considerations  of  the  sur- 
render of  this  paper:  Mr.,  Decamp  had  failed  to  make  his 
payments  to  her,  Eliza ;  was  pressed  at  the  time  for  money 
"for  the  payment  of  his  debts.  She  was  dissatisfied  with  the 
terms  of  payment  that  had  been  imjx)sed  upon  her,  and  de- 
-sired  to  sell  her  lot  to  raise  money.  She  thought  both  lots 
would  sell  better  together,  and  desired  them  to  join  her  in 
selling  their  lot.  They  apparently  consented,  and  he  aided 
her  to  sell  the  entire  leased  premises  to  Edward  L.  Dayton, 
February  18th,  1858,  for  JjSOOO.  By  a  secret  arrangement 
with  Dayton  they  reserved  their  lot,  and  provided  for  a 
"oconveyance  to  Mrs.  Decamp  without  consideration.  Eliza 
Ugned  the  agreement  with  Dayton,  and  destroyed  the  other 
Agreement  at  or  about  that  time,  supposing,  as  she  says,  it 
vas  of  no  further  use.  Dayton  paid  her  $1400  on  account 
>f  the  purchase  money,  and  afterwards  was  compelled,  by 
nability  to  make  the  payments,  to  give  up  the  purchase. 
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This  $1400  w<a8  used  by  her  in  payment  of  her  liabilities      :ior 
Mr.  Decamp. 

I  consider  the  surrender  of  the  agreement,  and  the  8ul>-.==?e- 
quent  sale  of  this  lot  by  her,  with  their  knowledge  and  psi^^^rt 
in  the  negotiation,  a  rescission  of  the  contract  for  the  sale?     of 
Eliza's  lot.     Their  conduct  in  the  negotiation  is  utterly  i  in- 
consistent with  their  claim  now  as  purchasers  under  tL3^s."^t 
agreement.     Even  where  the  original  agreement  is  unL^«^r 
seal,  it  may  be  rescinded  in  equity  by  a  parol  agreeme^:»^'^' 
evidenced   only  by  conduct.     Fri/  on  Spec,  Per/,,  §  GC^-ij 
Wcdkcr  V.  W/iales,  2  Humph.  119 ;  England  v.  Jacksoi^^  ,    ^ 
Humph,  584 ;  McCorclc  v.  Brown,  9  Sm,  4"  Marsh.  1^^  ^'  ) 
Dominick  v.  Michael,  4  Sayidf.  S.  C.  R.  426 ;  HUl  v.  Gom^^  -^  ''■-^j 
1  Beav.  540. 

It  thus  apj->ears,  while  Miss  Scott  was  willing  to  sell  •-  ^'•■'^ 
lot  to  her  sister,  Mrs.  Decamp,  and  agreed  to  sell,  yet  ^i^^  *^ 
terms  of  the  contract  were  unfair  and  inequitable,  the  p  -^ 
ments  were  vexatiously  and  injuriously  delayed,  and  t 
the  contract  for  the  sale  of  this  lot  has  been  rescinded, 
would  be  most  unjust  and  inequitable,  after  the  property 
become  productive  and  increased  in  value,  to  compel 
appellants  to  convey  both  lots  to  Mr.  Decamp  and  his  cl 
<lren ;  while  it  appeal's  most  equitable  under  the  circu 
stances,  that  each  party  should  have  their  own  lot,  subj 
to  the  lease,  and  entitled  to  the  rents  ratably  during  the 
maindor  of  the  term,  and  that  an  account  should  be  stat::^' 
l)etween  them  up  to  this  time. 

Let  an  account  be  taken  of  all  the  rents  paid  for  t 
leased  premises,  and  interest,  from  which  deduct  the  tax^ 
and  interest  thereon. 

Apportion  the  balance  of  rente,   after  the  jiayment 
taxes,  in  p>roportion  to  tlie  value  to  the  tenant  binder 
lease,  of  the  respective  lands  late  of  -August^i  Decamp,  d^ 
ceiised,  and  of  Eliza  A.  Crane,  (including  her  wood  lot).  ■• 

Charge  the  rents  and  interest  to  the  party  receiving  sue 
rents,  and  credit  the  taxes  to  the  party  who  has  paid  the  same. 

Charge  the  respondents'  share  with  the  sum  of  $9100 
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yed  from  Charles  Jackson,  jun.,  and  interest  on  the  same 
m  time  of  receipt. 

IJharge  the  appellants'  share  with  the  sum  of  $900  ro- 
ved, part  of  the  moneys  paid  by  Charles  Jackson,  jun., 
i  interest  thereon  from  the  time  of  receipt. 
A  further  account  must  be  taken  of  moneys  advanced  and 
bilities  incurred  by  Eliza  A.  Scott,  (now  Eliza  A.  Crane,) 
and  for  Edward  Decamp,  and  Augusta  his  wife,  and  each 
them,  at  their  or  either  of  their  requast,  and  of  the 
<lits  to  them  or  either  of  them,  by  payments  on  account 
such  advances  and  liabilities.  The  said  Eliza  A.  Crane 
also  to  account  for  the  value  of  two  hundred  and  forty 
res  of  stock  of  the  Charlottcnburg  Iron  Company,  if  the 
te  has  been  received  by  her  from  Edward  Decamp,  and 
>osed  of  by  her;  or  if  she  still  holds  the  same  undisposed 
then  said  stock  shall  be  re-assigned  to  said  Edward  De- 
ij^,  upon  the  adjustment  of  the  balance  of  account 
Areen  them. 

J"pon  statement  of  the  balances,  the  respondent,  Edward 
'-^tmp,  will  be  entitled  to  receive  the  balance  apportior.ed 
t.lie  lot  late  of  Augusta  Decamp,  deceased,  in  right  of 
L  Augusta,  to  the  date  of  her  decease,  and  in  his  own 
xt  since  her  decease,  as  tenant  by  the  curtesy,  sulyect 
t  he  charge  and  discharge  above  named ;  and  the  ap]>el- 
^,  Elizji  A.  Crane,  w-ill  be  entitled  to  receive  the  balance 
'ortioned  to  her  mine  lot,  and  wood  lot,  subject  to  the 
xge  and  discharge  aforesaid. 

Jpon  taking  such  account  the  amount  received  by  Mrs. 
Lne  from  Edward  L.  Dayton  must  not  be  charged  against 
■ ,  and  the  sums  received  by  either  party  upon  sales  of  ore 
special  contracts  with  the  lessee,  will  not  be  estimated. 
Cf  it  shall  appear  upon  the  statement  of  the  Jiccount  <as 
Tesaid,  that  there  is  a  balance  due  from  said  Eliza  A. 
aiue  to  said  Edward  Decamp,  such  balance  shall,  and  it  is 
reby  adjudged  to  be  charged  upon  her  mining  lot  of  land 
scribed  in  the  pleadings,  until  such  balance  is  paid. 
The  lot  conveyed  by  Edward  Decamp  and  Augusta  his 
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wife,  to  said  Eliza  A.  Crane,  m^'st  be  reconveyed  by  tie  ' 
appellant  to  said  Edward  Decamj/,  as  tenant  by  the  curtesy, 
and  to  the  children  of  his  deceased  wife,  in  fee,  subject  to 
his  curtesy,  upon  the  adjustment  of  any  balance  against 
him,  if  any  such  there  shall  be,  on  the  coming  in  of  t^^ 
master's  report. 

The  decree  of  the  Chancellor  should  be  reversed  upon  iV^ 
second  point  in  said  decree,  directing  a  conveyance  by  t.V^ 
respondents  of  the  lot  of  said  Ehza  A.  Crane  to  the  e\A- 
dren  of  Augusta  Decamp,  deceased. 

The  whole  court  concurred. 


NOVEMBER  TERM,  1869. 


Harris  and  others,   appellants,   and   Vanderveer's      ^^' 

ECUTOR,  respondent. 

1.  An  appeal  will  lie  hv  forco  of  the  act  of  180J),  from  a  decree    ^^^    , 
Prerogative  Court  in  a  matter  of  probate  to  the  Court  of  Errors  and  A-  I^X 

2.  Such  act  is  not  unconstitutional. 

in  it^ 

3.  The  peiMiliar  quality  of  a  constitutional  court  is,  that  it  cannot  •»  , 

fundamental  constitution,  be  altered  bv  the  legislature,  nor  in  anv^  __ 

manner  than  in  the  mode  prescribed  in  the  Constitution ;  but  an  et^  '■' 
ment  of  jurisdiction  is  not  such  an  alteration. 

4.  The  phraso  "as  heretofore,"  in  Article  VI,  section  1,  of  the  Co^^'^^'    ^| 
tion,  if  descriptive  of  the  jurisdiction  of  this  court,  has  no  important  ^* 
cance,  as  the  jurisdictions  of  all  the  constitutional  courts,  by  nece8s» 
tendment,  are  established  as  they  existed  ant(*ced  .'ntly  to  the  date  ^ 
Constitution. 

o.  The  Prerogative  Court  is  not,  by  its  nature,  s  court  of  the  last  ^ 
and  there  is  nothing  in  the  present  Constitution  n  iking  it  such. 

The  cases  of  llUlyer  v.  Schenck,  2  McCarter  I  01,  and  Anthony  v  - 
thony,  1   Ilahi.  Ch.  (>27,  commenteii  on. 


This  was  a  motion  to  dismiss  the  aj  'peal,  on  the 
that  an  appeal  did  not  lie  from  a  decrf  e  of  the 


NOVEMBER  TERM,  1869.  425 

Harris  v.  Vanderveer's  Executor. 

irt,  and  that  the  act  of  the  legislature  granting  an  appeal 
n  that  coiu't  was  unconstitutional.  The  act  in  question 
1  be  found  in  the  laws  of  1869,  page  84. 

Mr,  Williamso7i,  in  support  of  the  motion. 

l/r.  Vroo77i,  Mr.  WurtSy  Mr,  Bradley j  Mr,  Shipniarij  and 
.  C,  Parker,  contra. 

'he  Chief  Justice. 

»y  an  act  of  the  legislature  of  this  state,  approved  the 
1  of  February,  1869,  it  is  provided  that  "all  persons 
sieved  by  any  order  or  decree  of  the  Prerogative  Court, 
'  appeal  from  the  same "  to  this  court,  '*  in  the  same 
ner  in  all  respects  as  now  provided  by  law  for  appeals 
t  the  Court  of  Chancery.'*  The  present  case  is  now 
i"e  us  by  virtue  of  this  provision,  and  a  motion  is 
e  to  dismiss  this  appeal  on  the  ground  that  the  statute 
e  recited  is  in  conflict  with  the  Constitution  of  this  state. 
imix)rtant  question  thus  presented  has  been  argued  by 
Uguished  counsel  on  both  sides  with  pre-eminent  zeal, 
ling,  and  ability,  and  this  court  has  given  it  that  full 
iteration  which  is  due  to  every  Ciise  involving  the  con- 
ction  of  that  fundamental  law  which  regulates  and  con- 
y  in  all  its  departments,  the  government  of  the  state. 
:iere  are  two  primary  principles  which  are  always  to  be 
o  in  mind  in  the  <li.scussion  of  every  question  touching 
iimitiitions  of  the  authority  of  the  lec^islature  of  the  state, 
first  of  these  is,  that  the  legislative  body  is  supreme,  in 
y  res[K^ct,  except  in  the  enumeraterl  instances  of  consti- 
>nal  restraints;  and  next,  that  such  restraints  Ciinnot  be 
33ed  but  l>y  plain  language,  or  by  implication  necessarily 
riging  from  the  co-or<li nation  of  the  several  parts  of  the 
blished  system  of  government.  It  is  evident,  therefore, 
th(}  present  motion  cannot  prevail,  unless  it  can  be 
e  plain  to  the  mind  of  the  court  that  some  provision  of 
Constitution  exists  which  prevent-s  the  assumption  by  the 
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legislature  of  the  authority  to  pass  the  act  in  question.  In 
the  opinion  of  the  legislative  and  executive  branches  of  the 
irovernment,  this  power  exists.  That  opinion  is  entitled  to 
the  utmost  respect,  and  it  can,  with  propriety,  be  superseded 
only  w^hen  this  court  is  convinced  beyond  a  doubt,  that  it  is 
founded  in  error  or  misconception. 

The  proposition  to  be  considered  then,  is,  not  whether 
doubts  exist  as  to  the  power  of  the  legislature  to  enact  the 
law  in  question,  but  whether  it  is  pasitively  certain  that 
such  power  has  been  taken  from  them.  I  will  examine  the 
question  in  this  light. 

Section  1  of  Article  VI  of  the  Constitution,  is  in  the 
words  following :  "The  judicial  power  shall  be  vested  in  a 
Court  of  Errors  and  Appeals  in  the  last  resort  in  all  causes, 
as  heretofore;  a  court  for  the  trial  of  Impeachments;  a 
Court  of  Chancery ;  a  Prerogative  Court ;  a  Supreme  Court; 
Circuit  Courts ;  and  such  inferior  courts  as  now  exist,  and  as 
may  be  hereafter  ordained  and  established  by  law ;  which 
inferior  courts  the  legislature  may  alter  or  abolish,  as  the 
jniblic  good  shall  require." 

And  by  the  last  clause  of  section  1  of  Article  X,  it  '\^ 
further  ordained  that  "  the  several  courts  of  law  and  equity, 
except  as  herein  otherwise  provided,  shall  continue  with  the 
like  powers  and  jurisdiction  as  if  this  Constitution  had  not 
been  adopted." 

These  are  the  general  provisions  providing  depositariej» 
lor  the  judicial  power. 

In  an  examination  of  these  sections  the  first  thing  which 
attracts  attention  is  this  :  that  the  instrument  itself  estah- 
lishes  certiiin  courts.  It  does  not  leave  that  all  important 
work  to  other  hands.  An  omission  in  this  respect  in  the 
Constitution  would  have  left  the  judicial  syst-em  without  any 
fixity  whatever.  In  such  a  state  of  things,  the  powers, 
jurisdictions,  and  even  the  very  existence  of  the  several 
courts  would  have  been  placed  under  the  control  of  the 
legislature.  They  could  have  been  altered  or  alx)lished  by 
that  body  at  will.     But  the  convention  had  no  such  pur- 
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pose  as  this,  and  they,  therefore,  enumerated  the  superior 
tribunals  in   which  was  principally  to  reside  the  judicial 
\X)wer  of   the  government.      By  that  enumeration,    those 
tribunals  became  constitutional  courts,  that  is,  courts  that 
could  not  be  altered  or  abolished,  except  by  an  alteration  of 
the  instrument  creating  them.     The  peculiar  quality  of  a 
constitutional  court,  or  of  any  other  constitutional  estab- 
iishment,  is  this,  that  it  is  not  susceptible  of  change  in  its 
fundamental  principles,  except  in  some  prescribed  mode. 
Thus,  for  example,  the  nature  of  this  court,  or  the  nature 
of  the  Supreme  Court,  cannot  be  altered  in  any  way  but 
One,  that  is,   by  a  modification  of  the   Constitution  itself. 
It  is  presumed  that  no  professional  gentleman  would,  for  an 
i  ustant,  contend  that  the  legislature  could  deprive  the  de- 
Cirees  and  judgments  of  this  court  of  their  quality  of  being 
conclusive,  or  could  take  from  the  Supreme  Court  any  of 
^hose  prerogative  writs  by  which  inferior  jurisdictions  are 
superintended  and  regulated.     The  power  to  do  this  would 
involve  the  power  to  modify  in  essential  particulars  the  con- 
53titution  of  these  courts ;  a  jxjwer  not  to  V)e  distinguished 
irom  an  authority  to  supersede  or  abolish.     It  is  entirely 
clear  then  that  the  legislature  has  not  the  competency  to 
impair  the  essential  nature  or  jurisdiction  of  any  of  the  con- 
stitutional courts..    To  this  extent,  it  seems  to  me,  the  sub- 
ject is  too  plain  for  discussion. 

And  it  is  at  this  point  that  the  controversy  in  this  case 
Buperv'enes ;  for  it  is  insisted  that  the  act  of  the  legislature 
giving  an  appeal  in  this  case  has  a  two-fold  operation,  incon- 
sistent with  the  Constitution ;  first,  in  extending  the  {)owers 
of  this  court ;  and  second,  in  curtailing  the  jx)wer  of  the 
Prerogative  Court. 

Firet,  then,  in  regard  to  its  effects  uix)n  this  court. 
It  is  admitted,  and  is  indisputable,  that  from  the  sur- 
i'ender  of  the  proprietaiy  government  to  Queen  Anne,  in 
1702,  to  the  present  time,  neither  this  court  nor  its  provin- 
ce ial  prototype,  has  ever  claimed  any  supervision  over  the 
<iecree8  of  the  Prerogative  Court.     The  legislature  has  now 


428       COURT  OF  ERRORS  AND  APPEALS. 


Harris  v.  Vanderveer'8  Executor. 


extended  the  jurisdiction  of  this  court  to  that  extent,  and 
the  question  is,  whether  there  is  anything  in  the  Constiru- 
tion  plainly  prohibitory  of  such  an  act. 

Now  it  is  obvious  to  remark,  that  in  such  a  jurisdiction 
there  is  nothing  inconsistent  with  the  nature  of  this  court. 
It  is  constituted  expressly  "  a  Court  of  Errors  and  Appeals 
in  the  la.st  resort  in  cdl  causes^''  and  it  is  therefore  unde- 
niable that  the  placing  a  new  chiss  of  cases  within  its  con- 
trol is  in  complete  harmony  with  its  structure.     It  seeme*! 
to  be  conceded  indeed,  upon  the  argument,  that  the  juris- 
diction now  claimed  was  not  incongruous  with  the  general 
character  of  this   court,   and    consequently    reliance  vri^^ 
mainly  placed  by  the  counsel  of  the  respondent  on  cert^i^ 
terms  made  use  of  in  the  Constitution  itself.     The  wor<^^ 
thus  alluded  to  occur  in  the  phrase  before  quoted,  t'ir.  "Tl^^ 
judicial  power  shall  be  vested  in  a  Court  of  Errors  ii-X^^ 
Appeals  in  the  last  resort  in  all  causes  as  Jieretoforc  /'  t:l^^ 
insistment  being,  that  the  expression  "as  heretofore,"  ref*^'^'^ 
to  the  antecedent  word  '^causes,"  and  is  thereby  restrict i "^'^ 
of  the  jurisdiction  of  the  court.     But  in  my  opinion  tl"^^^ 
construction   is  clearly  inadmissible.     I   will   state  a  ±«^^' 
objections  to  this  view,  which  to  my  mind  are  concluss-  i  "^'^ 
against  it. 

Thus,  it  involves  a  jurisdiction  absolutely  stationary  r«-  ^^ 
immovable  in  every  court  of  the  state.     This  results  fr"^^^^"^ 
the  fact  that  it  is  impossible  to  increase  the  jurisdiction  ^ 

any  of  the  subordinate  courts  without,  to  the  same  ext(^="  3t^^» 
increa.sing  the  jurisdiction  of  the  court  of  the  last  resc::::::^^ -^^^\ 
Thus,  if  a  new  class  of  cases  is  brought  by  the  action  ^ 

the  legislature,  within  the  grasp  of  the  Supreme  Court 
of  the  Court  of  Chancery,  that  same  class  of  cases,  ipso  fac::::^^^^      ' 
is  jait  under  the  supervision  of  this  court.     It  is  not  to 
presumed  that  any  one  will  contend  that  new  classed*- 
causes  cannot,  with  legislative  assent,  be  taken  under  ^^ 
cognizance  of  the  subordinate  courts  just  referred  to. 
have  said  that  the  essential  qualities  of  all  the  constitution  -^* 
ooorts  are  indestructible  and  unalterable  by  the  legislatu.  ^^^ 
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:»  an  extension  of  the  jurisdiction  of  a  court,  such  exten- 
1  being  in  harmony  with  its  character,  and  not  being  a 
jrpation  on  the  inherent  powers  of  any  other  court,  is  not 
bin  the  constitutional  prevention.  Perhaps  there  is  no 
stitutional  court  in  this  country,  the  sphere  of  whose 
jTation  is  entirely  beyond  legislative  extension.  The 
treat  approach  to  this  condition  may,  it  is  probable,  be 
nd  exemplified  in  the  several  courts  of  the  United  States ; 
b  this  absence  of  jurisdictional  extensibility,  so  to  speak, 
ults,  not  so  much  from  limitations  prescribed  to  the 
irts,  nor  from  the  character  of  the  tribunals  themselves, 
from  the  restricted  nature  of  the  scope  of  federal  legisla- 
i.  In  the  judicial  system  of  a  state,  few  things  can 
imagined  more  obstructive  of  the  progress  of  society 
a  courts  with  jurisdictions  absolutely  fixed.  I  have  said 
1  a  contrivance  is  an  anomaly  no  where  to  be  found ;  it  is 
ain  it  cannot  be  pretended  to  have  ever  existed  in  this 
e.  From  the  earliest  times,  every  session  of  the  legisla- 
i  has  added  to  the  subjects  of  judicature,  and  the  juris- 
ion  of  our  courts  has  been  adjusted  to  this  ever  varying 
Jition  of  things.  I  will  instiince  one  case  out  of  a  mul- 
de.  In  the  year  1848,  the  legislature  gave  a  remedy  by 
on  in  cases  of  death  resulting  from  a  wrongful  act  or 
lect.  This  was  the  creation  of  new  causes  of  action, 
i  Supreme  and  Circuit  Courts  have  taken  cognizance  of 
4  class  of  cases.  Can  any  one  pretend  that  this  court 
St  not  finally  adjudge  the  law  of  such  cases  ?  And  yet  it 
certain  that  this  court  is  barred  of  such  jurisdiction,  if 

words  "  as  heretofore  "  have  the  significance  with  which 
y  are  clothed  by  the  counsel  of  the  respondents, 
iut  again,  to  look  at  the  contention  in  its  opposite  aspect. 
>pose  we  assume  that  the  words  "  as  heretofore  "  confine 

jurisdiction  of  this  court  to  the  precise  limits  it  pos- 
^d  at  the  time  of  the  adoption  of  the  Constitution.  Is  the 
Ument  in  favor  of  a  dismissal  of  this  appeal  thereby 
>ngthened  ?  I  am  not  able  to  perceive  that  such  is  the 
5.     I  hold  it  is  entirely  clear  that  the  jurisdiction  of  this 

^OL.  VI.  2  E 
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court  was,  before  the  constitutional  epoch,  susceptible  of  in- 
crease by  the  power  of  legislation.     One  or  two  historical 
incidents  w^ill  show  conspicuously  the  truth  of  this  coiiclu- 
^^ion.     Bv  the  9th  section  of  the  Constitution  of  1776,  it  is 
l)rovided  *'  that  the  governor  and   council   (seven  whereof 
shall  be  a  quorum),  be  the  Court  of  Appeals  in  the  last  resort 
in  all  causes  of  law,  as  heretofore,'*     At  this  date,  and  all 
through  the  times  of  the  provincial  government,  the  Court 
of  Chancery  had  existed  as  an  independent  tribunal.  Origi- 
nally the  power  of  this  important  court  w\as  lodged  in  Lord 
Cornbury  and  his  council ;  and  subsequently  by  his  ordi- 
nance to  that  effect.  Governor  Franklin  took  the  office  into 
his  own  hands  exclusively.     It  wa.s  not  until  the  13tli  of 
June,  1799,  that  the  act  was  passed  giving  an  appeal  from 
the  Court  of  Chancery  to  the  old  Court  of  Errors  and  Ap- 
peals.   When  the  Constitution,  therefore,  of  1844  was  estab- 
lished, the  jurisdiction  of  this  court,  so  far  from  its  being 
what  it  is  now  claimed  to  be,  a  jurisdiction  utterly  un- 
changeable, had  been,  and  then  was  susceptible  of  enlarge- 
ment by  the  legislature  of  the  st^ate.     Accepting,  then,  the 
words  ^'  as  heretofore  "  in  the  Constitution  of  1844,  as  terror 
descriptive  of  the  powers  of  this  court,  it  seems  inevitably 
to  result  that  a  capacity  to  expand  now  exists  in  this  coii^^' 
as  it  certainlv  theretofore  had  existed.     Nor  do  I  find  ^^^^ 
force  in  the  argument  that  the  extension  of  appellate  j^^'^^*' 
diction  over  the  Court  of  Chancery  by  the  act  just  refef'^^ 
to  was  a  usurpation  on  the  part  of  the  legislature,  and  in  '^'^^ 
lation  of  the  old  Constitution.  I  am  aware  that  Mr.  Gritf '^ 
in  his  Law  Register,  has  expressed  that  opinion ;  but  tl-^ 
opinion  is  certainly  entitled  to  no  weight  w^iatever  w'l^  ^ 
oi)posed  to  the  settled  practice  of  the  courts,  and  to  the  ^^ 
quiescence  of  the  bench  and  bar  of  the  state  for  a  long  se^^ 
of  years.     Besides,  as  it  strikes  my  mind,  nothing  can       ' 
more  inadmissible  than  the  notion  that  these  words,   '^    ' 
heretofore,"  in  our  present  Constitution,  can  be  supposed 
refer  to  a  merely  imaginary  jurisdiction  which  had  never,    ^ 
point  of  fact,  existed.     It  seems  to  me  self-evident  that  if  ^ 
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0  consider  this  expression  <as  descriptive  of  the  ancient 
titution  of  this  court,  and  are  to  resort  to  it  as  a  model 
bich  it  is  to  conform  in  the  future,  we  must  look  for 
model  among  the  realities  of  history,  and  not  grope  for 
lidst  the  speculations  of  the  closet,  for  it  is  evident  that 
ntire  subject  would  be  open  to  the  wildest  conjecture  if 
ssume  that  the  phrase  in  question  indicates  a  juris<lic- 
which  had  never  been  reduced  to  practice,  but  had 
ed  solely  in  the  minds  of  theorists.  I  conclude  then 
confidently,  that  the  judicial  history  of  the  state  shows 
usively,  that  prior  to  the  date  of  our  present  Constitu- 
the  jurisdiction  of  this  court  was  capable  of  enlarge- 
by  legislative  assistance.  The  consequence  is,  that  if 
hrase  just  quoted  is  to  be  taken  as  one  of  jurisdictional 
iption,  it  does  not  indicate  a  court  with  fixed  bounda- 
but,  on  the  contrary,  one  with  an  enlarging  jurisdic- 
This  phrase,  therefore,  construed  even  in  this  sense, 
not  militate  against  the  validity  of  the  act  now  under 
ssion. 

id  it  will  also  be  observed  this  same  fact  disj)oses  of  the 
n  broached  on  the  argument,  and  which  I  think  is  en- 
r  without  foundation,  that  the  old  Constitution  of  this 
was  not  possessed  of  the  usual  sanctions  of  such  an 
ument,  and  that  it  was  consequently  regarded  as  alter- 
by  the  legislature  at  their  pleasure,  and  that  it  was  on 
ground  that  they  arrogated  the  power  to  extend  the 
I'ol  of  this  court  over  the  Court  of  Chancery.  Admit- 
this  assumption,  it  cannot  affect  our  conclusions.  In 
it  is  a  circumstance  which  can  be  made  of  importance 
is  argument,  only,  as  it  seems  to  me,  by  a  confusion  of 
on  the  subject.  For  if,  as  I  have  just  remarked,  the 
s  *' as  heretofore,"  investing  them  with  all  the  fonv 
h  is  claimed  for  them,  must,  by  logical  necessity,  be 
cable  to  a  practical  and  not  to  a  visionary  jurisdiction 
iedently  existing,  it  seems  evident  that  it  is  a  matter  of 
e  indifiierence,  so  far  as  this  discussion  is  concerned, 
-her  such  jurisdiction  had*  been  the  product  of  legisla- 
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live  usurpation,  or  of  rightful  power.  For  all  the  purf 
of  construction,  the  only  possible  inquiry  can  be,  what 
former  jurisdiction  of  this  court  was  in  point  of  fact, 
what  it  ought  to  have  been,  nor  whence  it  arose.  As  an 
torical  fact,  it  cannot  be  denied  that  it  had  been  a  jurii 
tion  extended  by  legislation ;  all  that  the  advociites  of 
legality  of  the  present  statute  claim  is,  a  jurisdiction 
sessed  of  a  similar  capability  of  extension. 

It  is  f)roper  here,  also,  to  observe  that  in  my  appre 
sion  the  constitutional  phrase  "  all  causes  as  heretof 
Ciinnot,  by  any  just  mode  of  exposition,  be  interpret 
mean  any  particular  divisions  or  classes  of  causes, 
not  practicable,  in  my  judgment,  so  to  restrict  their  si] 
cation.  If  they  do  not  embrace  what  they  clearly 
nify,  "  all  causes,"  to  what  trains  of  cases  are  they  t 
confined  ?  Certainly,  it  cannot  be  contended  that  the  p 
relates  to  causes  in  law  and  equity  alone,  and  omii 
eoclesiiistical  cases.  This  obviously  cannot  be  their  i 
ing,  because  it  would  not  embrace  all  the  cases  admit 
within  the  province  of  this  court.  By  the  act  of  the 
December,  1794,  the  Court  of  Chancery  was  vested 
cognizance  over  cases  of  divorce  and  alimony.  The 
manifestly  branches  of  ecclesiastical  jurisdiction,  and  ( 
quently  at  the  date  of  the  present  Constitution,  the  po> 
supervise  in  those  mattei-s  existed  in  this  tribunal, 
in  the  full  possession  then  of  jurisdiction  in  causes,  sc 
which  were  legal,  othei-s  equitable,  and  others  again 
sitistical,  how  c<\n  the  constitutional  expression,  "all  ca 
be  held  to  point  to  any  j)articular  subdivision  of  ca 
There  is  no  vavi  of  the  context  bv  which  the  meani 
these  words  can  be  so  controlled.  I  can  see  nothing 
instrument  itself  which  will  authorize  the  court  to  con 
into  narrower  limits  the  generality  of  the  expression. 

Nor  should  it  be  overlooked,  that  by  holding  this  pi 
*'  all  causes  as  heretofore,"  to  be  descriptive  of  jurisdi 
they  are  imperfect  even  for  that  purpose;  they  wi! 
proi)erly  der>cribe  that  jurisdiction  which  the  counsel  < 
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respondents  apportion  to  this  court.     I  shall  hereafter  show 
that  cognizance  of  causes  with  respect  to  the  accounts  of 
executors  and  administratoi*s,  was  vested,  at  the  date  of  our 
present  Constitution,    in   the  Supreme   Court,   and  conse- 
quently, was  supervised  by  this  court.     This  branch  of  the 
jurisdiction  of  this  court  has  been  cut  off  by  the  Constitution 
itself,  and  is  now  in  the  hands  of  the  Prerogative  Court. 
How,  then,  unless  an  appeal  is  given  from  the  Prerogative 
Coiu-t  to  this  court,  can  it  be  maintained  that  the  jurisdic- 
tion of  this  court  is  now  as  it  was  "  heretofore,"  i,  c,  as  it 
was  at  the  date  of  the  present  constitution  ? 

In  fine,  upon  this  topic,  I  remark,  that  in  my  opinion  this 
expression  "  as  heretofore,"  is  almost  valueless  as  a  phrase 
of  jurisdictional  description.     In  my  apprehension  nothing 
can  be  more  evident,  than  that  all  the  courts  designated  in 
the  Constitution   must  of  necessity  be   possessed  of  their 
certain  jurisdictions.     What  is  the  jurisdiction  of  the  Su- 
preme Court,  if  it  is  not  that  power  with  which  it  was 
endowed  at  the  time  the  Constitution  was  establishes!  ?     As 
^ie  province  of  that  court  is  not  defined  in  the  Constitution, 
"y  inevitable  intendment  its  primitive  constitution  remains. 
Its  jurisdiction,  then,  speaking  as  of  the  date  of  the  Consti- 
tution, is  "as  heretofore;"  and  so  is   the  jiu-isdiction  of 
^^ery  other  constitutional  tribunal;  and  it  is  this  jurisdic- 
tion which  has  been  placed  beyond  the  reach  of  the  legislative 
POMrer.     But  as  I  have  already  remarked,  an  aptitude  for 
^nlai^ment,  from  the  inherent  nature  of  judicial  institu- 
tions, apj)ertains  to  every  constitutional  court.     And  the 
^Usequence  is,  that  when  the  Constitution  vests  power  in  a 
Court  "  as  heretofore,"  and  declares  that  the  several  courts 
*ball  continue  with  like  powers  and  jurisdiction  as  though 
^lie  Constitution  had  not  been  adopted,  the  eflfect  is,  that  the 
primitive  powers  of   such    tribunals    remain    inalienably 
^tablished,  while  at  the  same   time  there  is  implanted  in 
^uem  that  principle  of  development  by  which  their  cogni- 
**^oe  may  be  extended  over  new  cases  as  they  arise,  and 
^hich  principle  is  a  part  of  their  very  nature  and  const  it 
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tion.  Looking  at  the  subject,  therefore,  in  either  point  of 
view,  I  have  no  doubt  that  the  jurisdiction  of  this  court  w 
extensible  at  the  will  of  the  legislature,  provided,  by  such 
extension,  the  province  of  no  other  court  or  department  of 
government  is  intrenched  upon  or  invaded. 

This  result  introduces  the  next  branch  of  the  inquiry. 

Second.  Does  the  act  in  question,  in  a  constitutional  point 
of  view,  alter  or  impair  the  constitution  or  jurisdiction  ot 
tne  Prerogative  Court  ? 

This  point  was  not  much  insisted  on,  and  I  shall  dispose 
of  it  very  briefly. 

The  Prerogative  Court  has  constitutional  sanction,  ami 
according  to  the  principles  already  propounded,  cannot  be 
shorn  of  any  of  its  inherent  functions  or  substantial  jurij?- 
diction.  Consequently,  we  must  look  at  its  constitution  to 
ascertain  if  the  law  under  review  has  such  effect. 

This  court  has  always  been  possessed  of  certain  branches 
of  jurisdiction  which  reside  in  the  ecclesiastical  tribunals  in 
England.     Hence,  it  has  ever  been  regarded  as  an  ecclesia^^ 
tical  court,  and  therefore  does  not  properly  come  under  tbe 
denomination  of  a  court  of  law  or  equity.     And  it  is  cer- 
tainly somewhat  remarkable,  that  in  section  1  of  Article  ^ 
of  the  Constitution,  which  in   express   terms,  clothes  tbe 
courts  with  their  ancient  powers,  thLs  coui*t  is  not  include* 
The  language  is,   ^^  the  several  courts  of  law  aiid  equi^^^ 
except  as  herein  otherwise  provided,  shall  continue  with  t*^^ 
like  powers  and  jurisdiction  as  if  this  Constitution  had  f^^ 
been  adopted."     This  language  will  not,  in  strictness,  cc^^ 
I)rehend  the  Prerogative  Court,  and  from  this  omission    *^ 
argument  might  be  drawn  that  its  powers  and  jurisdictic^-^ 
are  not  so  fully  guarded  by  the  Constitution,  as  are  those 
the  courts  which  are  embraced  within  the  description  of  t^-* 
c^lause.     But  on  this  circumstance  I  shall  at  present  plf^-^ 
no  stress,  but  shall  consider  this  tribunal  as  established,  pc^ 
p3tuat€d,  and  protected,  to  the  full  extent  by  the  Constitu- 
tion.    The  question  then  arises,  is  there  anything  in  t^ 
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history  or  nature   of  this  court  which  will   prevent  its 
decisions  from  being  made  appealable? 

At  the  time  of  the  surrender  of  the  proprietary  govern- 
ment to  Queen  Anne,  the  whole  of  the  ecclesiastical  juris- 
diction over  New  Jersey  was  reserved  to  the  Bishop  of 
London,  excepting  only  the  collating  to  benefices,  granting 
licenses  to  marry,  and  the  probate  of  wills,  which  were 
granted  to  the  governor. 

By  the  Constitution  of  1776,  the  only  ecclesiastical  court 
that  was  preserved  in  our  system  was  that  of  the  Ordinary. 
That  oflBce  being  placed,  as  it  had  formerly  been,  in  the 
governor  of  the  state.     In  the  act  of  the  16th  of  December, 
1784,  (Pat  Laws  59),  it  is  declared  "  that  from  and  after 
the  passing  of  this  act,  the  authority  of  the  Ordinary  shall 
extend  only  to  the  granting  of  probates  of  wills,  letters  of 
administration,  letters  of  guardianship,  and  marriage  licenses, 
and  to  hearing  and  finally  determining   all  disputes  that 
niay  arise  thereon."     By  the  same  act,  original  jurisdiction 
in  matters  of  probate  and  of  administration,  with  an  appeal 
to  the  Prerogative  Court,  was  conferred  on  the  Orphans' 
Court,  a  tribunal  created  for  that  purpose.     By  this  and 
subsequent  statutes,    various  powers  of  a  most  important 
character  were  vested  in  this  subordinate  court,  such  as  the 
final  settlement  of  the  accounts  of  executors,  administrators, 
and  guardians,  the  partition  of  the  lands  of  minors,  and 
^he  sale  of  the  lands  of  deceased  insolvents.     The  superin- 
^ndence  of  the  exercise  of  these  superadded  functions  was 
given  to  the  Supreme  Court  by  certiorari.      Nor  did  the 
l^islature  hesitate  to  transfer  to  the  Orphans'  Court  powers 
^hich  the  Prerogative  Court  had  before  exercised.     An  in- 
stance of  this  will  be  found  in  section  27th,  in  the  act  of 
^he  13th  of  June,  1820,  (R.  L,  784),  which  provides  that 
the  powers  and  duties  formerly  exercised  and  performed  by 
^»^  Ordinary,  relative  to  the  admission  of  guardians  for 
P^fBons  under  the  age  of  twenty-one  years,  should  there- 
of be  performed  by  the  Orphans'  Court,  subject  to  an 
^PP^  to  the  Prerogative  Court.     And  in  this  same  statute 
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we  find  that  the  power  to  grant  license:^  of  marriage  is  taken 
from  this  same  officer.  From  these  facts  and  others  which 
it  would  be  tedious  to  adduce,  it  is  clear  that  a  control  was 
exercised  by  the  legislature  over  this  court,  greater  than 
any  ever  attempted  to  be  exerted  with  respect  to  any  of  oiir 
other  judicial  tribunals. 

The  Constitution  of  1844  then  came  into  existence,  estab- 
lishing the  Prerogative  Court  and  giving  it  an  appeal  over 
every  decree  of  the  Orphans'  Court.     That  large  body  of 
decrees  of  the  Orphans'  Court,  in  matters  of  accounts,  &<^» 
which  formerlv  bv  certiorari  had  been  removable  into  the 
Supreme    Court,   and   thence   into   this   court,   were  thvis^ 
diverted  into  the  Prerogative  Court. 

From  this  statement  it  will  be  observed  that  the  legi^*^^' 
ture  of  this  state  have  from  time  to  time,  in  many  iraport^^^ 
particulars,  altered  and    regulated  the  jurisdiction  of  ^^^ 
Prerogative  Court,  and  that  the  powers  which  that  co"^^^ 
now  i)ossesses  is  not  altogether  of  an  ecclesiastical  chara^^^^' 
but  is  largely  made  up  of  purely  civil  business,  confer^*^ 
upon  it  by  legislative  and  constitutional  grant. 

Is  there  anv  thine:,  then,  in  the  nature  or  history  of  s^^^^ 
a  tribunal  as  this,  which  should  make  its  decrees  final  ? 
do  not  mean  whether  it  is  i)roper  or  politic  that  they  sho^"^* 
ho  so ;  but  is  such  an  incident  necessarily  inherent  in         ^ 
constitution  of  the  court  itself?    If  we  regard  it  as  of  e^*'  ^ 


siastical  ori^rin,  its  decisions  have  no  claim  to  conclusiven 

-«irt 
In  the  English  system  the  decrees  of  the  Prerogative  C-c^ 

are  subject  to  review  in  the  Court  of  Delegates.     This   -^^ 

been  the  case  since  the  time  of  Henry  VIII.     A  Prer<^  -^ 

tive  Court,  then,  is  not  and  never  has  been,  from  its  consti--^  , 

tion,  a  court  of  the  last  resort.    What,  then,  has  so  modi^^ . 

its  nature  as  to  bestow  upon  it  such  a  character  in    *^^ 

state?     If  I  could  perceive  that  from  its  organization, 

the  character  of  its  jurisdiction,  the  decrees  of  this  cc^  ^^ 

must  be  unappealable,  I  should  feel  constrained  to  say  t-^*^ 

the  legislature  could  not  alter  their  nature  and  make  th^  ^^ 

appealable.     Under  such  circumstances,  a  medication  of 

efficaciousness  of  the  decrees  of  such  a  court  would  to      ^ 


NOVEMBER  TERM,  1869.  437 

Harris  v.  Vanderveer's  Executor. 

alter,  in  an  essential  manner,  the  court  itself.  It  would 
amount  to  an  organic  change  in  a  constitutional  tribunal. 
Bat  I  do  not  find  any  thing  which  leads  me  to  conclude  that 
the  decrees  of  this  court   are  or  ever  have  been  final  in 

a 

their  nature,  and  consequently  there  is  nothing  in  the  sta- 
tute now  in  question,  which  is  calculated  to  detract  from  the 
Prerogative  Court  any  of  the  powers  which  have  been 
placed  in  it  by  the  Constitution.  The  scope  of  its  jurisdic- 
tion is  not  in  any  degree  curtailed ;  all  that  is  done  is  to 
deny  to  its  decisions  a  quality  which  has  never  been 
claimed  to  appertain  to  such  a  tribunal.  When  we  wish  to 
ascertain  the  inherent  powers  of  any  of  our  superior  courts, 
we  look,  of  necessity,  to  their  English  models.  How  other- 
wise can  it  be  ascertained  what  is  the  character  and  efiect 
of  a  judgment  of  the  Supreme  Court  of  this  state  ?  By 
what  other  standard  is  the  Court  of  Chancery  to  be  mea- 
sured ?  Is  there  any  other  test,  then,  to  be  applied  to  the 
decrees  of  the  Prerogative  Court  ?  I  know  of  none ;  and  if 
we  resort  to  this  test,  such  decrees  are  plainly  of  an  appeal- 
able character. 

Nor  does  the  consideration,  that  an  appeal  from  this  court 
has  never  heretofore  been  taken,  weigh  much  with  me 
against  this  view.  In  the  absence  of  a  statute  authorizing 
such  an  appeal,  the  superintending  power  of  this  court  would 
lie  in  abeyance.  There  is  a  precedent  for  such  a  course. 
Until  the  legislature  intervened,  as  hiis  already  appeared, 
this  court  did  not  assume  jurisdiction  over  decrees  in  the 
Court  of  Chancery.  I  do  not  incline  to  the  view,  that  an 
appeal  from  the  Prerogative  Court  to  this  court  would  have 
lain  without  the  help  of  legislation.  This  court  in  many 
respects,  both  in  matters  of  jurisdiction  and  practice,  takes 
as  its  pattern  the  English  House  of  Lords,  a  tribunal  which 
does  not  entertain  appeals  in  ecclesiastical  affairs.  To  take 
such  cognizance,  is  undoubtedly  an  amplification  of  the 
practice  of  this  court,  and  such  amplification  could,  properly, 
be  effected  only  by  the  co-operation  of  the  legislature. 
Under  these  circumstances  a  course  of  practice  in  this  court, 
no  matter  how  long  continued,  exhibitive  of  the  absence  of 
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all  exercise  of  appellate  powers,  is  not  to  be  wondered 
nor  does  it  press  much  against  the  act  under  consideratio 

Nor  can  I  regard  this  question  as  res  adjudicata.  T 
case  of  Hilly er  v.  Schoicky  2  McCarter  501,  has  no  applic 
tion,  as  the  appeal  in  that  case  did  not  rest  in  legislati 
authority.  As  to  the  remaining  case  of  Anthony  v.  Ar 
thony^  1  Halst  Ch,  627,  the  grounds  of  judgment  are  lei 
to  conjecture,  as  they  are  not  shown  in  the  report,  and  it  is=- 
quite  impossible  to  say  on  what  precise  reason  the  cour 
acted.  The  argument  wtvs  ex  partCj  and  appears  to  hav 
consisted  in  a  bare  suggestion  of  the  grounds  relied  on 
There  was  a  circumstance  in  the  case,  foreign  to  the  presen 
issue,  upon  which  the  court  may  have  relied.  Nor  do  I  se 
how  it  can  be  maintained  that  this  decision  involved  th 
construction  of  the  present  Constitution.  It  is  true,  that  it^ 
was  made  after  the  present  Constitution  went  into  effect,  but^ 
the  appeal  was  taken  before  that  event.  The  present  Consti- 
tution preserves  all  actions  antecedently  pending,  but  as  it 
could  not  validate  one  which  had  been  erroneouslv  com- 
menced,  the  only  question  which  could  have  been  disposed 
of  in  the  case  referred  to,  must  have  been  relative  to  the 
effect  of  the  old  Constitution  of  1776.  The  appeal  had  been 
taken  in  1843,  and  the  question  was,  whether  a  right  of 
appeal  at  that  time  existed.  Whether  it  existed  by  force  of 
the  Constitution  of  1844,  had  nothing  to  do  with  the  inquiry. 
A  precedent  so  obscure  and  uncertain,  ought  not  to  preclude 
this  court  in  the  exercise  of  a  free  judgment  in  so  imix)rtant 
a  matter  as  that  now  under  consideration. 

My  conclusions,  then,  are  as  follows : 

First.  That  this  court,  like  all  other  constitutional  courts, 
has  not  an  inflexible  jurisdiction,  but  that  such  jurisdiction 
can  be  extended  by  legislative  action. 

Second.  That  the  Prerogative  Court  is  not,  by  its  nature, 
a  court  of  the  last  resort,  nor  has  it  been  made  such  by  the 
Constitution  of  this  stat<?,  and  that  consequently  its  decrees 
may  be  subjected  to  the  superintendency  of  this  court. 

The  motion  to  dismiss  this  appeal  should  be  denied. 
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Van  Syckel,  J. 

The  question  in  this  c<ase  is,  whether  it  was  within  the 
power  of  the  legislature  to  pass  the  act  of  February  17th, 
1869,  (Laws  of  1869,  p,  84,)  giving  an  appeal  from  the 
<lecree  of  the  Prerogative  Court. 

The  legislative  power  must  be  conceded,  unless  some  pro- 
vision can  be  shown  in  the  Constitution  of  this  state,  which 
expressly  or  by  necessary  implication  operates  as  a  restraint 
upon  it.  Such  limitation  is  claimed  to  exist  in  Article  VI, 
section  1,  in  these  words :  '*  The  judicial  power  shall  be 
vested  in  a  Court  of  Errors  and  Appeals  in  the  last  resort  in 
all  causes,  as  heretofore." 

At  the  time  of  the  adoption  of  the  first  Constitution  of  this 
state,  July  2d,  1776,  no  right  of  appeal  to  the  court  of  last 
resort  existed  in  'equity  cases.  In  that  Constitution  it  was 
provided  "that  the  governor  and  council  (seven  whereof 
j?hall  be  a  quorum)  shall  be  the  Court  of  Appeals  in  the  last 
resort  in  all  causes  of  law,  as  heretofore." 

In  1799,  twenty-three  years  after  the  adoption  of  this 
Constitution,  and  while  the  force  of  the  words  "  as  hereto- 
fore," must  have  been  well  understood,  the  legislature  parsed 
an  act  giving  an  appeal  from  decrees  in  chancery,  and  in 
1820  extended  that  right  to  cases  not  within  the  act  of  1799. 
Under  these  acts  the  right  of  appeal  from  chancery  was 
maintained,  without  being  questioned  in  this  court,  from 
1799  to  the  time  of  the  adoption  of  the  new  Constitution  in 
1844.  Whether  the  act  of  1799  was  in  violation  of  the  old 
Constitution,  is  not  necessarilv  involved  in  the  discussion  of 
this  case. 

The  virtue  of  these  words,  "  as  heretofore,"  to  operate  as 
a  restraint  on  legislative  action,  had  received,  before  1844, 
an  interpretation  w^hich  had  been  acquiesced  in  for  forty-five 
years.  The  legislature  had  claimed  and  exercised  the  right, 
notwithstanding  these  words,  to  extend  the  right  of  appeal 
to  cases  in  which  such  right  did  not  exist  at  the  time  the 
first  Constitution  was  framed. 

When  the  convention  wdiich  framed  the  Constitution  of 
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1844  incor|X)rated  in  it  the  words  "as  heretofore,"  they 
must  have  done  so  in  view  of  the  construction  which  had 
been  put  upon  those  words,  in  view  of  the  fact  so  well  known 
to  the  learned  lawyers  who  participated  in  the  proceedings 
of  that  convention,  that  notwithstanding  those  words,  the 
legislature  had,  under  the  old  Constitution,  extended  the 
right  of  apj)eal.  It  is  impossible  to  believe  that  words 
which  had  received  such  fixed  interpretation  would  have 
been  employed  by  tlie  framers  of  our  new  Constitution,  if  it 
was  their  intention  to  exclude  the  legislative  power.  If  they 
had  deemed  the  act  of  1799  unconstitutional,  they  would, 
instead  of  using  the  very  terms  that  the  legislature  had  held 
not  to  limit  their  power,  have  been  most  careful  to  guard 
against  legislative  usurpation  by  express  and  unmistakable 
words  of  prohibition.  That  thev  understood  the  necessitv 
of  employing  such  express  language  where  the  intention  to 
exclude  existed,  is  manifested  by  pi.  3,  section  4,  of  Article 
VI,  which  provides  that  the  decrees  of  the  Orphans'  Court 
shall  not  be  removed  into  the  Supreme  Court  or  Circuit 
Court,  in  cases  where  the  Orphans'  Court  has  jurisdiction. 

The  motion  to  dismiss  this  appeal  rests  upon  the  uncon- 
stitutionality of  legislative  enactment.  Its  unconstitution- 
ality must  l>e  clear  and  palpable. 

Every  intendment  must  be  made  in  favor  of  legislative 
power.  Learned  judges  have,  with  great  unanimity,  laid 
down  a  rigid  rule  on  this  subject.  Chief  Justice  Marshall, 
in  6  Cranch  128,  Chief  Justice  Parsons,  in  5  Mass,  534, 
Chief  Justice  Tilghman,  in  3  S.  ^*  i?.  72,  Chief  Justice  Shaw, 
in  13  Pick,  61,  and  Chief  Justice  Savage,  in  1  Cowen  564, 
have,  with  one  voice,  declared  that  "  it  is  not  on  slight  im- 
plication and  vague  conjecture  that  the  legislature  is  to  be 
pronounced  to  have  transcended  its  powers,  and  its  acts  to 
be  considered  void.  The  opposition  between  the  Constitu- 
tion and  the  law  should  be  such  that  the  judge  feels  a  clear 
and  strong  conviction  of  their  incompatibility  with  each 
other." 

No  express  exclusion  of  the  legislative  power  can  be  shown ; 
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i  is  claimed  to  exist  only  under  the  words  "as  heretofore;" 
nd  if  any  reasonable  construction  can  be  put  upon  those 
^ords,  which  will  avoid  conflict  between  the  legislative  and 
idicial  branches  of  the  government,  it  is  our  duty  to  adopt 
:.     It  is  not  difficult  to  suggest  such  construction. 

The  act  in  question  is  a  reasonable  .one ;  it  enlarges  the 
ight  of  the  citizen ;  it  brings  the  practice  in  the  Preroga- 
ive  Court  into  harmony  with  that  of  every  other  court  in 
he  state,  and  removes  what  has  always  been  regarded  as  an 
nomalous  feature  in  our  judicial  system. 

The  words  "  as  heretofore,"  are  used  either  to  express  the 
)cation  of  power,  or  else  are  jurisdictional.  In  the  former 
3nse,  they  mean  that  as  there  had  been  a  court  of  last 
3Sort  theretofore,  so  the  Court  of  Errors  and  Appeals  should 
Dntinue  to  be  the  court  of  last  resort  in  all  causes,  and  that 
le  legislature  should  not  esta-blish  any  court  of  higher 
ower.  It  is  doubtful  for  which  of  the  two  purposes  they 
ere  used,  but  the  latter  seems  to  be  the  more  reasonable 
Dnstruction.  Admitting  that  the  true  reading  of  the  clause 
;,  "  in  all  causes  with  the  same  power  as  heretofore,"  what 
'ould  be  its  effect  upon  the  solution  of  this  question  ? 

Just  here  occurs  the  radical  error  in  the  argument  against 
lie  validity  of  the  act  of  18G9,  resulting  from  a  misconcep- 
on  of  the  rules  of  construction  which  must  be  applied  to 
lis  Ciise.  The  rule  which  governs  in  testing  the  constitu- 
ionality  of  acts  of  the  national  legislature  cannot  apply  here. 
Vhon  we  look  to  the  constitutionality  of  an  act  of  congress, 
:  must  be  shown  to  be  within  the  powers  enumerated  in  the 
ederal  Constitution ;  in  other  words,  authority  for  it  must 
e  shown.  But  we  have  engrafted  upon  our  state  legisla- 
ive  system  the  doctrine  of  supremacy  which  belongs  to  the 
English  Parliament,  and  when  wc  ask  the  state  legislature 
)r  their  power  to  pass  a  given  law,  they  reply,  our  power 
\  supreme,  except  in  so  far  as  you  can  show  a  limitation  of 
.  in  the  Federal  or  State  Constitution. 

Applying  this  rule,  the  eff*ect  of  the  words,  "  with  the 
imo  powers  as  heretofore,"  would  be  to  establish  a  court  of 
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last  resort  with  powers  which  ciinnot  be  t«iken  away.  Thi:*^ 
expresses  very  clearly  that  it  was  the  intention  of  the- 
framers  of  the  Constitution  to  put  it  l^eyond  legislation  to 
diminish  these  powers.  But  where  is  the  language  which  says 
that  this  court  shall  never  have  an  enlargement  of  its  juris- 
diction ?  It  shall  have  the  powers  specified,  and  remain  in- 
violate as  to  those,  and  in  securing  that  end,  these  words, 
"  as  heretofore,"  have  spent  their  force. 

When  the  Constitution  asserts  that  this  court  shall  have 
the  same  jurisdiction  as  heretofore,  we  arc  led  to  inquire 
what  power  it  had  under  the  old  Constitution.  The  history 
of  legislation,  in  connection  w-ith  the  history  of  this  coui't, 
shows  that  the  legislature  from  time  to  time  enlarged  the 
powers  of  this  court,  but  never  in  a  single  instance  claimed 
to  reduce  it,  and  thus  it  indul)itably  appears,  that  under  the 
old  Constitution,  this  court  had  such  jurisdiction  as  it  had 
prior  to  1776,  and  such  power  as  legislation  conferred  upon  it. 
It  seems  difficult  to  escape  the  conclusion  that  the  words  "  as 
heretofore,"  in  the  new  Constitution,  w^ere  no  more  words  of 
exclusion  than  they  were  under  the  old  Constitution,  and  that 
they  were  intended  to  define,  not  absolutely  to  limit  the 
powers  of  this  court,  and  to  secure  them  against  diminution, 
leaving  to  the  law  maker  the  right  to  augment  its  jurisdiction 
as  a  Court  of  Appeals  in  the  last  resort.  This  view  is  sup- 
ported by  the  last  clause  of  pi.  1,  Article  X,  of  the  Consti- 
tution of  1844,  which  provides  that  "  the  several  courts  of 
law  and  equity,  except  as  herein  otherwise  provided,  shall 
continue  with  the  like  powers  and  jurisdiction  as  if  this  Con- 
stitution had  not  been  adopted,"  clearly  indicating  the  right 
of  this  court  to  have  its  powers  amplified  to  the  same  ex- 
tent that  it  could  have  been  done  under  the  old  Constitution. 

If  an  attempt  had  been  made  to  establish  a  court  with 
inflexible  jurisdiction,  different  language  would  have  been 
used;  so  vital  a  matter  would  not  have  been  left  to  doubtful 
and  uncertain  inference.  No  one  can  read  the  Constitution 
without  being  impressed  with  the  fact,  that  its  framers  care- 
fully avoided  a  strict  definition  of  the  powers  of  the  courts; 
and  if  they  had  not  done  so,  it  would  necessarily  and  inevi- 
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lably  have  led  to  much  difficulty,  and  have  left  many  cases 
which  could  not  then  have  been  foreseen,  without  adequate 
remedy.     It  certainly  cannot  be  said  that  the  words  "  as 
heretofore,"  clearly  and  beyond  any  reasonable  doubt,  were 
used  to  limit  the  jurisdiction  of  this  court  within  a  sphere 
beyond  which  it  cannot  be  extended,  and  if  no  other  argu- 
ment could  be  addressed  to  us,  than  that  it  is  a  matter  of 
doubt,  that  alone  should  be  sufficient  to  prevent  judicial  in- 
terference with  legislative  action. 

There  are  but  two  reported  cases  in  this  state  which  bear 
directly  on  the  question  under  discussion.     The  first  is  Aii- 
thony  V.  Anthony y  1  Haht  Ch.  627 ;  in  which  an  appeal 
taken  by  virtue  of  the  7th  section  of  the  act  concerning 
dower,  passed  February  24th,  1820,  {Elmers  Dig,  145),  from 
tLe  final  decree  of  the  Ordinary,  approving  and  confirming 
"the  re{X)rt  of  commissionei's  assigning  dower  to  Elizabeth  An- 
"thony,  was  dismissed.     No  opinion  in  this  case  is  reported, 
xior  is  the  ground  upon  which  the  dismissal  rested,  stated  by 
t:he  court.     The  history  of  the  case  shows  that  the  appeal 
liad  been  taken  in  1843,  and  was  dismissed  in  1846.    It  was 
argued  ex  partem  and  the  court  dismissed  it  for  want  of  ju- 
risdiction, without  giving  us  the  reasons  which  led  to  that 
result.     A  want  of  jurisdiction  in  that  case  might  have 
rested  upon  a  reason  that  would  not  apply  here.     A  special 
pow^er  was  given  to  the  Ordinary  in  relation  to  dower ;  the 
same  power  might  have  been  conferred  upon  a  master  in 
chancery,  or  a  commissioner,  and  it  is  questionable  whether 
the  right  to  supervise  persons  exercising  a  special  statutory 
authority,  which,  under  our  judicial  system,  inheres  in  the 
Supreme  Court,  could  bo  taken  away  by  legislative  act.     If 
it  could  in  one  case,  it  might  in  every  case,  and  thus  one  of 
the  very  highest  and  most  important  functions  of  the  court 
would  be  endangered,  if  not  destroyed.     But  if  this  view 
was  not  t^ken  in  that  case,  it  is  highly  improbable  that  the 
court  after  full  argument  would  have  admitted  a  want  of 
jurisdiction,  when  for  so  many  years  their  right  to  hear  ap- 
peals from  chancery  rested  on  no  better  foundation.     There 
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is,  therefore,  nothing  in  this  case  which  should  prevent  t^ 
members  of  this  court  from  yielding  to  their  own  judgm 
in  so  grave  a  question  after  deliberate  argument  and  f 
consideration. 

The  other  Ciise  referred  to  is  HiUyer  v.  Schenck,  2  J 
Carter  501 ;  to  which  it  is  a  suflBcient  answer  to  say,  that  -^^ 

that  time  there  had  been  no  legislative  action  authorizi^^*==^^^g 
an  appeal  to  be  taken. 

The  legislature,  under  the  old  Constitution,  in  passing  tlcL  '^-  ^e 
acts  of  1799  and  1820  respecting  appeals  from  chancer-" 
and  the  supplement  of  February  24th,  1820,  to  the  act  co  3 
cerning  dower,  and  under  the  new  Constitution  in  pajssin 
the  act  of  February  26th,  1858,  giving  a  review  by  tlii 
court  of  proceedings  in  criminal  cases  by  writ  of  erro, 
directed  to  the  Oyer  and  Terminer,  have  construed  the  Con- 
stitution liberally,  and  have  not  treated  the  words  "  as  here- 
tofore,"  as  words  of  strict  limitation.  A  like  liberality  Las 
been  manifested  by  the  Supreme  Court,  and  the  court  of  last 
resort,  in  2  Southard  861,  2  Green  223,  7  Hoist.  368,  and 
other  cases  readily  referred  to,  in  reviewing  cases  which 
had  never  arisen  prior  to  the  formation  of  the  first  Con- 
stitution. 

It  was  intimated  that  no  argument  can  be  drawn  from 
legislation  under  the  first  Constitution,  because  then  the  legis- 
lature, like  the  English  Parliament,  was  supreme,  and  had  a 
right  to  pass  the  act  of  1799,  even  against  an  express  interdic- 
tion. This  is  an  entire  misapprehension  of  the  character  of 
the  first  Constitution,  as  must  be  apparent  from  our  judicial 
history,  showing  that  the  constitutionality  of  legislative  acts 
passed  in  review  before  the  courts.  In  the  very  case  cited 
of  Anthony  v.  Anthony ^  the  question  of  constitutionality 
was  raised.  Certainly  Mr.  Griflith  would  not,  in  his  Law 
Register,  have  so  earnestly  insisted  upon  the  unconstitu- 
tionality of  the  act  of  1799,  unless  it  was  well  understood 
in  his  day  that  the  legislative  will  must  act  within  certain 
prescribed  limits. 

There  is  another  fact  in  the  history  of  legislation  on  this 
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subject,  which  has  a  very  important  bearing  on  this  case. 
By  an  act  passed  December  2d,  1794  (Pat,  Laws  143),  the 
Court  of  Chancery  for  the  first  time  was  invested  with  ju- 
risdiction over  alimony,  marriage,  and  divorce,  subjects 
until  then  within  the  jurisdiction  of  the  ecclesiastical  courts. 
The  passing  of  these  matters  from  the  ecclesiastical  courts 
to  chancery,  subjected  them  to  review  in  the  court  of  last 
resort,  where,  before  that,  they  could  not  have  gone.  The 
power  of  the  legislature  to  pass  the  act  of  1794  has  never 
been  questioned,  and  it  must  be  admitted  that  if  a  portion 
of  the  causes  of  ecclesiastical  jurisdiction  can  be  brought  by 
the  law  making  power  within  the  reach  of  this  court,  the 
riglit  of  appeal  can  be  extended  to  all  cases. 

It  is  also  a  noticeable  fact  that  the  new  Constitution  takes 
iway  from  the  Supreme  Court  the  power  to  review  by  cer- 
tiorari the  proceedings  of  the  Orphans'  Court,  in  cases  where 
the  Orphans'  Court  has  jurisdiction,  and  has  enlarged  the 
power  of  the  Prerogative  Court  by  giving  to  it  that  right  of 
review.  It  should  require  clear  language  to  lead  to  the  con- 
tusion that  it  was  intended  in  these  cases  to  prohibit  the 
legislature  from  giving  an  appeal  to  the  court  of  last  resort, 
such  right  having  existed  under  the  old  Constitution. 

It  is  very  difficult  to  conceive  of  any  reason  which  could 
have  influenced  the  framers  of  our  Constitution  to  put  it  be- 
yond the  power  of  the  law  maker  to  give  an  appeal  from  the 
decree  of  the  Prerogative  Court.  It  was  not,  as  will  here- 
after appear,  because  an  appeal  from  the  Prerogative  Court 
to  the  judges  of  the  common  law  courts  was  unknown  to  the 
judicial  system  from  which  our  own  was  borrowed.  It  w^as 
not  for  the  reason  that  the  decrees  of  the  Ordinary  were 
invested  with  peculiar  sanctity,  for  the  Chancellor,  from 
whom  an  appeal  was  given,  was  made  Ordinary;  and  it 
could  not  have  been  from  any  want  of  confidence  in  the 
court  of  last  resort,  because  matters  of  the  highest  concern 
in  all  the  other  courts  were  placed  within  their  review. 

There  is,  therefore,  nothing  in  the  language  of  the  Consti- 
tution itself,  or  in  the  interpretation  it  has  received,  either 
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in  the  coarse  of  legislation  or  judicial  consideration,  whicrTi 
impels  this  court  to  arrest  the  operation  of  the  act  of  186^3- 

It  may  be  urged  that  while  the  legislature  has  power  '^^o 
extend  the  jurisdiction  of  this  court,  .it  has   no  right  ^^:^c 
abridge  the  powers  of  the  Prerogative  Court,  and  that  or^»< 
of  the  essential  powers  of  that  court  is  the  finality  of  i 
decrees.     If,  under  the  English  system,  finality  had  be 
a  fe^vture  of  the  Prerogative  Court,  the  argument  woul 
have  great  force ;  but  in  view  of  the  fact  that  the  Preroj 
tive  Court  in  England  is  subject  to  appellate  jurisdiction, 
possible  difiiculty  can  be  suggested  in  the  way  of  subjectii 
its  decrees  to  appeal  here,  which  would  not  have  appli< 
with  equal  force  to  decrees  in  chancery,  for  both   cour —    ts 
were  adopted  in  this  state  without  the  right  of  appeal. 

It  was  warmly  urged  upon  the  argument  that  althougr^h 
there  is  an  appeal  in  England  from  one  ecclesiastical  coa  — ^rt 
to  another,  such  a  thing  was  never  heard  of  as  an  appe^^'^al 

from  an  ecclesiastical  court  to  common  law  judges,  and  th=.  at 

the  framers  of  our  Constitution  could  never  have  conter-nnn- 

plated  any  such  thing.     This  argument  rests  upon  an  en ^'o- 

neous  statement. 

By  the  statute  of  24  Henry  VIII,  ch.  12,  sec,  8,  any  cau-^*se 
commenced  before  the  archbishop  was  to  be  definitely  det^Hii?r- 
mined  by  him  without  any  appeal,  and  by  the  6th  section         of 
the  same  act,  appeals  to  the  archbishop  were  to  be  "  d^^sfi- 
nitely  and  finally  ordered,  decreed,  and  adjudged  by  hi        m, 
according  to  justice,  without  any  other  appellation  or  pro\-^sro- 
cation  to  any  other  person  or  persons,  court  or  courts."  lE^^ut 
by  a  later  statute,  25  Henry  VIII,  ch.  19,  after  prohib       it- 
ing  appeals  to  the  Pope,  it  was  enacted  by  section  4,  tLi:^^^ 
''  for  lack  of  justice  at  or  in  any  of  the  courts  of  the  arcrr:"h- 
bishops  of  this  realm,  or  in  any  of  the  king's  dominions^^-    ^^ 
shall  be  lawful  to  the  parties  grieved  to  appeal  to  the  kin  ^^ 
majesty  in  the  King's  Court  of  Chancery;  and  that  up^^^ 
every  such  appeal  a  commission  shall  be  directed  under  trte 
great  seal  to  such  persons  as  shall  be  named  by  the  Kin^''^ 
Highness,  his  heirs  or  successors,  like  as  in  cases  of  ai)penl 
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from  the  Admirars  Court,  to  hear  and  definitely  determine 
Buch  appeals,  and  the  causes  concerning  the  same,  &c/'  These 
commissioners  were  called  delegates,  and  the  king  might 
iippoint  whom  he  pleased  as  delegates ;  he  might  appoint  the 
Airhole  commission  if  he  chose,  from  the  judges  of  the  com- 
mon law.   Com.  Dig.,  Prerogative,  {D.  14).   And  in  the  exer- 
•cise  of  its  discretion,  the  Court  of  Chancery  would  either 
^rant    a  full   commission   of    delegates,   that  is   to  lords 
spiritual  and  temporal,  judges  of  the   common  law  and 
-civilians,  or  one  to  judges  and  civilians  only.     When  the 
jurisdiction  of  bishops  was  in  controversy,  or  a  question  de- 
pending that  concerned  the  canon  and  ecclesiastical  law,  a 
full  commission  was  granted.     When  it  was  altogether  a 
matter  of  law,  as  a  question  on  a  will,  a  commission  issued 
to  judges  and  civilians  only.     1  WUliains  on  Exrs  446, 
note  (p.).    And  this  was  declared  to  be  the  practice  by  Lord 
Hardwicke  in  JSx  parte  Hellier,  3  Atk.  798. 

The  Prerogative  Court  in  this  state  owes  the  finality  of 
its  decrees,  neither  to  its  peculiar  organism,  nor  to  con- 
stitutional provision,  but  wholly  to  legislative  enactment, 
{Rev.  Laws  776) ;  and  there  is  therefore  nothing  in  that  attri- 
bute of  the  court  which  inhibits  legislative  interference. 

But  if  such  appeal  had  not  been  entertained  in  England, 
the  answer  is  obvious.  If  those  ecclesiastical  courts  which 
had  api)ellate  jurisdiction  had  been  adopted  into  our  judi- 
cial system,  and  continued  under  the  new  Constitution,  the 
Argument  would  have  great  weight.  But  the  fact  that  the 
>ower  of  the  Ordinary  and  the  Prerogative  Court,  which 
Existed  separately  under  the  English  system,  have  been 
blended  here,  and  no  ecclesiastical  court  of  appellate  juris- 
iiction  provided,  repels  the  presumption  which  otherwise 
"xiight  have  arisen,  and  points  strongly  to  the  opposite  infer- 
ence. With  equal  force  it  might  be  argued  that  the  legisla- 
live  acts  which  give  to  the  Ordinary  powers  unknown  to  the 
Ecclesiastical  courts,  such  as  the  act  concerning  drunkards, 
^nd  others  of  like  character,  are  void,  because  the  framers  of 
the  Constitution  could  never  have  intended  that  the  Ordinary 
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should  possess  functions  which  the  ecclesiastical  courts  never 
exercised  in  England. 

There  is  no  difficulty  suggested  by  pi.  5,  section    2  of 
Article  IV,  in  reference  to  the  question  whether  the  Chan- 
cellor could  sit  on  the  hearing  of  this  appeal,  for  that  clause 
clearly  excludes  him  in  every  case  of  appeal,  from  sitting 
or  having  a  voice  in  the  hearing  or  final  decree. 

The  motion  to  dismiss  the  appeal  must,  for  the  reasons  ex- 
pressed, be  denied. 


The  Chancellor,  dissenting. 

The  question  here  is,  whether  the  act  of  1869,  grant  ii'^S 
an  appeal   from   the   Prerogative   Court,  is   constitutioi^^^- 
Courts  will  not  declare  an  act  of  the  legislature  unconstit^^' 
tional,  unless  it  is  shown  to  be  so,  clearly  and  free  from     ^^ 
reasonable  or  serious  doubt.     It  is  not  necessary  tha't-     ^ 
should  be  expressly  j)rohibited  by  positive  words   in    't-*^^ 
Constitution.     Most  of  the  cases  in  which  acts  have  h^^^ 
declared  void,  as  prohibited  by  the  Federal  or  State  C^^''^ 
stitutions,  are  those  in  which  they  were  held  to  be  contrr*-^  •' 
to  the  intent  and  object  declared,  by  a  fair  construction 
the  instrument.     The  legislature  seldom  or  never  intemls- 
violate  the  Constitution,  and  therefore  few  cases  can  aris^^ 
which  their  action  is  prohibited  by  its  express  words. 

But,  beyond  this  requirement  that  the  case  should  be 
from  reasonable  doubt,  courts  should  have  no  leaning 
intendment  either  wav.     The  Constitution  is  the  act  of 
people  of  the  state.  They  adojit  it  directly ;   it  is  almost 
only  act  in  the  formation  or  conduct  of  the  government 
they  directly  perform.     By  it  they  determine  how  muc 
their  natural  rights  they  are  willing  to  surrender,  and  J^ 
much  power  over  themselves  they  are  willing  to  place 
others,  to  form  an  efficient  government.     In  proportion 
the  rights  reserved  the  nation  is  free ;  if  all  are  surrender' 
tlie  government  is  despotic ;  and  this,  whether  the  pow 
delegated  to  one,  or  to  a  number.     The  judiciary  is    ^ 
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branch  of  government  to  whom  it  is  entrusted  to  determine 
wliether  the  legislative  branch  has  exceeded  the  powers 
delegated  to  it.  And  there  is  no  reason  why  it  should  side 
with  despotism  against  freedom,  with  usurpation  against  the 
plain  reservation  of  rights  and  powers  to  the  people  them- 
selves, or  why  it  should  combine  or  conspire  with  a  co-ordi- 
nate branch  for  that  purpose,  when  it  is  the  only  guard  or 
balance  wheel  by  which  such  excess  can  be  kept  in  check. 

In  this  case,  the  people  of  New  Jersey  have  retained  the 
creation  and  change  of  the  six  principal  courts  to  themselves. 
It  is  a  power  not  necessary  to  make  the  legislature  an  effi- 
cient government,  but  can  be  exercised  by  the  people  con- 
veniently. It  needs  no  haste  ;  and  it  is  perhaps  better  that 
fiucli  change  cannot  be  made  to  suit  the  emergency  of  every 
•cause  that  may  arise.  Beyond  the  requirement  that  the 
unconstitutionality  should  plainly  appear,  there  ought  to  bo 
no  leaning  or  intendment. 

There  are  here  two  questions  :  First,  whether  the  Constitu- 
tion directly  authorizes  an  appeal  from  the  Prerogative 
Court  to  the  Court  of  Appeals.  If  it  does,  the  act  of  1869 
is  valid.  But  if  the  Constitution  does  not  authorize  it,  as 
there  is  no  prohibition  against  conferring  additional  power 
on  any  court,  unless  so  far  as  the  powers  of  the  other  courts 
^re  infringed  on,  the  second  question  will  arise,  whether  this 
act  infringes  on  the  powers  of  the  Prerogative  Court. 

The  Constitution  divides  the  powers  of  government  into 
three  distinct  departments,  the  legislative,  judicial,  and 
•executive.  It  then  declares  that :  "  The  judicial  power  shall 
be  vested  in  a  Court  of  Errors  and  Appeals  in  the  last 
resort  'in  all  causes,  as  heretofore ;  a  court  for  the  trial  of 
Impeachments ;  a  Court  of  Chancery ;  a  Prerogative  Court ; 
SL  Supreme  Court ;  Circuit  Courts ;  and  such  inferior  courts 
as  now  exist, *and  as  may  be  hereafter  ordained  and  estab- 
lished by  law;  which  inferior  courts  the  legislature  may 
alter  and  abolish  as  the  public  good  may  require." 

Before  that  Constitution,  the  Court  of  Appeals  had  never 
been  authorized  to  hear  appeals  from  the  Prerogative  Court, 
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and  if  the  words  *'  as  heretofore/'  are  to  be  considered  as 
applying  to  the  jurisdiction,  or  as  qualifying  the  words  "all 
causes,"  to  which  they  are  joined,  then  it  is  conceded  that 
this  court  was  not  by  the  Constitution  empowered  to  enter- 
tain  appeals  from   the   Prerogative  Court.      This   is   the 
natural  and  proper  application  of  these  words,  as  they  stand 
in  this  sentence ;  they  qualify  the  extent  or  universality  of 
the  words  "  all  causes,"  and  limit  them  to  such  causes  as 
were  before  subject  to  appeal.     These  words  cannot  be 
rejected  because  they  contradict  or  limit  the  preceding 
words,  any  more  than  the  words  "  of  full  age,"  after  the 
words  "  every  white  male  citizen,"  in  the  suflFrage  clause.  In 
fair  and  natural  construction,  such  phrase  at  the  end  of  a 
sentence  may  be  applied  to  the  whole  sentence  as  well  as 
the  last  words  ;  such  construction  might,  with  propriety,  bes^ 
given  in  the  parallel  clause  in  the  old  Constitution,  were  iti^  it 
not  that  it  would  make  the  clause  untrue.     The  court  hadEz:»»d 
never  before  been  one  of  the  last  resort;  it  had  always  beein  _«:u 
subject  to  an  appeal  to  the  king  in  council.     But  here  sucl 
application  is  impossible;  it  was  not  intended,  as  such  read— 
ing  would  imply,  to  vest  the  whole  judicial  power  in  thif=s  -is 
court,  nor  was  it  so  vested  "  theretofore."     It  could  not  l)^-^>e 
applied  either  to  the  name  or  constitution  of  the  court,  fo:  '^::3r 
both  were  essentially  changed,  and  were  not  "  as  theretOi^n:3>- 
fore."     It  could  not  be  transposed  so  as  to  come  after  th-  ^^^^^ 
words  *  last  resort';  in  part,  because  it  would  make  the  clausi*=^  ^^ 
assert  that  the  court  was  of  the  last  resort  before  then  i  ^     i^ 
all  cases,  which  is  not  true;  in  part,  because  this  constructio^^i^^o^ 
is  based  \\\K>n  the  claim,  that  this  phrase  was  copied  froK"  *^:3m 
the  old  Constitution,  and  must  have  the  same  application  est      as 
there,  to  the  words  "  in  the  last  resort,"  yet  under  that  MZiat 
Constitution  it  never  was  a  court  of  the  last  resort,  but  a^^  ^^ 
appeal  from  it  always  existed  to  the  king  in  council,  reserves  ^^<^ 
in  Lord  Cornbury's  instructions,  (L.  (Sf  S.  641) ;  but  main'  j^^^X 
because  such  arbitrary  transposition  of  words  for  the  pu 
pose  of  giving  a  desired  meaning,  is  never  allowed  in  ai^"^J^ 
system  of  interpretation. 
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Transposition  of  words  has  been  allowed,  but  only  in  cases 
where  the  intention  plainly  expressed  in  other  parts  of  the 
instrument,  requires  it  to  confirm  that  intention,  and  then 
not  in  such  manner  as  to  destroy  the  plain  meaning  of  any 
sentence ;  and  it  is  a  mode  of  interpretation  always  of  doubt- 
ful propriety.  In  the  constitutional  provision  "  that  bills 
for  revenue  shall  originate  in  the  Assembly,  but  the  Senate 
may  propose  amendments,"  it  would  never  be  allowed  for 
any  purpose  to  transpose  the  words  "  Senate  and  Assembly," 
so  as  to  reverse  their  powers.  The  promise  of  the  Saviour 
to  the  penitent  thief,  **  I  say  unto  thee  this  day  thou  shalt 
be  with  me  in  Paradise,"  may  have  its  meaning  changed 
both  as  it  stands  in  the  original,  and  in  the  translation,  by  a 
change  of  punctuation  which  is  admissible,  as  that  is  the 
work  of  translators  or  printers.  But  if  had  been  written 
'*  thou  shalt  be  this  day  with  me  in  paradise,"  a  transposi- 
tion so  as  to  read,  '*  I  this  day  say  unto  thee,"  could  never 
have  been  ventured  on  even  by  Pope  or  Ecumenical  Council, 
although  necessary  to  sustain  the  whole  realm  of  purgatory. 
Any  transposition  in  this  case  seems  equally  unwarrantable. 

But  if  it  was  a  case  in  which  transposition  was  admissible, 
there  is  nothing  to  require  it.  The  other  provisions  of  the 
instrument  show,  on  the  contrary,  that  this  clause  was  in- 
tended to  operate  as  it  reads,  and  thus  alone  will  be  in  har- 
mony with  its  other  provisions ;  the  last  sentence  of  the  first 
paragraph  of  the  10th  Article,  directs  that  these  courts 
should  continue,  except  as  therein  otherwise  provided,  with 
their  former  powers  and  jurisdiction.  This  indicates  a  gen- 
eral intention  that  the  powers  should  remain  unaltered. 
The  special  provision  for  writs  of  error  from  the  circuits  to 
this  court  would  be  entirely  unnecessary,  if  the  words 
creating  this  court  gave  it  appellate  jurisdiction  over  all 
courts,  and  clearly  shows  that  the  only  jurisdiction  under- 
stood to  be  conferred  on  this  court  was  in  such  causes  as  it 
before  had  jurisdiction  to  hear.  The  provisions  of  pi.  5  and 
6,  in  section  2  of  Article  VI,  also  show  that  such  was  their 
understanding. 
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The  situation  and  past  history  of  the  Prerogative  Court 
renders  it  probable  that  that  body  of  lawyers  of  learning 
and  eminence,  the  elite  of  the  bar  of  the  state,  who  formed 
so  large  a  part  of  that  convention,  and  were,  without  doubt, 
both  active  and  influential  in  adjusting  the  arrangement  of 
the  courts,  meant  by  this  clause  what  is  expressed  in  it.    In     ^^-j 
England,  the  proof  of  wills  and  granting  of  administration?,  .^  ^^ 
and  the  business  connected  with  them,  and  in  fact  almost  all.#"  ^1 
matters   now   within   the  jurisdiction   of  our   Prerogative^^^  ^e 
Court,  had  been,  for  centuries,  entrusted  to  the  ecclesiasticar^^al 
courts.     When  England  separated  from  the  See  of  Rome  -^E^e, 
this  jurisdiction,  by  the  statute   of  23  Henry  VIII,  was  -^-^is 
declared  to  be  in  the  bishop,  or  ordinary  of  the  diocese,  aniL^  -^d 
in  cases  of  goods  within  two  dioceses,  in  the  archbishop»^y*p. 
The  bishops  exercised  this  jurisdiction  by  an  official,  calleo^^d 
his  Chancellor,  and  sometimes  called  the  Ordinary ;    th»  Mri^^ 
archbishop,  by  an  official  called  the  judge  of  the  Preroga-^^i^^a- 
tive  Court,  a  name  derived  from  the  fact  that  jurisdiction  ir  ml  in 
such  causes  was  by  the  archbishop's  prerogative.     An  appe»=^  -^al 
was  allowed  from  the  Ordinary  to  the  Prerogative  Courf      '-J^U 
whose  sentence  was  without  appeal.     But  a  statute  of  th-^r  Ji^^ 
next  year,  24  Henry  VIII,  eh,  12,  gave  an  appeal  to  th^r -A- 
king  in  chancery,  which  was  heard  before  delegates  aj-^l  -p- 
pointed  under  the  great  seal,  who  were  called  the  Court  c^     ot 
Delegates.     Some  of  these,  as  well  as  the  officials  of  th^-^Ti^ 
bishop  and  archbishop,  were  always  doctors  of  the  civil  lav^^^^  w. 
No  appeal  ever  was  given  to  the  law  courts,  either  to  tVjM^  he 
Exchequer  Chamber  or  the  House  of  Lords.     Under  tl  M^  -l^^ 
proprietary  government,  their  governor  entertained   th-^rJiif^ 
testamentary  jurisdiction.     This  appears  by  the  records  :  i" 

the  office  of  the  Secretary  of  State.  Upon  the  surrender  z  "* 
1702,  the  Queen,  in  the  commission  to  Lord  Cornbur  ^::^^'' 
(L.  (J*  S.  G51)  gave  him  full  power  to  erect  and  estubliss  S^^^^ 
courts,  but  in  his  instructions  {L.  <Sf  S.  639)  subjected  iH  — '^^* 
colony  to  the  ecclesiastical  jurisdiction  of  the  Bishop  of  Lo^^=^^^^' 
don,  except  the  collating  to  benefices,  granting  licenses  S^or 
marriages,  and  the  probate  of  wills,  which  was  reserved        ^o 
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the  governor  for  the  time  being.     Until  the  Revohition, 
this  power  continued  in  and  was  exercised  by  the  governor. 
And  although  the  instructions  to  Cornbury,  {L,  (Sf  S.  641), 
created  him  and  his  council  the  Court  of  Appeals,  no  appeal 
was  ever  given  from  the  governor's  testamentary  proceed- 
ings, except  the  appeal  which  existed  from  all  the  highest 
colonial  courts  to  the  king  in  council.     At  the  Kevolution, 
the  Constitution  of  1776  declared  the  governor  to  bo  Ordi- 
nary and  Surrogate-General,  and  declared  that  he  and  the 
council  should  be  the  Court  of  Appeals  in  the  last  resort  in 
all  causes  of  law,  *'as  heretofore."     This  had  never  been 
construed  to  give  appeals  from  the  Ordinary,  and  the  legis- 
lature had  never  provided  for  taking  such  appeals.     Until 
then,  either  in  England  or  this  country,  no  appeal  had  ever 
been  given,  or  been  had  from  the  Prerogative  or  Testa- 
mentary Courts  to  the  Courts  of  Appeal  in  cases  of  law  or 
equity.  And  it  is  not  probable  that  this  body  of  experienced 
and  conservative  lawyers  intended  to  introduce  such  inno- 
vation ;  and  if  they  did  so  intend,  it  is  hardly  conceivable 
that  they  would  have  attempted  it  without  expressing  it  in 
words  that  were  prominent,  and  could  not  be  mistaken, 
especially  that  they  would  do  it  by  words  seeming  to  say  that 
no  innovation  was  intended.     Above  all,  they  would  not 
have  used  the  very  words  that  had  created  the  doubt  under 
the  old  Constitution,  and  have  changed  the  sentence  so  as  to 
increase  that  doubt.     They  must  have  known  of  the  doubt 
and  controversy  stated  in  4  Griff.  Reg,  1179;  that  book 
was  in  the  hands  of  all. 

What  the  convention  intended,  if  it  was  not  expressed, 
should  never  be  allowed  to  control  the  meaning  of  the  words 
they  have  used ;  but  when  it  is  claimed  that  they  intended 
something  different  from  what  is  expressed,  facts  which  show 
that  their  intention  could  not  have  been  other  than  that  ex- 
pressed, are  a  full  answer  to  the  claim. 

If  this  construction  is  correct,  the  Constitution  did  not 
give  this  appeal.  But  as  the  legislature  may  confer  addi- 
tional powers  on  any  constitutional  court,  the  act  of  1869  is 
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valid,  unless  it  infringes  on  the  power  of  the  Prerogative 
Court. 

The  first  section  of  the  10th  Article  provides,  that  "  the 
several  courts  of  law  and  equity,  except  as  herein  otherwise 
provided,  shall  continue  with  the  like  powers  and  jurisdic- 
tion, as  if  this  Constitution  had  not  been  adopted."  These 
words  are  not  to  be  construed  in  a  strict  te<?hnical  sense,  as 
if  it  read  courts  of  common  law,  but  must  include  all  courts 
which  administer  either  testamentary  or  common  law.  This  -^s= 
but  affirms  positively  the  plain  implication  to  be  derived-M^i:»d 
from  the  other  provisions  regarding  the  courts  named  as  the^^  -e 
judicial  power  of  the  state,  that  the  legislature  cannot  inter — -^- 
fere  with  their  existence  or  diminish  their  power.  The  speciaK'^^sil 
provision  that  certain  equity  powers  may  be  conferred  onr-jr  ^n 
circuit  courts  for  foreclosure,  is  another  confirmation. 

The  only  question  then  is,  does  subjecting  the  Prerogative 
Court  to  an  appeal,  detract  from  or  diminish  its  powers  ?  Ir 
makes  it  at  once  an  inferior  court;  it  subjects  it  to  the  Court" 
of  Appeals,  and  takes  from  it  the  power  of  making  a  final 
decision  in  any  case.     The  power  of  determining  all  causes 
or  a  certain  class  of  causes,  without  appeal,  is  the  very  sum- 
mit of  judicial  power.     It  is  the  same  question,  as  whether:  ^ 
it  would  detract  from  the  power  of  a  legislature  before  un 
controlled,  to  place  over  it  an  absolute  veto,  or  whether  i 
diminishes  the  power  of  a  sovereign,  to  give  a  parliamen. 
power  to  reject  his  edicts.  To  state  the  question  is  to  answer 
it.     The  convention  deemed  it  necessary  to  provide  for  wril 
of  error  from  circuits,  and  to  prohibit  writs  of  certiorari  t. 
Orphans'  Courts,  and  therefore  must  have  considered  tl 
right  of  appeal  as  one  of  those  fixed  by  the  Constitution. 

By  the  same  reasoning  that  would  sustain  this  law,  tlrr-:^!^ 
Supreme  Court  or  the  Court  of  Chancery,  may  be  matfi-:^^ 
subject  to  an  appeal  to  the  circuit,  or  one  of  them  to  iV—^^^ 
other. 

But  this  whole  que.stion  has  been  before  decided  in  th J^ 

court,  and  is  res  adjudicata.     In  the  case  of  Anikoiiy    '^' 
Anthomj,  1  HaUt  Ch,  627,  a  direct  deliberate  decision  w^«^ 


i 


NOVEMBER  TERM,  1869.  455 

■ 

Harris  v.  Vanderveer's  Executor. 

made  on  this  very  point.  It  was  an  appeal  from  the  Pre- 
rogative Court  to  this  court,  on  a  matter  of  dower ;  the 
7th  section  of  the  act  of  1820,  had  given  such  appeal  from 
the  Orphans*  Court.  That  act  was  still  in  force;  it  was  re- 
pealed by  the  act  of  April  16th,  1846,  and  is  No.  149  in  the 
repealing  section,  (JRev,  Stat,  683),  which  did  not  take  effect 
until  February  Ist,  1847.  This  cause  was  decided  in  April 
Term,  1846 ;  the  old  Constitution  was  abolished,  and  the  new 
one  in  force.  Neither  provided  for  such  appeal ;  it  was  made 
in  1843,  under  the  old  Constitution.  That  was  not  so  strin- 
gent against  it  as  the  new.  The  Prerogative  Court  was  not 
positively  protected  by  it  as  in  the  new.  The  dismissal,  a« 
appears  by  the  report  and  by  the  rule  granted  to  show  cause  ^ 
was  on  the  ground  of  jurisdiction.  The  records  show  that  there 
was  no  want  of  prosecution,  or  other  reason  for  dismissal. 
The  note  to  the  case,  whether  by  Chancellor  Halsted  or  the 
irepiorter,  shows  that  such  was  understood  to  be  the  ground 
of  the  decision,  for  it  ingeniously  suggests  a  case  which 
might  be  beyond  the  reason  for  such  decision. 

Of  the  twelve  judges  who  heard  the  cause,  six  were  mem- 
\)er8  of  the  constitutional  convention  held  within  two  years. 
All  the  court  concurred  in  the  dismissal,  except  Chancellor 
Balsted,  who  declined  to  vote.  The  appeal  had  been  taken 
1)7  a  prominent  member  of  the  convention,  one  who  would 
not  have  deserted  his  client  if  he  thought  the  appeal  sus- 
tainable, any  more  than  he  would  have  endeavored  to  sustain 
it  if  he  thought  it  clearly  unconstitutional;  he  did  not  resist 
the  application.  The  motion  was  made  by  another  promi- 
nent member  of  the  convention,  who  based  it  on  the  want  of 
jurisdiction,  and  contended  that  under  the  new  Constitution 
his  case  was  stronger  than  under  the  old.  Both  counsel  had 
just  risen  from  their  labors  as  revisers  of  the  whole  statute 
law,  and  one  week  before  this  the  legislature  had  passed  the 
dower  act  of  1820,  with  the  appeal  section  stricken  out  by 
the  commission,  and  it  cannot  be  doubted,  stricken  out 
because  they  thought  it  unconstitutional. 

In  the  case  of  Hillyer  v.  Schenckj  2  McCarter  501,  a 
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similar  appeal  was  dismissed  by  this  court  for  want  of  juris  —  - 
diction.     And  I  think,  taking  the  whole  case  together,  tha        ^ 
the  inference  is  fair,  that  the  want  of  jurisdiction  was  basecizzd 
on  the  want  of  constitutional  power. 

If  there  is  authority  in  judicial  decision,  these  shoulcn^^ 
bind  this  court  on  this  question.  The  first  was  made  nearr  -r 
the  time  of  the  adoption  of  the  Constitution,  and  by  me«r  -n 
who  were  concerned  in  framing  it.  And  if  there  is  an^^^y 
force  in  the  maxim  contemporaiiea  expodtio  foriissima  esm  -«f, 
it  should  be  regarded  here. 

The  revisers  finished  their  work  without  provision  fo*zzz»or 
such  appeals.  One  part  of  their  duty  was  to  adapt  th^iiAe 
statute  law  to  the  new  Constitution.  IS  that  gave  this  apr^  ap- 
peal, the  omission  was  as  gross,  though  not  so  mischievous -«uis, 
as  to  have  left  the  writ  of  habeas  corpus  of  no  avail  fcn^^or 
want  of  provision  by  whom  and  when  it  should  be  grantei*^-^^. 
Twenty-four  successive  legislatures  have  been  guilty  of  thM^  — h^ 
same  neglect.  Except  in  a  plain  case,  we  should  not  arri^^  -ive 
at  a  conclusion  involving  such  results,  even  to  perform  th?^  .^nat 
pleasant  duty  of  a  good  judge,  ampliare  jui'isdictionenu 

The  appeal  from  chancery  granted  under  the  old  Const:^  -^ti- 
tution,  may  be  explained  by  the  fact  that  this  Constitutici^  io^i 
was  not  viewed  as  restricting  the  legislature.  It  express'  *^==3ly 
vested  in  the  legislature,  not  the  legislative  power,  but  tMT  -ite 
*'  government  of  the  province."  That  of  course  includt^  J^^ 
the  power  of  making  or  changing  a  Constitution.  And  tl^  ^:*lie 
provision  which  it  contained,  that  each  legislator  shou-^^-^il^ 
take  an  oath  not  to  assent  to  any  law  which  would  annul  •  ^^ 

repeal  three  specified  sections,  implies  both  power  and  pe^^^-^^^' 
mission  to  repeal  at  pleasure,  all  other  sections.  Under  tt-^  -^^^ 
view,  the  legislature  changed  entirely  the  elective  franchi5=2^  .^rise, 
and  the  very  style  and  name  of  the  government,  and  mar  -^^"X 
other  provisions.  Had  the  Constitution  been  unalterable,-^  "^^  ^* 
did  not  create  the  Court  of  Chancery,  or  recognize  its  exi;  ^  ^^^' 
ence  at  all,  much  less  in  such  way  that  the  legislature  h^^  -^^^ 
not  power  to  abolish  it,  or  change  its  jurisdiction,  by  addi^^^i?' 
or  taking  away.     The  Prerogative  Court  was  in  the  sa  —  ^^ 
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situation.  These  courts,  and  in  fact  any  court  except  the 
Court  of  Appeals,  were  not  established  or  continued  by  the 
Constitution  of  1776.  The  provision  that  the  common  law 
and  statutes  then  in  force  should  continue  in  force,  did  not 
continue  them.  Their  existence  did  not  depend  on  statutes, 
but  the  ordinances  of  the  royal  governors,  which  fell  with 
the  Revolution.  It  was  found  necessary  to  supply  this  de- 
fect by  the  act  of  October  2d,  1776,  (Pat  Rev.  38).  These 
courts,  whose  existence  depended  on  that  statute,  could  of 
coui-se  be  changed  or  abolished  by  like  legislation.  This 
power  the  legislature  freely  exercised.  The  Constitution  of 
1844  has  changed  this ;  it  was  intended  to  change  it. 

So  far  as  the  question  under  consideration  is  concerned,  I 
am  gratified  at  the  result  to  which  the  majority  have 
arrived,  although  I  cannot  concur  in  it.  The  subject 
matters  of  the  jurisdiction  of  the  Prerogative  Court  are  too 
important  to  be  submitted  to  any  single  judge,  without 
appeal.  •  It  is  an  anomaly  in  our  jurisprudence,  and  with 
the  elements  of  both  courts  as  now  constituted,  there  re- 
mains nothing  of  the  reason  that  once  existed,  for  not 
giving  the  appeal  to  the  appellate  courts  in  law  and  equity 
cases. 

The  question  being  whether  the  appeal  should  be  dis- 
missed, the  vote  was  as  follows : 

For  dismissal — Zabriskie,  C,  Vail.     2. 

Contra — Beasley,  C.  J.,  Bedle,  Clement,  Depue,  Ken- 
nedy, Ogden,  Olden,  Scudder,  Van  Syckel,  Wales.  10. 
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The  National  Bank  of  the  Metropolis  vs,  Spragi^^e 

and  other?. 

L  A  motion  to  dismiss  because  an  appeal  does  not  lie,  requires  notice. 

2.  An  order  refusing  to  set  aside  a  sale,  upon  an  application  based  on  the 
illegality  of  the  sale,  is  appealable ;  it  is  not  a  discretionary  order. 

3.  Where  a  sale  is  unfair  and  illegal,  and  the  property,  if  fairly  s^m^jU, 

would  have  brought  enough  to  pay  a  lien  creditor,  ho  is  aggrieved  bj an 

order  refusing  to  set  aside  the  sale,  and  is  a  proper  party  to  appeal. 

4.  Courts  of  equity  interfere  upon  a  proper  application,  to  set  aside  f 
made  by  their  officers  when  conducted  contrary  to  principles  of  lai 
when,  through  fraud  or  mistake,  injustice  has  been  done.    They  so  ii 
fere  upon  application  in  the  suit  in  which  the  sale  was  made,  and 
when  the  purchaser  was  not  a  party  to  the  suit.    By  becoming  a  purchi 
he  subjects  himself  to  the  jurisdiction  of  the  court. 


This  was  a  motion  to  dismiss  an  appeal  from  an  ordei^^o"  of 
the  Chancellor  refusing  to  set  aside  the  sale  made  by  the 
master,  of  land  and  personal  property,  under  the  executzii=:ion 

and  order  in  the  cause.     The  order  was  upon  an  applicat :ion 

of  the  appellants,  who  were  the  complainants  in  chanc€=^n'- 

The  motion  to  dismiss  was  on  the  ground  that  the  or ^Jer 

appealed  from  was  on  a  matter  of  practice  and  within  the 
discretion  of  the  Chancellor. 

The  motion  was  first  made  on  the  first  day  of  the  te 'rm, 

without  notice  of  it  to  the  appellants.     It  was  opposed ^»y 

the  appellants,  on  the  ground  that  notice  was  necessary  of  a 
motion  to  dismiss  because  an  appeal  did  not  lie.  The  cn^^ourt 
unanimously  held  that  notice  in  such  case  was  necess  -ary. 
The  motion  was  afterwards  renewed  upon  notice. 

Mr.  Frelinglmyseny  in  support  of  the  motion. 

Mr.  3fcCarter,  contra. 
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The  opinion  of  the  court  was  delivered  by 
The  Chancellor. 

The  complainant  in  this  case  applied  to  the  Chancellor  to 
set  aside  the  sale  of  the  real  and  personal  property  made  by 
the  master.  An  order  was  granted  on  Kirkpatrick,  the 
purchaser,  to  show  cause  why  the  sale  should  not  be  set 
aside.  The  grounds  alleged  were,  that  the  master  had  re- 
fused the  bids  of  proper  persons  at  the  sale ;  that  he  made 
requirements  of  some  bidders  not  exacted  of  others ;  that  he 
put  up  for  sale  and  sold  in  one  parcel  the  entire  furniture  of 
a  hotel  worth  $50,000 ;  that  he  sold  it  without  exhibiting 
it  to  purchasers,  and  when  out  of  their  view,  and  on  terms 
as  to  removal  that  prevented  any  one,  except  the  actual  pur- 
chaser, from  bidding ;  and  that  the  purchase  was  made  by 
Kirkpatrick  for  persons  in  fact  parties  to  the  suit,  with 
different  interests,  who  unlawfully  combined  to  prevent 
competition,  and  procured  Kirkpatrick  to  purchase  for  them. 
The  Chancellor  refused  the  application  on  the  ground  as 
expressed  in  his  opinion,  that  the  objections  were  not  sus- 
tained. 

The  statute  provides  that  "  all  persons  aggrieved  by  any 
order  or  decree  of  the  Court  of  Chancery,  may  appeal  from 
the  same  or  any  part  thereof."  If  this  order  was  unlawfully 
made,  the  appellants  were  aggrieved  by  it.  They  are  cred- 
itors who  had  a  lien  on  the  property  sold.  The  price  of 
$135,000,  for  which  the  master  sold  the  property,  will  be 
insufficient  to  pay  their  whole  claim,  or  perhaps  any  part  of 
it,  after  satisfying  the  prior  encumbrances.  If  the  sale,  as 
they  allege,  was  unfair  and  illegal,  and  the  property,  if 
fairly  sold,  would  have  brought  enough  to  pay  them,  they 
iire  a  proper  party  to  appeal. 

But  the  respondents  allege  that  this  is  not  a  proper  sub- 
ject of  appeal ;  that  the  application  was  one  in  the  discretion 
of  the  Chancellor,  and  not  for  relief  to  which  the  appellants 
had  any  right. 

It  is  settled,  and  is  not  in  fact  disputed,  that  an  appeal 
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will  not  lie  from  an  order  in  the  discretion  of  the  Chancellor, 
or  upon  a  mere  matter  of  practice.  It  was  so  ruled  by  thir^ 
court  in  the  matter  of  the  application  of  Andersoii,  guardian 
of  Thompson,  2  C,  E,  Green  536. 

The  real  question  is,  whether  the  order  applied  for  was  in 
the  discretion  of  the  Chancellor,  or  whether  it  was  a  matter 
of  right  which  he  was  bound  to  grant  upon  a  proper  case 
shown.     What  is  matter  of  discretion  may,  in  some  cases, 
be  doubtful.     In  The  People  v.  The  Superior  Court  of  New 
York,  5  Wend.  125,  this  discretion  is  correctly  defined  to 
be  "  that  which  is  not  and  cannot  be  governed  by  any  fixei 
principles  or  rules.'*     And  in  Sogers  v.  Hosdck's  ExrSj  ^ 
Wend.  319,  Justice  Cowen  says,  that  to  warrant  an  app^» 
*'some  definite  rule  of  law  or  equity  must  appear  to  b^^^ 
been  violated."     This  is  cit^d  with  approbation  in  the  o;^^^' 
ion  of  this  court,  delivered  by  the  Chief  Justice  in  Gar  ^  ^* 
mil,  1  Halst.  Ch.  641. 

Courts  of  equity  interfere  upon  a  proper  application,  ia^^^ 

aside  sales  made  by  their  ofiicers,  when  conducted  contr^ ^^^^y 

to  principles  of  law,  or  when,  through  fraud  or  mist^r^^; 
injustice  has  been  done  by  the  sale.  They  so  interfere  u—  F^ 
application  in  the  suit  in  which  the  sale  was  made,  and  €-=-"V^^ 
when  the  purchaser  was  not  a  party  to  the  suit.  They  tiv  nold 
that  by  becoming  a  purchaser  in  the  suit,  he  subjects  hi^ii^" 
self  to  the  jurisdiction  of  the  court,  so  far  as  the  purcha^^^  i* 
concerned. 

In  England,  and  also  in  the  Court  of  Chancery  that  fo^' 
merly  existed  in  New  York,  confirmation  of  sales  in  cl^Bian- 
ccry  was  required.  But  the  jurisdiction  did  not  dep=:;^>^o^ 
upon  that ;  sales  were  set  aside  upon  application  in  the  ^ss=M% 
even  after  confirmation. 

In  Casamajor  v.  Strode,  1  Sim.  ^  Stu.  381,  it  was  ^^^^ 
that  a  stranger  to  the  suit,  by  becoming  a  purchaser,  ^^^ 
mittcd  himself  to  the  jurisdiction  of  the  court.  In  Wt^-^^^^ 
V.  Birch,  2  Vcs.,  jun.,  51,  the  sale  was  opened  after  ^^' 
firmation.  And  in  Moriee  v.  The  Bishop  of  Durham  j=^  ^^ 
Vcs.  57,  and  in  White  v.  Wilson,  14  Vea.  151,  Lord  Y^  J^<5» 
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held  that  after  confirmation  sales  could  not  be  opened  exce[)t 
for  fraud,  or  fraudulent  negligence,  implying  that  in  such 
case  they  would  be  opened. 

In  Collier  v.  Whipple,  13  Wend,  224,  and  Tripp  v.  Cook, 
26  Wetid,  143,  the  sales  hiul  been  confirmed  and  the  deeds 
delivered,  yet  the  sales  were  set  aside.  In  Hequa  v.  Jtea,  2 
Paige  339,  a  sale  to  a  stranger  was  set  aside  on  petition  in 
the  suit  after  the  deed  was  delivered. 

In  this  state,  in  Seaman  v.  Riggins,  1  Greens  Ch.  214, 
Chancellor  Pennington  set  aside  a  sale,  as  he  said  he  had  no 
doubt  of  the  power  of  the  court,  or  its  duty,  to  set  it  aside. 
In  Howell  v.  Hester,  3  Greens  Ch.  266,  the  same  Chancel- 
lor declared  that  the  case  was  within  the  priyiciple  of  the 
authorities,  and  set  aside  the  sale  upon  petition.     In  Camp- 
bell v.  Gardner,  3  StockL  423,  Chancellor  Williamson,  upon 
j>etitiou  in  a  foreclosure  suit,  set  aside  a  sale  after  the  deed 
liad  been  delivered.     In  that  case  the  complainant  was  the 
purchaser,  and  the  relief  was  granted  on  grounds  perhaps 
in  the  discretion  of  the  court,  but  in  the  others  it  was  on 
the  ground  of  fraud  or  mistake,  or  other  grounds  which 
gave  title  to  relief  in  chancery  on  bill  filed.     The  relief  w\is 
granted  not  as  a  matter  of  discretion,  but  as  a  matter  of 
principle  and  duty  or  right. 

In  this  case,  some  of  the  grounds  on  wdiich  the  applica- 
tion w^as  made  would,  if  sustained,  give  the  appellants  a 
right  to  have  the  sale  set  aside.  They  would  have  had  that 
right  upon  bill,  on  the  ground  of  an  unlawful  combination 
to  prevent  competition.  If  it  is  the  settled  practice  of  the 
Court  of  Chancery  to  grant  such  relief  upon  petition  in  the 
suit  in  which  the  sale  is  made,  and  the  established  doctrine 
there,  that  it  is  the  duty  of  the  court  to  grant  it  in  a  case 
within  the  princii>les  fixed  for  such  relief  on  bill,  then  it  is 
clearly  no  longer  a  matter  of  discretion. 

That  court  might  once  have  had  a  discretion,  whether  it 
>vould  permit  the  relief  to  be  asked  on  petition,  or  would 
require  a  bill  to  be  filed,  but  the  practice  by  petition  being 
established,  the  Chancellor,  when  he  hears  and  examines  into 
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the  merits  of  the  application,  has  no  discretion  in  the  de^^^'' 
sion,  but  must  determine  according  to  the  settled  rules       ^ 
law  and  equity.     This  result,  of  course,  would  not  follow 
an  application  not  based  upon  the  illegality  of  the  sale,  V 
upon  matters  on  which  it  is  in  the  discretion  of  the  court 
give  relief  or  not. 

On  principle,  then,  an  appeal  should  lie  from  a  decisi(         ^  ^ 
like  this,  determining  the  merits  of  the  controversy  betw< 
the  appellants  and   the  purchaser.     That  controversy  i- 
whether  the  sale  was  made  contrary  to  the  requirements 
law. 

And  this  appeal  is  sustained  by  authority  as  well  as  priinr'::^^' 
ciple.     It  has  been  expressly  decided  that  an  appeal  will 
fi'om  an  order  upon  application  to  set  aside  sales,  made'b_ 
petition  or  motion  in  the  suit  in  which  the  sale  was  orden 
It  was  so  held  in  England  by  the  House  of  Lords,  in  Bailej^ 
v.  Maxde,  reported  in  a  note,  in  7  CZ.  4"  -Fi^»  121,  and  n 
ferred  to  in  O'Neill  v.  Fitzgerald,  in  3  BligKa  AppeaU 
And  in  New  York  such  appeals  were  sustained  in  Collier  \^ 
Whipple,  13  Wend.  224,  and  in  Tripp  v.  Cook,  26  Wem 
143.    In  the  last  case,  which  c^me  up  like  the  one  before  uj 
the  appeal  was  sustained  on  a  motion  to  dismiss  it.     Ii 
Kingsland  v.  Bartlett,  28  Barb.  480,  an  appeal  from  ar 
order  of  the  special  t«rm  refusing  to  set  aside  a  sale  wa^. 
dismissed,  because  the  application  was  not  founded  on  an^ 
fraud  or  irregularity  in  the  proceedings,  but  on  a  misappre^ 
hension  as  to  the  time  of  sale,  and  such  application  was  helc 
to  be  in  the  discretion  of  the  court.     The  court  say,  ther 
can  be  no  right  where  no  legal  mistake  has  been  committer 
by  those  who  have  conducted  the  proceedings.     This  is  ir 
accordance  with  the  principles  in  the  other  cases. 

The  motion  to  dismiss  must  be  denied. 

The  whole  court  concurred. 


Ti 
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HE  Raritan  Water  Power  Company,  appellants,  and 
Veghte  and  others,  respondents. 

1.  The  right  to  divert  water  is  an  incorporeal  hereditament,  and  at  the 
inmon  law,  could  only  be  created  by  deed.  But  when  a  charter  of  a 
ater  power  company  gives  a  right  to  divert  the  water  of  a  river,  upon  the 
ntten  consent  or  jH'rmisBion  of  those  owning  lands  and  water  privileges, 
ch  written  consent  obtained  after  the  act,  with  the  assistance  of  the  act, 
urates  as  a  substitute  for  the  common  law  method,  and  ha«  the  effect  of 
anting  to  the  company  a  legal  right  to  divert. 

2.  If  such  consent  was  in  fact,  however,  obtained  previous  to  the  grant 
the  charter,  it  was  a  license  mer^y.     But  when  such  license  has  been 

ecuted  upon  the  lands  of  the  licensor,  and  permanent  works  and  im- 

overaents  erected  in  pursuance  thereof,  at  great  expense,  equity  will  not, 

the  extent  that  tlie  license  is  executed,  disturb  it,  or  permit  its  revocation. 

3.  Where  improvements  of  a  permanent  nature  have  been  made  by  a 
rson  on  his  own  land,  the  enjoyment  of  which  depends  upon  a  right 
cognizable  by  the  law,  affecting  the  land  of  another,  and  to  which  his 
n»ent  is  necessary,  and  where  such  consent  is  expre.«*sly  proved,  or  neces- 
rily  implied  from  the  circumstances,  and  the  improvements  have  been 
ade  in  good  faith  upon  it,  equity  will  not  permit  advantage  to  be  taken 

the  form  of  the  consent,  although  not  according  to  the  strict  mode  of  the 
mmon  law,  or  within  the  statute  of  frauds ;  and  to  defeat  such  a  purpose 
ill,  upon  proper  bill  filed,  enjoin  the  licensor  from  accomplishing  his  fraud, 

when  he  asks  relief  it  will  be  refused,  or  if  granted,  will  be  allowed 
erely  in  the  shape  of  compensation,  but  protecting  the  right  of  the 
:ensee. 

4.  The  measure  of  the  execution  of  the  license,  in  this  case,  is  the  capacity 
the  dam  and  canal  as  originally  constructed,  regarding  the  culverts  only 

I  a  means  of  supply,  according  to  the  necessity  of  business,  and  liable  to 
ly  change  in  their  location  or  construction,  the  better  to  enjoy  the  benefit 
■  the  dam  and  canal  as  originally  built  and  completed,  the  equity  being 
lat  the  defendants  shall,  if  necessary,  have  the  full  use  of  the  expenditure 
lade  on  the  faith  of  the  consent  within  its  terms,  and  depending  upon  it. 

5.  An  equitable  estoppel  will  affect  a  subsequent  purchaser  to  the  same 
xtent  as  his  grantor,  when  he  has  had  actual  notice  of  the  condition  of 
lings  uj>on  which  it  is  based,  or  when  the  circumstances  are  such  as  to 
ut  him  upon  inquir}'  to  ascertain  the  facts. 

G.  To  constitute  an  abandonment,  the  facts  or  circumstances  must  clearly 
adicate  such  an  intention.  Abandonment  is  a  question  of  intention.  Kon 
.ser  is  a  fact  in  determining  it,  but  though  continued  for  twenty  years,  is  not 
onclusive  evidence,  in  itself,  of  an  abandonment.  Its  weight  must  always 
lepend  upon  the  intention  to  be  drawn  from  its  duration,  character  and 
icijompanying  circumstances. 
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The  opinion  of  the  Chancellor  is  reported  in  4  C.  E. 
Green  142. 

J/r.  JVilliamsoyi  and  Mr.  J,  Wilson,  for  appellants. 

2fr.  Dodd  and  Mr.  Bradley,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
Bedle,  J. 

The  appellants  are  the  owners  of  a  dam  and  water  power 
on  the  Raritan  river,  at  Earitan,  in  Somerset  county.  The 
same  formerly  belonged  to  the  Somerville  Water  Power 
Company,  a  corporation  incorporated  February  28th,  1840. 
The  latter  company  mortgaged  their  whole  property  and 
franchises  in  1848,  to  secure  certain  bondholders,  which 
mortgage  was  afterwards  foreclosed  by  them  in  the  United 
States  Circuit  Court,  and  the  whole  property,  franchises,  Ac, 
purchased  by  the  bondholders ;  which  bondholders  afterwards 
(March  25th,  1864,)  conveyed  the  same  to  the  appellants, 
they  having  been  incorporated  as  the  Raritan  Water  Power 
Company,  March  24th,  1863,  and  fully  authorized  to  pur- 
chase, possess,  and  enjoy,  all  the  real  estate  of  the  Somer- 
ville Water  Power  Company,  including  the  canal,  head 
gates,  water  power,  water  rights,  franchises,  &c.  The  Eari- 
tan  Water  Power  Company  are  now  the  owners  of  all  such 
property,  rights,  and  franchises,  as  were  owned  by  the 
Somerville  Company. 

The  bill  was  filed  against  the  Raritan  Company,  by  seven 
different  owners  of  land  along  the  river,  two  of  whom  are 
above  the  dam,  one  at  the  dam  on  each  side,  and  the  other 
four  are  below  the  dam.  The  bill  complains  that  the  com- 
pany had  raised  their  dam,  and  were  about  to  tighten  and 
further  raise  it ;  also,  that  they  were  about  to  change  the 
location  of  the  head  'gates  of  their  canal,  and  to  enlarge 
their  size,  and  by  these  acts  to  increase  the  quantity,  and  to 
divert  more  water  than  thev  are  entitled  to.  The  water 
p«)wer  consists  of  a  dam  across  the  river,  and  a  ainal  about 
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three  miles  in  length,  on  which  are  erected  some  mills  and 
factories,  and  which  are  supplied  with  water  by  means  of 
said  canal.  The  owners  above  the  dam  could  be  aflfected 
only  by  an  increase  of  water,  if  the  dam  was  too  high, 
while  those  below  would,  by  the  increased  height  of  the  dam 
and  the  size  of  the  gates,  be  affected  only  in  the  diminution 
of  water  in  the  river  through  their  lands.  The  decree  deter- 
mines that  the  Raritan  Company  are  entitled  to  maintain, 
make  perfectly  tight,  and  keep  in  repair  their  dam,  at  such 
lieight  as  to  raise  the  water  of  the  river  at  the  place  of  the 
dam,  two  and  a  half  feet  at  its  ordinary  level  prior  to  the 
erection  of  the  dam ;  and  the  Chancellor  not  being  satisfied 
that  they  had  raised,  or  intended  to  raise  the  same  to  any 
greater  height,  the  bill  was  dismissed  as  to  two  of  the  com- 
plainants, Wever  and  John  Veghte,  they  being  owners 
i.bove  the  dam.  And  as  to  the  owners  below  the  dam,  viz. 
Rynear  H.  Veghte,  Hope,  Stryker,  Frelinghuysen,  and 
Crater,  (said  Crater  being  an  owner  both  below  and  above 
the  dam)  it  was  decreed  that  the  defendants,  their  success- 
ors and  assigns,  be  perpetually  enjoined  and  restrained  from 
increasing  the  capacity  of  their  raceway  and  trunks,  from 
diverting  water  from  said  river,  beyond  the  capacity  of  their 
works  for  that  purpose  as  constructed  in  or  about  the  year 
1843,  by  any  hydraulic  means  or  devices,  or  by  changing 
the  height,  capacity,  or  position  of  said  trunks,  or  the  depth 
or  capacity  of  said  raceway,  or  the  level  of  water  therein, 
except  as  the  reduction  of  said  level  may  be  incidental  to 
the  fair  use  of  said  water-  in  applying  the  same  to  the  pro- 
duction of  manufacturing  power  at  the  lower  end  of  said 
raceway  where  the  same  is  wont  to  be  applied ;  and  also  re- 
straining the  defendants  from  diverting  the  water  of  said 
river  in  such  manner  as  to  prevent  a  sufficient  quantity  of 
water  from  flowing  at  all  times  in  the  channel  of  said  river, 
below  said  dam,  for  the  use  of  the  five  complainants  last 
named,  and  those  who  may  occupy  their  lands,  for  all  agri- 
cultural and  other  useful  purposes  for  which  they  have  here- 
tofore been  used.     The  date  (the  year  1843)  fixed  in  the 
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decree,  refers  to  the  time  when  the  present  trunks  or  culver  tB, 
through  which  the  water  is  communicated  from  the  pond    ^o 
the  canal,  were  built.     The  defendants  appealed  from  t^kie 
whole  decree,  except  as  to  the  dismissal  of  the  bill  agairzmst 
Wever  and  John  Veghte,  and  the  complainants  presentecH^  a 
cross  appeal,  on  the  ground  that  the  defendants  should  h»_--ve 
been  enjoined  from  diverting  any  more  water  than  has  h^r^  en 
diverted  for  and  during  the  twenty  years  next  preceding  tiL-he 
filing  of  the  bill.     There  is  not  much  practical  difiFereti-^iee 
between  the  decree  and  the  limitation  by  user  mentioneA^  in 
the  cross  petition,  and  the  whole  case  may  be  disposed  of        on 
the  defendants  appeal,  the  chief  question  being  to  w^Miat 

extent  they  may  divert  the  water  of  the  river,  as  agai nst 

the  complainants  below  the  dam,  taking  the  dam  at  tbe 
height  indicated  by  the  Chancellor,  and  tightened,  as  in  his 
decree  mentioned. 

John  I.  Gaston  and  others,  who  are  the  corporatoi's  of        tie 

Somerville  Water  Power  Company,  were  associated  togetl ler, 

previous  to  their  incorporation,  as  owners  of  certain  i^rrreal 
estate  on  Raritan  river,  below  the  present  dam,  and         in- 
cluding a  dam  and  water  power,  known  as  the  Dawe^-      or 
Vandoren  dam.     The  same  had  been  erected  under  an        ^^ 
of  the  legislature  of  February  16th,  1820,  and  the  purcl:^^^^ 
of  which  was  afterwards  made  by  the  associates.     By         this 
water  f>ower,  I  believe,  two  grist  mills  and  an  oil  mill  v^^ere 
run.      The  associates   being   desirous  of  increasing  tl^M^^^^ 
power,  establishing  factories,  and  building  up  a  manu    ^^' 
turing  town  at  the  place  now  called  Raritan,  commen^»^  ^» 
in  the  year  1839,  the  erection  of  the  present  water  po\i  ^^^^^* 
and  while  the  same  was  in  progress,  obtained  from  ^^ 

legislature  their  act  of  incorporation  of  February  28th,  l^^S^O. 
The  preamble  of  this  act  recites  the  fact  of  ownership  by        ^^^ 
associates  of  their  lands  and  water  rights  on  the  Rari'  "^3^, 
with  the  right  to  erect  and  maintain  the  Vandoren  i  ^^^, 
pursuant  to  the  act  of  February  16th,  1820,  entitled  *"  ^/? 
act  to  enable  Jacob  Vandoren  to  erect  a  mill  dam  across   the 
Raritan  river,"  and  that  "  the  said  John  I.  Gaston  and  bis 
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associates  are  desirous  to  increase  said  water  power,  for  the 
establishment  of  manufactures,  by  diverting  the  water  of 
said  river  from  its  accustomed  channel  into  a  canal  to  be 
constructed  for  that  purpose,  and  have  already  incurred 
great  cost  and  expense  in  effecting  that  object,  and  have 
represented  that  the  same  can  be  effected  with  the  volun- 
tary consent  of  the  owners  of  land  through  which  said  canal 
is  contemplated  to  be  cut,  and  also  of  all  others  whose 
interests  may  in  anywise  be  affected  by  the  execution  of 
said  project,"  &c.  Under  this  act  the  Somerville  Water 
Power  Company  were  authorized  to  erect  and  build  a 
dam  across  the  river  Raritan,  opposite  the  lands  of  John  H. 
Vandoren  and  Willet  Taylor  (which  is  the  present  dam), 
provided  the  voluntary  consent  of  the  ownei's  of  said  lands 
should  be  first  obtained,  and  provided  also,  that  the  said 
<lam  shall  be  so  constructed  as  not  to  raise  the  water  more 
than  two  and  a  half  feet  above  its  ordinary  level,  the  said 
CDmpany  to  be  answerable  to  owners  of  land  and  water 
privileges  above  said  dam  for  damages  arising  from  over- 
flowing and  backwater  ;  also  to  cut  a  main  raceway  or  canal 
from  the  said  dam  to  any  point  on  the  said  Raritan  river 
bitwixt  the  present  dam,  commonly  known  as  Vandoren's 
dam,  and  a  point  half  a  mile  below  the  covered  bridge 
crossing  said  river,  of  such  dimensions  and  depth  as  said 
company  may  see  proper;  and  also  to  cut  and  erect  as 
many  lateral  or  branch  raceways,  locks,  weirs,  gates,  and 
other  works  from  said  main  raceway  to  the  river  as  the  said 
company  shall  deem  expedient,  for  the  purpose  of  creating 
and  using  the  said  water  power  for  mills,  manufacturing,  or 
other  purposes  coimected  with  the  objects  of  the  act ;  said 
lands  for  said  main  and  lateral  raceways  not  to  be  taken 
without  the  consent  and  permission  of  the  owner,  and  satis- 
faction made  or  agreed  on  for  damages ;  a  map  of  location 
of  the  dam  and  route  of  the  main  raceway  to  be  deposited 
in  the  Secretary  of  State's  office ;  and  further,  ''  that  when 
the  said  dam  and  raceway  shall  be  completed,  it  sliall  be 
lawful  for  the  said  company  to  divert  the  waters  of  the  river 
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Raritan,  or  so  much  thereof  as  may  be  necessary  for  th^ 
purposes  of  this  act,  from  their  natural  channel  into  the  sai 
main  raceway,  and  cause  them  to  be  again  returned  to  sai  ^ 
natural  channel,  in  such  way  as  the  said  company  may  deee^-zn 
most  expedient ;  provided  always,  that  it  shall  not  be  lawf*_il 
for  said  company  to  make  such  diversion  until  they  shf^fc^U 
have  obtained  written  consent  and  permission  to  do  so  fro    im 

the  owner  and  owners  of  all  lands  lying  on  said  river  Rat -i- 

tan,  between  said  dam  and  the  point  where  the  said  m<'k in 

raceway  again  intersects  said  river." 

The  canal  was  made  on  the  north  side  of  the  river,  az^Mid 
the  following  w^erc  the  owners  of  lands  on  the  south  8i( — ^e, 
whose  consent  to  the  diversion  of  the  water  was  necessa^^ry, 

commencing  at  the  dam  :  Willet  Taylor,  Lawrence  V.  Da\ i?, 

Joseph  V.  D.  Vredonburgh,  John  Van  Middlesworth,  Gar       jet 
Van  Middlesworth,  Peter  B.  Dnmont,  James  Quick,  i[^    nd 
Catharine  Veghte ;  all  of  whom  are  now  dead,  except  Da^ 
and  Vredenburgh,  and  all  of  whom  were  alive  while 
dam,  canal,  and  works  \vere  in  process  of  construction, 
until  after  their  completion.     Davis  and  Vredenburgh, 
survivors,  are  not  complainants  in  this  cause,  but  they  w 
witnesses,  and  their  consent  to  the  erection  of  the  wp= 
power  is  clear.     The  Taylor  land  is   now  owned  by 
complainant,  Crater;  the  Van  Middlesworth  farms  by 
complainant  Stryker ;  the  Dumont  farm,  mostly  by  the  c- 
plainants,    Frelinghuysen  and   Hope;   the  balance   of 
Dumont  farm,  and  the  Quick  farm,  by  L.  E.  Rice,  wh 
not  a  complainant,  (it  being  very  clear  that  Quick  gav 
consent) ;  and  the  Catharine  Veghte  farm,  by  the  compl    — a/w- 
ant,  Rynear  H.  Veghte.     The  defendants  set  up  in  t   Jieir 
ans\ver,  that  all  the  owners  at  the  time  of  the  erectioir»  of 
the   Avater   power,   under   whom   the   complainants   clr^M 
together  with  the  others  to  be  aifected  on  the  south  side  of 
the  river,  signed  a  written  consent  to  the  erection  of  the 
dam,  and  the  diversion  of  the  water.     The  first  question 
then  arises,  was  such  consent  signed  ?     There  is  no  doubt 
from  the  evidence,  that  in  or  about  the  year  1839  or  184(>' 
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there  was  in  existence  a  written  paper,  purporting  to  be 
signed  by  all  the  owners  on  the  south  side  of  the  river, 
giving  such  consent.  The  evidence  is  entirely  clear  and 
direct,  as  to  the  genuineness  of  the  signatures  of  Taylor, 
Davis,  Vredenburgh,  Dumont,  and  Quick,  five  of  the  owners, 
iind  as  to  the  other  three,  the  Van  Middlesworths,  and  Cath- 
arine Veghte,  the  facts  and  circumstances,  though  not  so 
iirect  and  conclusive,  are  sufficiently  clear  to  conclude  that 
their  signatures  were  also  genuine.  The  Chancellor  so  held 
as  a  matter  of  fact,  and  I  have  no  doubt  from  the  evidence 
that  such  was  the  case.  It  must,  therefore,  be  taken  as  a 
fact,  that  a  paper  of  the  description  stated,  was  signed  by 
all  the  owners  on  the  south  side  of  the  river,  under  whom 
the  complainants  derive  their  titles.  That  paper  has  been 
last,  but  sufficient  evidence  has  been  produced  to  permit 
proof  of  its  contents.  The  precise  date  of  the  paper  is  not 
5hown,  neither  is  it  absolutely  certain  from  the  evidence 
before  us,  whether  it  was  signed  before  or  after  the  date  of 
:he  charter,  (February  28th,  1840).  The  weight  of  the  testi- 
nony  is,  that  it  was  signed  before  that  time,  and  just  pre- 
vious to  the  commencement  of  the  works.  If  signed  after 
:he  charter,  as  the  statutory  consent,  the  written  consent  or 
permission  upon  which  the  company  were  authorized  to 
livert  the  w^ater,  then  it,  in  connection  with  the  act  of  the 
egislature,  would  be  sufficient  to  create  the  right  to  divert 
IS  a  legal  title.  It  is  true,  that  such  right  would  be  an  in- 
corporeal hereditament,  and  could  be  created  at  the  common 
aw  only  by  deed,  it  being  a  right  not  lying  in  livery,  but  in 
prant,  yet  a  deed  is  only  a  mode  by  which  it  may  be  created, 
exclusive  of  course  at  the  common  law,  but  subject  to  statu- 
iory  change.  The  meaning  of  the  words  "  written  consent 
)r  permission"  in  the  charter,  is  a  question  of  construction 
nerely.  The  statute  was  intended  to  substitute  for,  or 
nake  equivalent  to,  the  common  law  mode  of  conveying  the 
•ight,  a  mode  with  the  assistance  of  the  act,  simply  by 
vriting,  not  by  deed.  The  case  of  Hetfidd  v.  The  Central 
Railroad  Company,  in  this  court,  5  Butcher  571,  does  not 
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conclude  this  result.     The  charter  in  that  case  made 

taking  of  land  conditioned  upon  the  payment  of 

"  unless  the  consent  of  the  owner  or  owners  of  such  lan<^HB 

be  first  had  and  obtained."     No  mode  of  consent  was  ind i- 

cated.     The  act  was  general,   and  Justice  Elmer,   in  h 
opinion,  states  that  that  provision  was  entirely  consistei 
with  the  previously  existing  law,   and  was   framed  wil 
reference  to  it ;  it  was   therefore  held   in  substance,  th. 
verbal  consent  was  not  sufficient  to  give  title  to  the  railros 
company,  that  it  amounted  only  to  a  license,  I'evokable 
law.     It  is  a  rule,  that  when  a  statute  directs  anything  to 
done,  and  does  not  appoint  any  special  manner,  it  shall 
done  according  to  the  common  law.    Bdc.  Abr.  (Bouvie'    -=r's 
ed.)   Stattites;    Saville   59.     That  rule  would  justify  t  ,^ixhe 
application  of  the  common  law  mode  of  acquiring  the  ccr — *^^' 
sent  mentioned  in  the  Hetfield  case;  but  when  a  manner^     **  ^* 
stated,  written  consent,  it  would  seem  to  be  clear  that  t-^^^^® 
statute  was  intended  to  make  that,  with  the  aid  of  the  statu  -^^^^r 
a  sufficient  grant  of  the  right  to  be  enjoyed.     There  woisr-^  ^^W 
appear  to  be  no  reason  why  that  mode  of  consent  was  stat^^-^^^^ 
if  it  was  intended  that  the  right  should  only  be  acquired  -  ^Y 

deed  at  the  common  law. 

There  is  a  significancy  in  the  use  of  the  words,  "  writf^  ^stiov 
coiuent  or  pemnission,''  in  the  charter  before  us,  as  the  b{u#^^  *^^^ 
of  the  right  to  divert.  In  the  8th  section,  the  compa-^^^  •^^T 
cannot  take  or  occupy  lands  for  the  raceways,  without  "  »  '*''  ^^ 
consent  and  permission'  oi  the  owners,  leaving  out  the  wc^"*^^'^^" 
written,  and  in  the  7th  section,  the  dam  cannot  be  erecr  ^!L^>'Cte(l 
without  '^  the  voluntary/  consent''  of  the  owners  of  the  lar«  -^^nda 
where  erected.  These  words  are  general,  and  the  rights«^s  '^^  ^ 
be  acquired  are  corporeal,  and  would  naturally  be  bat.^^^^  ^^ 
upon  an  estate  of  fee  simple,  and  the  title  would  have  toc:^*'  ^o  be 
acquired  by  deed,  as  was  done  by  the  company  for  the  s  ^-  site 
of  their  dam  and  raceways,  but  concerning  the  incorpox:  ^iiDreal 
right  of  diverting  water,  the  mode  of  acquiring  it  from  -^^  ^^^^ 
various  owners  affected  by  the  diversion,  was  simply  ^■'==i^  ^Y 
writing,    not  by  deed  alone.     If  the  words   "consent  ao<^ 
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permission"  had  only  been  used  in  the  section  authorizing 
the  diversion,  the  case  of  Hetfield  would  apply,  but  a 
"  written*'  consent  with  the  aid  of  the  statute,  is  equivalent 
to  the  deed  at  common  law,  to  the  full  extent  of  the  interest 
intended  to  be  secured.  The  construction  of  this  feature  of 
the  act  is  important,  as  there  are  various  acts  concerning 
plank,  turnpike,  and  other  roads,  and  dams,  providing  for 
written  consents,  and  any  other  construction  might  seriously 
affect  the  legal  rights,  which  I  think  such  consents,  by 
authority  of  the  legislature,  were  intended  to  secure.  If, 
then,  the  written. consent  of  the  owners  to  the  diversion  was 
obtained  after  the  act,  it,  with  the  act,  must  have  had  the 
effect  of  granting  to  the  company  a  legal  right  to  divert  to 
the  full  extent  of  its  terms. 

But  as  already  stated,  the  weight  of  the  evidence  is  in 
favor  of  the  fact  that  it  was  obtained  just  previous  to  the 
commencement  of  the  work,  and  on  that  basis  it  becomes 
necessary  to  inquire  what  effect,  in  connection  with  the 
erection  of  the  works,  it  will  have  in  equity.  The  com- 
plainants seek  to  enjoin  the  defendants  from  any  greater 
diversion  than  has  been  made  since  1843,  when  the  present 
trunks  or  culverts  were  put  in.  These  are  two  in  number, 
three  feet  by  four  each,  about  thirty  feet  in  length,  and 
placed  about  fifteen  inches  below  the  average  level  of  the 
water  in  the  pond.  The  canal  is  about  three  miles  in  length, 
running  from  the  pond  on  the  north  side  of  the  river,  oppo- 
site the  land  owners  on  the  south  side,  already  mentioned, 
and  emptying  through  a  waste-weir  and  a  tail-race  into  the 
river  below.  The  canal  was  constructed  thirty  feet  wide  at 
the  bottom,  and  forty-three  and  a  half  feet  at  the  top,  with 
an  average  depth  of  four  and  a  half  feet,  except  at  the  lower 
end,  where  it  was  probably  more.  There  are  two  reservoirs 
upon  it  of  considerable  ^dimensions,  and  a  guard  bank  on 
the  river  side  along  the  canal,  to  protect  it  from  freshets. 
The  present  trunks  or  culverts  were  put  in  in  place  of  two 
sluice  ways,  covered  over  with  about  a  foot  of  earth,  forming 
part  of  the  embankment  of  the  canal,  which  were  a  little 
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more  than  one-half  the  capacity  of  the  present  trunks  ;  the  — ^y 
were  in  but  a  short  time,  probably  a  year,  and  were  intende  -szi^d 
only  for  a  temporary  purpose,  and  to  sufficiently  supply  tliM^   .le 
mills  then  upon  the  water  power.    After  the  same  had  beer^^n 
put  in,  other  mills  were  erected,  and  to  meet  the  additional  in-  »  n- 
mediate  and  prospective  wants,  the  present  culverts  were  ir_^  n- 
serted.  The  sluice  ways  that  remained  about  a  year,  were  bui  -^  lit 
only,  as  appears  from  the  evidence,  for  a  temporary  purpos  -^ — ^p, 
and  had  no  relation  to  the  capacity  of  the  canal  or  the  suppE^-^oly 
from  the  pond,  and  such  Wiis  evidently  the  case,  too,  with  thMT^he 
last  ones.  Both  sets  of  culverts  were  a  departure,  for  prese-  -— =^nt 
needs  only,  from  the  first  design  of  building  large  gati^^^tes 
across  the  head  of  the  canal,  sufficient  for  a  supply  to  :  its 

full  capacity.  That  design  was  carried  out,  for  the  evideirr_M:  nee 
.shows  that  the  work  on  the  canal,  the  digging,  was  cor  ^ — nm- 
menced  May  12th,  1839;  that  the  head  gates  were  cor^zzzom- 
menced  about  in  June,  1839,  and  finished  the  latter  part*i*  -t  of 
that  year,  the  work  taking  five  or  six  montlis;  that  W^  the 
dam  was  commenced  about  the  latter  part  of  1839 ;  tM'-^ihat 
the  work  on  the  canal  progressed  with  great  rapidity  ^^  in 
the  year  1839,  so  that  by  the  end  of  1839,  some  pa^r3sart.s 
of  the  canal  were  finished  ;   that  the  work  on  the  dam  e^     and 

canal  was  continued  on  during  the  years  1840  and  l&^I ^41, 

and  the  water  let  into  the  canal  in  1842 ;  that  before  the 

water  j>ower  was  finished  there  came  a  freshet,  breakj^frJting 
the  bank  of  the  canal  in  a  dozen  places,  as  stated  by  "  the 
witness,  and   that   it    took   nearly   a  year  to    repair  the 

damage.    At  this  freshet  the  head  gates  were  washed  c^    out. 
These  gates  were  built  across  the  canal,  with  stone  at_r^wr- 

ments  on  each  side.     There  were  at  least  eight  of  th <v?;, 

and  perhajxs  ten  :  the  aggregate  of  spaces  between  them      for 
the  water,  exclusive  of  the  posts,  being  thirty-three  feet  s:i/]J 
four  inches  in  width,  in  the  opinion  of  the  witness  who  made 
them,  and  the  depth  from  four  to  five  feet.     It  is  evident 
from  the  testimony,  that  whatever  their  accurate  size  may 
have  been,   they   were  built   of  sufficient  size   to  answer 
the  capacity  of  the  canal,  in  the  contemplation  of  its  pro- 
jectors.    Frederick  T.  Frelinghuysen  says,  after  they  were 
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finished  he  attempted  to  walk  across  them,  that  his  head 

got  dizzy  and  he  abandoned   the   attempt;    and  that  he 

thinks  the  whole  width  of  them  was  between  forty  and  fifty 

feet,  including  the  timber    between   the  gates.     Andrew 

Fleming  says,  that  he  was  down  by  the  head  gates  after 

they  were  put  in,  and  walked  across  them ;  that  the  work 

was  a  strong,  well  made  frame,  braced  from  the  posts  to  the 

bottom  sills,  and  that  the  ends  of  the  timber  work  connected 

to  stone  walls,  one  at  each  end.     How  long  these  gates 

remained  in  is  not  clear,  but  the  evidence  referred  to,  with 

other  in  the  case,  shows  that  they  were  in  the  main  finished. 

Theodore  F.  Mann,  the  engineer,  swears  that  he  was  present 

i«rhen  they  were  washed  away;  that  it  was  on  a  Sunday 

Tiight;   that  the  water  came  over  the  embankment  and 

'washed  them  away ;  that  it  was  about  the  year  1841.   David 

T.  Runyon  says,  that  he  thinks  these  gates  were  washed  out 

in  December,  but  it  might  have  been  further  along  in  the 

winter.     He  does  not  give  the  year.     He  says,  that  the 

water  got  under  the  frame  work  of  the  head  gates,  and 

washed  it  out,  so  that  the  frame  work  was  all  kind  of  turned 

over  or  turned  upside  down ;  that  that  is  the  way  the  gates 

laid  that  winter,  and  that  they  went  on  and  filled  up  the 

«?pace  back  of  the  gates,  between  them  and  the  river,  with 

flax,  tow,  and  other  things,  so  that  they  laid  in  that  position 

Until  the  next  summer,  when  they  undertook  to  take  the 

timber  apart  and  out ;  that  a  good  dei\l  of  it  was  under  the 

Water  in  the  mud ;  that  they  got  out  all  they  could,  then 

commenced  to  frame  the  timber  over  again  to  build  other 

liead  gates ;  that  they  raised  their  bents  and  were  washed 

out  again  ;  that  these  gates  were  not  as  wide  as  those  first 

put  in  ;  that  after  that  they  filled  up  the  embankment  with 

earth,  dug  through  the  embankment,  and  put  in  what  they 

call  a  trunk.     Without  referring  to  the  evidence  in  detail, 

I  think  that  the  weight  of  it  is  that  the  first  head  gates 

remained  until  the  winter  of  1840  and  1841 ;  that  during 

the  summer  of  1841,  an  effort  was  made  to  rebuild  them  of 

less  size,  and  that  failing,  the  smaller  trunks  were  put  in 
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under  the  embankment  in  or  about  the  year  1842,  or  shortl    ^^y 
before,  in  contemplation  of  the  water  being  let  into  the  canrzfe.  ^al 
for  use  in  that  year.  But  however  that  may  be,  the  first  hea-v-«=3d 
gates  were  erected  and  substantially  finished,  and  the  whor*«3le 
work  was  then  so  far  developed  and  in  progress,  as  to  ey^L  ex- 
hibit the  general  extent  and  scope  of  the  enterprise,  and  tt^-.he 
relation  of  the  gates  to  it.     The  whole  work  was  about  thr^  -rree 
years  in  its  construction.     When  the  act  was  obtained  tli"-^he 
dam  was  in  course  of  erection,  the  head  gates  had  been  buiF  ^  jit, 
and  the  canal  in  progress,  and  from  that  time  the  >¥hccz^^ole 
work  proceeded,  the  same  being  ready  for  use  about  tF*-^^  the 
summer  or  fall  of  1842. 

Now  assuming,  as  stated,  that  the  consent  was  obtain-  .^:jm:  ned 
before  the  act  of  the  legislature,  which  is  according  to  t":^  the 
weight  of  the  evidence,  there  can  be  no  doubt  that  tj^  the 
work  was  carried  on,  and  the  large  expense  necessart —j:  .rily 
attending  it  incurred,  upon  the  faith  of  that  paper.  '1^  K  ^  The 
proof  of  its  contents  is  satisfactory  that  it  gave  a  ri^^  -Eight 
and  consent  to  build  the  dam  for  the  purpose  of  a  wat"  -^:5ator 
power  company,  and  to  divert  the  Raritan  river,  or  —'so 
much  thereof  as  might  be  necessary  for  the  accomplish  Jish- 
ment  of  the  water  power.  There  is  no  evidence  that  it  \^.^  was 
sealed.     It  was  merely  a  written  paper,   signed  by  r-  the 

owners.  Theodore  Frelinghuysen  swears  that  he  had  Jl  it, 
examined  it,  and  read  it  over  carefully,  critically,  to  se^5^-^e  if 
it  was  sufficient.  He  is,  and  was  a  lawyer  at  the  time,  n^  and 
although  interested  in  the  company,  his  truthfulness  is  be- 

yond question.  His  statement  of  the  fact  of  the  paper  gs.  and 
its  contents,  is  consistent  with  the  fair  inferences  to  be  drar^  -^awn 
from  the  general  fects  and  features  of  the  case,  consist:^  -s^tent 
with  the  evidence  of  Davis,  who  signed  the  paper,  s 
consistent  with  what  would  naturally  be  inferred  fi 
the  apparent  acquiescence  of  the  owners,  without  object 
in  the  progress  of  the  work,  all  of  whom  (the  owners 
signed  the  consent)  were  living  till  after  its  completion, 
the  accuracy  of  Theodore  Frelinghuysen's  statement  of 
contents  of  the  paper,  so  consistent  as  it  is  with  all 
probabilities  of  the  case,  I  have  no  doubt.     Its  terms  v:- 
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general ;  to  divert  the  Raritan  river,  or  so  much  thereof  as 
might  be  necessary,  and  they  are  sufficient  to  embrace  the 
whole  work  to  the  extent  of  its  capacity,  even  to  the  diver- 
sion of  the  whole  river,  if  necessary.     Upon  the  strength  of 
that  paper  the  canal  and  dam  were  built,  and  the  original 
gates  put  in.   The  work  was  all  on  land  acquired  and  owned 
by  the  company,  not  on  that  of  the  owners  interested  in  the 
diversion,  below  the  dam.     The  nece,ssary  operation  of  the 
works  would  be  to  divert  water  from  below ;  but  the  works 
and  the  land  on  which  constructed  were   the  company's. 
ifo  question  can  therefore  arise  concerning  the  eftect  in 
oquity  of  a  license  executed  on  land  of  the  licensor.     If  we 
±reat   this  paper  simply  as  a  license,  the  defendants  will 
"then  stand  upon  a  license  executed  on  their  own  land  by  a 
1  arge  expenditure  of  money  in  permanent  works  and  im- 
X>rovements,  the  necessary  operation  and  enjoyment  of  which 
"vrill  be  to  divert  the  water  from  below,  and  upon  the  extent 
-of  their  right  to  do  which,  the   utility  of  the  works  will 
-<lepend.     It  is  unnecessary  to  consider  the  effect  of  such  a 
3)osition  at  law.   The  equitable  rights  of  the  i^arties  are  now 
imder  inquiry.     To  the  extent  that  the  license  is  executed, 
equity  will  not  disturb  it  or  permit  its  revocation.  Where  im- 
provements of  a  permanent  nature  have  been  made  by  a  per- 
son on  his  own  land,  the  enjoyment  of  which  depends  uix)n  a 
right  recognizable  by  the  law,  affecting  the  land  of  another, 
and  to  which  his  consent  is  necessary,  and  where  such  con- 
sent is  expressly  proved,  or  necessarily  implied  from  the 
circumstances,  and  the  improvements  have  been  made  in 
good  faith  upon  it,  equity  will  not  permit  advantage  to  be 
taken  of  the  form  of  the  consent,  although  not  according  to 
the  strict  mode  of  the  common  law,  or  within  the  statute  cf 
frauds,  and  to  defeat  such  a  purpose  will,  upon  j^roper  bill 
filed,  enjoin  the  licensor  from  accomplishing  his  fraud,  or 
^vhen  he  asks  relief  it  will  be  refused,  or  if  granted,  will  be 
allowed  merely  in  the  shape  of  compensation,  but  protecting 
the  right  of  the  licensee.     To  this  extent,  at  least,  the  doc- 
trine here  invoked  is  sustained  by  the  cases.     Rochdale 
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Canal  Convpany  v.  Khxg,  16  Bcav.  630 ;  S,  C,  7  Ei\jg. 

^  E.  208;  Duke  Beavf art  w  Patrick,  17  ^eav.60;   Wc 

V.  Sutdiffej  8  Eng,  L.  (SfE.  217;  Hulme  v.  Shreve,  3  (yrg^       3r-i> 

CA.  116;  Aiigel  on  Water  CourseSy  §318,  4'<^. ;  Herich  v. 

Kern,  and  note,  2  j4m.  iead.  C5w.  733  ;   Wetmore  v.  W% —   £  te^ 

2  iV.  y.'I  Cases  in  Error  87 ;    Jacox  v.   Clark,   Walk^^^  ^'* 

C^.  (Mich.)  249 ;  Payne  v.  Paddock,  Ibid.  487. 

The  written  consent  shows  an  intention  on  the  part-  of 

those  who  signed  it,  that  the  projectors  of  the  water  poA-;;^v^er 
should  expend  their  money,  build  their  works,  and  div^  ^a^rt 
the  water  of  the  river  as  far  as  necessary.     The  actions     of 
Gaston  and  his  associates,  before  and  after  the  incorpo-  ::MrsL' 
tion,  by  the  large  outlay  and  magnitude  of  the  works,  CZ  ^^^^ 
in  those  days  they  cost  from  $75,000  to  $100,000,  the  gm^  ^<^ 
alone  first  erected  costing  about  $1400,)  shows  that  thev-^       i^ 
good  faith,  relied  upon  that  consent ;  and  now  to  depi^  i  ^'^ 
them  or  their  successors  of  the  benefit  of  it,  when  it  is  nec^r-^^' 
sary  for  the  enjoyment  of  their  property,  would  be  so  im 
table  and  unjust,[that  the  court  will  look  beyond  mere  defe 
in  the  legal  assurance  of  the  right,  and  if  possible  prev 
such  a  result.     No  compensation  can  be  required  in  t 
case  from  the  defendants,  as  it  is  evident  that  either  m 
was  intended  in  money,  or  if  any  was  agreed  on,  thai 
must  have  been  paid  to  the  former  owners,  and  such  will  ^ 

]>resumod  after  this  lapse  of  time,  there  being  no  evidencc^:^^^^^^  - 
the  contrary.     It  is  diflScult,  however,  to  resist  the  oon< 
sion  that  the  consideration  to  the  ownei's  for  their  consi 
was  not  money,  but  consisted  in  the  taking  down  of 
Dawes  dam  in  the  year  1841  or  1842,  and  thereby  relievi 
much  of  their  land  from  overflow,  also  in  benefiting 
fords,   and  in  addition  thereto,  the  general  benefit  to 
neighborhood  by  the  improvement.     The  Dawes  dam 
cictually  taken  down  by  the  company  previous  to  or  a1 
the  time  of  the  first  diversion  of  the  water,  and  there 
strong  ground,  from  the  facts,  to  conclude  that  that 
entered  into  the  motive  of  the  consent,  and  were  it 
to  the  rights  of  the  defendants,  it  might  well  be  held 
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they  could  compel  the  specific  performance  of  an  agreement 
to  that  eflFect. 

Giving  effect,  then,  to  the  consent  as  executed,  the  next 
inquiry  is,  how  far  has  it  been  executed  ?  The  decree  limits 
it  to  the  culverts  of  1843,  and  now  remaining.  The  great 
cost  of  the  works  was  in  the  dam  and  canal ;  the  culverts 
were  but  of  trifling  expense.  As  stated,  they  were  intended 
for  a  temporary  purpose.  They  are  only  the  means  by 
vhich  the  water  is  carried  from  the  pond  to  the  canal, 
laving  no  relation  to  the  capacity  of  the  works,  and  the  size 
►f  which  may  be  governed  entirely  by  the  needs  of  power 
rom  the  canal.  The  license  was  to  divert  as  much  water 
s  was  necessary  for  the  accomplishment  of  the  water  power. 
L  very  much  smaller  and  less  expensive  canal  would  have 
nswered  for  those  culverts,  if  they  were  to  be  taken  as  the 
est  of  the  execution.  The  water  power  was  notoriously 
ntended  to  encourage  and  build  up  manufacturing  estab- 
ishments  at  Karitan,  and  the  works  were  erected  to  meet 
he  expected  demand.  The  measure  of  the  execution  of 
he  license  is  the  caj^acity  of  the  dam  and  canal,  as  origi-  \ 
.ally  constructed,  regarding  the  culverts  only  as  a  means  of 
apply,  according  to  the  necessity  of  business,  and  liable  to 
,ny  change  in  their  location  or  construction  the  better  to 
njoy  the  benefit  of  the  dam  and  canal  as  originally  built 
nd  completed,  the  equity  being  that  the  defendants  shall, 
f  necessary,  have  the  full  use  of  the  expenditure  made  on 
he  faith  of  the  consent  within  its  terms  and  depending  upon 
t.  This,  to  my  mind,  is  to  be  regarded  as  the  scope  of  the 
xecution.  If  the  equity  of  the  defendants  depended  upon 
he  presumption  of  a  right  by  grant,  based  upon  an  adverse 
iser  of  the  water,  then  the  extent  of  the  actual  user  would 
Jone  be  regarded,  but  in  this  case  it  depends  upon  the  extent 
>f  the  execution  of  a  license.  If,  however,  wo  should  con- 
ider  the  mode  of  obtaining  the  water  from  the  pond  to  the 
•anal  as  any  test  of  the  execution,  then  the  original  gates 
hould  be  taken  as  the  measure  in  this  cause.  They  were 
jonstructed  of  large  size  and  probably  sufficient  for  the  full 

Vol,  VI.  2  h 
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capacity  of  the  canal ;  the  amount  of  water  to  be  dischafi?^ 
through  them  to  be  regulated  by  the  demand.     That  tl^^y 
were  not  replaced,  does  not  detract  from  the  eflfect  of     tlie 
execution  as  to  them,  as  a  part  of  the  work,  for,  as  will    ^ 
seen,  there  was  no  abandonment  of  the  right  to  put  thenn.  ii^ 
again  if  necessary. 

The  next  question  is,  whether  the  same  equities  e.x:idt 
against  the  complainants  as  against  those  who  signed     'tt^ 
consent.     An   equitable  estoppel  will  affect  a  subseqixe^rit 
purchaser  to  the  same  extent  as  his  grantor,  when  he   li.£is 
had  actual  notice  of  the  condition  of  things  upon  which  i  t-    i& 
based,  or  when  the  circumstances  are  such  as  to  put  Yxi  to. 
upon  inquiry  to  ascertain  the  facts.     The  cases  on  this  point 
are  too  numerous  to  cite ;  many  are  collected  in  the  not^    to 
Le  Neve  v.  Le  Neve,  2  Lead.  Cos.  in  Eq.  127.     (See  a-l^o 
2  Arri.  Lead,  Gas,  770,  4th  ed.)     Notice  is  either  actual   or 
constructive,  and  what  amounts  to  constructive  notice     <ie- 
pends  much  upon  the  facts  of  each  c^ise.     The  recent  cas^  ^^ 
Hoy  V.  Bramhall  in  this  court,  4  C.  E.  Green  563,  -wwell 
adopts  the  general  rule  "  that  whatever  puts  a  party  13. po^ 
an  inquiry  amounts,  in  judgment  of  law,  to  notice,  provide 
the  inquiry  became  a  duty,  as  in  the  case  of  purchasers     ^^^ 
creditors,  and  would  lead  to  the  knowledge  of  the  requ-i^ite 
fact  by  the  exercise  of  ordinary  diligence  and  underst-^**^^" 
ing."     That  case  also   accepts  the  rule  of  Wigram,  "^  ^^ 
Chancellor,  in  Jones  v.  Sviith,  1  Hare  43,  that  wher^    ^^^ 
party  has  had  actual  notice  that  the  property  was  in      *^ 
charged,  encumbered,  or  in  some  way  affected,  the  court;     *^^ 
bound  him  with   constructive  notice   of  facts  and  in^^^^' 
ments,  to  the  knowledge  of  which  he  would  have  beeni.    *y^ 
by  an  inquiry  after  the  charge,  encumbrance,  or  other    ^^' 
cumstances  affecting  the  property,  of  which  he  had  aa't^ 
notice ;  or,  as  stated  in  the  note  to  Le  Neve  v.  Le  Net^^^  " 
Lead,  Caa,  inEq.  160,  gathered  from  the  cases  there  cit^^^' 
"  whatever  is  sufficient  to  direct  the  attention  of  a  purch^^^^^ 
to  the  prior  rights  and  equities  of  third  persons,  and 
enable  him  to  ascertain  their  nature  by  inquiry,  will  opex"^^*' 
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as  notice."  And  to  show  how  far  this  doctrine  has  been 
applied,  the  case  of  Hervey  v.  Smithy  22  Beav,  299,  is  an 
illustration. 

Now,  in  view  of  these  principles,  the  complainants  and 
the  grantors  of  such  as  did  not  purchase  immediately  from 
the  representatives  of  the  owners  who  signed  the  consent, 
had  actual  notice  that  a  considerable  part  of  the  water  of 
the  river  was  diverted  by  the  water  power.  The  fact  of  the 
diversion,  and  the  cause,  they  could  distinctly  see.  That  it 
was  done  bv  means  of  the  dam  and  canal,  and  that  several 
mills  and  factories  were  supplied  by  the  water,  was  apparent. 
The  canal  was  in  sight  of  their  lands,  and  dependent  upon 
the  river  for  its  supply.  The  necessary  effect  of  its  use  was 
to  divert  water  therefrom,  and  considering  its  size  and 
apparent  design,  the  slightest  drought  would  have  induced 
the  belief  that  it  had  not  yet  been  used  to  the  extent  of  its 
capacity.  Having  notice  that  the  river  was  being  diverted 
in  this  way,  and  the  scope  of  the  moans  by  which  it  was 
done,  they  were  in  duty  bound  to  ascertain  by  proper 
inqiiiry,  the  nature  and  extent  of  the  right  to  do  it.  They 
failed  to  make  inquiry  when  they  should  have  done  it  in 
justice  to  the  rights  of  the  company,  and  for  their  own  pro- 
tection. The  complainants,  under  the  facts  of  this  case,  are 
in  no  better  situation  than  those  who  gave  the  consent. 

It  was  further  contended,  that  the  defendants  had  aban- 
doned their  right,  if  any  they  had,  to  divert  more  water 
than  they  had  used  throunrh  the  present  culverts.  The  act 
of  incorporation  allowed  the  company  to  divert  only  as 
much  water  as  was  necessary  for  the  purposes  of  the  act, 
and  such  also  was  the  intention  of  the  license.  The  diver- 
sion could  not  exceed  what  was  reasonably  necessary  and 
proper  for  the  time  being  to  supply  the  demand.  Any  waste 
or  diversion  beyond  the  demand,  would  have  been  an  in- 
fringement of  the  rights  of  the  owners  below  the  dam.  They 
were  entitled  to  the  natural  flow  of  the  water,  except  only 
so  far  as  the  uses  of  the  company  under  the  license  would 
affect  it.     The  non-user  by  the  company  beyond  the  exist- 
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ing  needs,  within  the  limits  of  the  present  culverts,  and  ta© 
consequent  flow  below  the  dam,  were  not  inconsistent  with 
each  other.     The  company  could  not  use  any  more  wa.'tet 
than  the  demand  required,  and  whatever  was  not  so  used 
necessarily  came  to  the  complainants'  land,  and  in  wkioli 
they  had  their  natural  rights.     The  non-user  by  the  com- 
pany, and  the  corresponding  flow  below  the  dam,  were     i» 
harmony.     No  adverse  enjoyment  can  be  set   up  by  the 
comphiinants  under  these  circumstances,  and  the  questioii 
of  abandonment  therefore  rests  simply  upon  whether  ±;lx« 
company  intended  to  relinquish  their  right  beyond  the  scop^ 
that  it  had  been  exercised  with  the  present  culverts.    Tl^^ 
reason  urged  to  support  the  abandonment,  is  non-user  l>^- 
yond  those  culverts.     To  accomplish  an  abandonment,  "fcb^ 
facts  or  circumstances  must  clearly  indicate  such  an  int>^^' 
tion.     Abandonment  is  a  question  of  intention.     Non-n-^^^ 
is  a  fact  in  determining  it,  but  is  not,  even  for  twenty  yef^*^^' 
conclusive  evidence  in  itself  of  an  abandonment.  Its  wei^^^^^ 
must  depend  upon  the  intention  to  be  drawn  from  its  dxm^  ^^^' 
tion,  character,  and  accompanying  circumstances.    Wa^'^ 
on  Easem,  551-6;  Croasley  v.  Lightowler,  Law  R,  3  .^^^^' 
279 ;   Ward  v.  Ward,  14  E,  L.  ^  E.  413 ;  Quern  v.  <7fe>-^^' 
ley,  12  Q.  B,  515 ;  Stokoc  v.  Singers,  8  E.  i^  B.  31. 

The  non-user  in  this  case  is  accounted  for  on  the  groc*>  ^ 
that  the  company  were  obliged  to  refrain  from  any  use     »>*' 
yond  the  demand.     They  had  no  option  to  use  or  not,  furtB-'^ 
than  the  limit  of  the  demand  for  the  time  being,  and  an     ^ 
tention  to  abandon  any  of  their  rights  under  the  license       *" 
executed,  cannot  therefore,  be  drawn  from  a  consistent  -m^'^^^, 
therewith,  and  a  failure  to  violate  its  terms,  and  the  pro^  "^^ 
sions  of  the  cliarter.     The  non-user  in  this  case  is  peculL  ^^^  \ 
It  is  not  a  total  non-user.     The  works  were  maintained  m^  ^^* 
used,  but  the  project  was  not  as  successful  as  expected,  an-  ^^^ 
the  use  was  therefore  only  correspondingly  limited,  not  gi^^^^ 
up.     It  is  very  difierent  from  where  there  is  a  total  ces-^'^'^ 
of  use,  consequent  upon  a  tearing  down  of  works,  or  alio 
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ng  them  to  go  to  decay,  or  other  circumstances  from  which 
in  indication  to  relinquish  the  improvements  may  be  drawn. 

The  &ct  that  the  original  gates  were  not  rebuilt,  but  cul- 
verts of  much  less  size  inserted,  is  explained  by  the  evidence 
hat  the  effort  to  replace  them,  even  of  smaller  dimensions 
han  the  first,  was  not  successful  on  account  of  a  storm,  and 
hat  the  sluiceways  and  culverts  were  built  only  for  a  tem- 
)orary  purpose,  and  as  a  suflBcient  means  at  the  time  for  the 
)robable  demand.  It  is  evident  from  the  testimony  that 
he  company  had  no  intention  to  abandon  any  right,  by  not 
mmediately  replacing  the  first  gates.  Had  the  original 
jates  been  replaced,  the  diversion,  as  already  stated,  could 
lot  have  exceeded  the  demand,  and  within  that  limit  it 
ould  have  made  no  difference  to  the  owners  below  the  dam, 
whether  the  diversion  was  through  them,  or  the  present 
lulverts.  There  is  nothing  in  the  case  from  which  an  inten- 
ion  to  abandon  the  right  to  use  the  works,  as  executed 
mder  the  license,  can  be  fairly  drawn. 

The  remaining  question  on  the  merits  is,  whether  the  de- 
endants  should  be  enjoined  from  erecting  their  new  gates, 
,nd  extending  their  canal  to  them.  The  present  culverts 
lave  always  been,  and  are  liable  to  obstructions  by  logs  of 
vood,  and  rubbish,  are  out  of  view,  and  diflBcult  to  clear 
•ut  and  manage.  Besides,  the  foundation  is  of  quicksand, 
.nd  the  stone  work  about  the  gates  is  liable  to  fall,  owing 
o  the  obstructions ;  there  has  been  at  times  an  insufficient 
apply  of  water.  In  order  to  obtain  a  good  foundation,  and 
o  be  relieved  from  the  difficulty  of  the  present  culverts,  the 
ompany  have  selected  and  purchased  a  site  for  new  gat^s 
,bout  ten  chains  above,  where  they  can  have  shell  rock  for 
k  foundation,  and  propose  to  extend  the  canal  further,  and 
o  erect  their  gates.  The  point  selected  seems  to  be  as  near 
o  the  present  head  of  the  canal  as  practicable,  to  secure  a 
rood  foundation.  The  gates,  as  proposed,  will  be  two  in 
lumber,  and  of  the  aggregate  width  of  sixteen  feet  in  the 
Jear ;  about  half  the  width  of  the  original  gates.     It  will 
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not  be  possible  with  them  to  divert  as  much  water  in  vol  vittve 
as  through  the  first  gates,  and  they  will  not  be  equal  to    ^^ 
capacity  of  the  canal  as  already  constructed,  wuth  the  4l\^^ 
at  the  height  of  two  and  a  half  feet  above  the  ordirB-  ^ 
level  of  the  water,  as  erected.     The  company  would  !:»  ^^'^ 
no  right  to  change  the  location  of  their  gates,  and  ext--^^^^^ 
their  canal,  or  alter  it  so  iis  to  divert  beyond  the  capa  -^-jity 
of  the  canal  i\s  constructed^  with  the  dam  of  the  heigh-   "t  iis 
stated,  but  any  alteration  within  those  limits  cannot  ai^Bect 
the  complainants.     Whatever  the  size  of  the  gates  m  ^^^ 
be,  the  use  must  always  be  reasonably  commensurate  ^.i^'itb 
the  demand,  and  relief  against  any  excessive  use  coulA^  ^ 
had.     When  the  demand  is  liable  to  be  increased  bv  a^    i^^' 
tional  mills,  factories,  or  works,  such  as  the  wat-er  pcz^^wer 
was   intended   to  encourage,   and   in   view   of  which         tJie 
license  was  given,  there  would  be  no  equity  in  compe^fc-ling 
the  company  always  to  keep  their  gates  of  the  exact        siz^ 
necessary  for  the  immediate  supply,  and  to  submit  to        the 
expense  of  a  change  when  more  is  required.     The  gate^^  ^^^ 
not  the  test  of  the  right  to  use  the  water,<ind  whether      ^^^ 
supply  is  through  small  or  larger  gates,  cannot  be  questic:^"^ 
by  the  complainants,  as  long  as  they  are  within  the  li  '^^^^^ 
of  the  capacity  of  the  canal  in  its  relation  to  the  dair.:*^  ^ 
both  were  constructed.     The  fact  of  gates  being  buil't:'  ^^ 
larger  capacity  than  necessary  for  the  immediate  demsi^^^ 
can  no  more  be  a  cause  of  complaint  by  the  owners  bel<^^^ 
than  that  the  canal  is  larger  than  at  present  necessary,  ii^^^ 
the  use  of  w^hich  was  allowed,  and  expected  to  lie  dorm*'*'^ 
until  expanded  by  the  growth  and  necessities  of  business. 

The  capacity  of  the  new  gates  to  divert  water,  with  tl^^ 
canal  extended,  will  clearly  be  within  the  limits  of  tJ^^ 
capacity  of  the  canal  and  dam  as  originally  construct^^^» 
and  also  within  the  limits  of  the  first  gates.  The  extent  j^* 
user  must  depend  upon  the  demand,  and  the  mere  change  ^^ 
the  mode  of  diversion  does  not  prejudice  the  rights  of  tt^^ 
complainants.     There  is  no  present  ground  of  complain  ^^ 
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iigainst  the  new  gates,  and  the  extension  of  the  canal  to  the 
site  proposed. 

On  the  merits,  the  decree  of  the  Chancellor  must  be  re- 
versed, and  the  bill  be  dismissed  with  costs  in  both  courts. 

For  reversal — Beasley,  C.  J.,  Bedle,  Dalrimple,  De- 
PUE,  Kennedy,  Ogden,  Scudder,  Van  Syckel,  Vail, 
Wales,  Woodhull.     11. 

For  affirmance — Olden. 


Weissenborn,  appellant,  and  Sieghortner,  respondent. 

This  was  an  appeal  from  a  decree  of  the  Chancellor,  made  ' 
in  accordance  with  his  opinion  in  the  cause,  reported  in  5 
a  E.  Green  177. 

The  appeal  was  argued  by  Mr,  A,  P.  Whitehead  and  Mr, 
Bradley f  for  appellant ;  Mr,  A,  Zabriskie  and  Mr,  C.  Parker, 
for  respondent. 

•    No  opinion  was  delivered.    Upon  argument,  the  following 
decree  was  directed  to  be  entered : 

Whereupon,  this  cause  coming  on  to  be  heard,  and  the 
court  having  advised  of  the  same ;  it  is,  on  this  3d  day  of 
December,  1869,  ordered,  adjudged,  and  decreed,  that  the 
order  of  the  Chancellor  be  reversed,  so  far  as  it  relates  to 
the  appointment  of  a  receiver,  but  that  the  injunction  be 
retained  and  continued  until  the  final  hearing  of  the  cause; 
provided  that  the  respondent  (the  complainant  below)  stipu- 
late and  submit  to  be  enjoined  to  the  same  extent  as  the 
defendant  stands  enjoined ;  with  liberty  to  either  party  to 
apply  to  the  Chancellor  to  take  such  order  for  collecting 
and  preserving  the  assets  of  the  firm  as  he  may  deem  advis- 
able. And  it  is  further  ordered  and  decreed,  that  the  re- 
spondent pay  to  the  appellant  his  costs  in  this  appeal,  and 
that  the  proceedings  be  remitted  to  the  Court  of  Chancery, 
to  be  proceeded  in  according  to  law. 


^ 
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The  Camden  and  Amboy  Railroad  and  Transportattt^ox 
Company,  appellants,  and  Stewart,  respondent. 

1.  An  appeal  lies  to  an  order  of  the  Chancellor  sustaining  exception  ^^  ^^ 
a  bill  for  impertinence. 

2.  With  respect  to  appellate  jurisdiction,  there  is  a  class  of  cases  to  wl"»  **^" 
no  certain  test  can  be  applied,  but  each  case  of  such  class,  in  this  particu.  TL^^ 
must  be  adjudged  by  its  peculiar  circumstances. 

3.  The  case  should  be  especially  clear,  to  warrant  the   expunging 
matter  from  pleadings  as  impertinent ;  but  when  the  Chancellor  has 
out  statements  from  a  bill  which  are  very  prolix,  and  appear  to  be  of 
small  importance  to  the  case,  this  court  will  not  interfere  with  such  o: 

4.  A  depasition  of  a  deceased  or  foreign  witness,  appended  to  an  inju- 
tion  bill,  is  not  competent  in  the  absence  of  proof  that  the  suit  in  whicB 
was  taken  was  between  the  same  parties  and  related  to  the  same  subj 
matter,  and  the  only  legitimate  proof  of  such  deposition  is  by  a  comp & 
or  duly  certified  copy. 

5.  There  is  no  relaxation  of  the  rules  of  evidence  with  respect  to  affidav 
annexed  to  injunction  bills. 


c- 
it 

-Ht 


—     its 


The  bill  was  for  the  specific  performance  of  a  contr 
alleged  to  have  been  made  by  the  respondent,  who  was  t 
defendant  below,  to  convey  a  tract  of  nine  acres  of  land,  a 
to  grant  a  right  of  way  in  front  of  his  other  lands,  for  t 
railroad  of  the  complainants.     This  contract  was  contain 
in  the  following  receipt,  which  was  set  forth  in  the  bill, 
*'  1832,  Sept.  15th.     Received  of  E.  A.  Stevens  his  che- 
on  Trenton  Bank,  dated  December  Ist,  1832,  for  the  abo- 
sum,  for  which  I  agree  to  execute  a  deed  of  conveyance 
the  above  tract,  in  conjunction  with  Mrs.  Stewart,  and  a 
a  grant  of  the  right  to  pass  in  front  of  my  premises  wL 
said  railroad,  the  said  company  furnishing  me  with  suita 
passage  ways  to  the  river,  for  which  said  check,  when  pa 
will  be  in  full."     The  bill  alleges  that  at  the  time  of  t 
execution  of  this  contract  the  complainants  were  constru^ 
ing  their  road,  "  based  upon  the  idea  of  a  double  track." 
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The  bill  then  contained  certain  other  statements  which 
were  the  subject  of  exception  by  the  defendant,  on  the 
ground  of  impertinence.  These  statements  are  suflSciently 
indicated  in  the  opinion  delivered. 

The  exceptions  being  sustained  by  the  Chancellor,  this 
appeal  was  brought  from  that  decision.  The  opinion  of  the 
Chancellor  is  reported  in  4  C.  E.  Green  345. 

Mr.  Gilchrist,  Attorney-General,  for  appellants. 

Mr,  J,  Wilson  and  Mr.  P.  D.  Vroom,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

The  question  was  raised  on  the  argument  of  this  cause, 
whether  an  order  sustaining  exceptions  to  a  bill  on  the 
ground  of  impertinence,  was  subject  to  an  appeal  to  this 
court.  The  objection  to  such  a  course  of  proceeding  ap- 
peared to  be  that  the  order  was  one  merely  incidental  in  the 
progress  of  the  cause,  and  which  was  addressed  to  thfe  dis- 
cretion of  the  Chancellor. 

The  language  of  the  statute  upon  this  subject  is,  that  "  all 
persons  aggrieved  by  any  order  or  decree  of  the  Court  of 
Chancery  may  appeal  from  the  same,  or  any  part  thereof, 
to  the  Court  of  Errors  and  Appeals."  Nix.  Dig^  116,  pi.  80. 
From  the  terms  here  used,  it  is  clear  that  the  intention  was 
to  give  a  wide  scope  to  appeals.  The  only  limit  imposed  on 
the  right  is  the  circumstance  that  the  party  appealing  must 
be,  in  a  legal  view,  "  aggrieved  "  by  the  order  sought  to  be 
reviewed.  This  restriction  obviously  excludes  from  the 
category  of  appealable  matters,  all  orders  which  lie  wholly 
in  discretion,  and  which  have  no  tendency  to  aflFect  any 
right  in  litigation.  It  >Vas  on  this  ground  that  this  court 
declined  to  take  cognizance  of  an  appeal  from  an  order  of 
the  Chancellor  refusing  to  pass  to  a  general  guardian  moneys 
derived  from  the  sale  of  the  minor's  real  estate.  In  the 
Tnatter  of  Anderson,  2  C.  E.  Green  536.     The  same  princi- 
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pie  is  recognized  in  Garr  v.  Hilly  1  HctUt.  Ch,  641,  a    — "^^ 
The  Attorney- General  v.  Pcderaonj  1  Stockt,  625. 

But  these  decisions  simply  show  that  there  are  sped  -^^^ 
cases  which  are  not  the  objects  of  appeal.  They  provide  "^ 
practical  test,  nor  do  they  establish  any  general  rule.  A 
indeed,  a  little  reflection  will  satisfy  any  one  that  it  is  i 
possible  to  adopt  any  universal  criterion.  Thus,  in  Hog 
V.  Hosaclcs  'Exrs,  18  Wend,  329,  the  Court  of  Errors 
New  York  held  that  no  appeal  would  lie  from  an  order 
the  Chancellor  refusing  to  remove  an  executor  and  to  a 
point  a  receiver  in  his  stead,  and  Mr.  Justice  Cowen, 
tompting  a  general  definition,  said  :  ''  I  understand  the  li 
of  authorities  to  stand  almost  without  exception,  that  : 
warrant  a  reversal  upon  appeal  from  chancery,  some  defini 
rule  of  law  or  equity  must  appear  to  have  been  violated 
Other  judges  have  said  that  any  order  which  affects  tb 
merits  of  the  question,  or  touches  the  rights  or  interests 
the  parties,  is  appealable.  But  any  attempt  to  apply 
of  these  definitions  of  the  scope  of  appellate  jurisdiction,  wil 
at  once  show  that  they  are  entirely  too  general  and  abst 
to  have  controlling  effect  as  rules  of  practice.  All  perso; 
will  probably  admit  that  an  order  which  does  not,  in  an^ 
degree,  reach  to  the  merits  of  the  controversy,  or  affect  th 
substantial  rights  of  a  litigant,  does  not  belong  to  the  i\,\^ 
pealable  class  of  orders,  but  the  embarrassment  is  to  provid 
a  test  by  which  orders  having  such  an  effect  can  be  disti 
guished.  In  New  York,  the  subject  has  undergone  r 
eated  and  pelaborate  (di&cussion,  and  yet  no  such  test 
been  discovered.  In  the  case  of  Beach  v.  FuUon  Bank, 
Wend.  225,  an  appeal  was  entertained  from  an  order 
chancery  refusing  to  open  proofs  in  a  cause  for  the  purix)6- 
of  re-examining  a  witness,  on  the  ground  that  such  orde 
affected  the  merits  of  the  cause.  On  that  occasion,  M 
Justice  Marcy  read  a  carefully  prepared  opinion,  reviewin 
all  the  previous  cases,  the  result  reached  being  that  n- 
standard   to  discriminate  appealable   from  non-appealabl 
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orders,  could  be  devised.     In  this  view  the  Chancellor  and 
^Ir.  Justice  Sutherland  concurred. 

This  subject  does  not  appear  to  have  been  discussed  to 
any  great  extent  in  the  English  courts.     But  the  cases  in 
which  appellate  jurisdiction  has  been  exercised  cannot  be 
arranged  within  any  rule  having  inflexible  boundaries.    For 
example  :  The  granting  of  an  issue  in  a  chancery  suit  to  be 
tried  by  a  jury,  is  generally  regarded  as  a  matter  of  dis- 
cretion, and  yet  in  Hampson  v.  ITampson,  3  Ves,  ^  B.  42, 
Lord  Eldon  says  :    *^  I  agree  that  a  mista,ke  in  refusing  to 
send  the  cause  to  a  jury,  is  a  just  ground  of  appeal,  if  the 
Court  of  Appeals  should  think  that  the  contrary  decision 
would  have  been  a  sounder  exercise  of  discretion;"  and  it 
has  since  even  been  held  that  where  the  House  of  Lords 
thought  that  the  court  below  had  directed  issues  improperly, 
the  order  directing  such  issues  would  be  reversed,  and  the 
cause  remitted  with  directions  to  the  Chancellor  to  decide 
the  matter  himself.     Nicol  v.  Vaughariy  2  Dow  <Sf  Clark 
420;  5  BligKa  Appeals  505.    Vide  etiam   Earl  of  Win- 
chilsea  v.  Garetty,  1  M.  (Sf  K,  253 ;  Dudgeon  v.   Thomson, 
29  L.  ^  R  E.  12. 

Under  these  circumstances,  it  is  not  surprising  that  the 
English  books  of  practice  are  found  stating  the  rule,  in 
the  comprehensive  language  of  our  statute,  that  *'  any  person 
who  finds  himself  aggrieved  by  a  decree  or  order  of  the 
Court  of  Chancery,  is  entitled,  as  a  taatter  of  right,  to 
appeal  to  the  House  of  Lords."  3  DanieWs  Ch.  P/\  1633. 
The  ancient  order  of  the  appellate  court,  requiring  parties 
to  print  their  cases  forthwith,  seems  to  have  been  designed 
iis  a  preventive  of  appeals  merely  for  delay  and  vexation, 
the  same  end  being  at  present  attained  by  the  certificate  of 
counsel  that  there  is  reasonable  cause  for  appeal.  Id,  1637. 
From  my  examination  of  the  authorities,  and  my  reflec- 
tion on  this  subject,  I  am  satisfied  that  it  is  not  practicable 
to  settle  any  test,  which  will  be  applicable  in  every  c<ise,  so 
as  to  separate  into  classes  those  orders  which  are  appealable 
and  those  which  are  not.     There  are  many  cases  which  are 
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obviously  appealable ;  there  are  some  as  obviously  not  a 
pealable ;  but  there  is  an  intermediate  class  which  cann 
be  reduced  to  any  fixed  rule.     When  this  latter  class  is  t» 
be  dealt  with,  it  would  seem  that  this  court  is  called  upon  ti^ 
exercise  a  special  judgment  in  each  case,  in  view  of  its  pecu 
liar  circumstances,  and  having  regard  to  the  general  propo 
sition  above  noticed,  that  an  order  to  be  appealable  must  go 
to  some  extent,  to  the  merits  of  the  controversy,  or  substan- 
tially affect  the  legal  or  equitable  rights  of  the  party  ap — 
pealing. 

Looking,  then,  in  this  light  at  the  present  case,  I  thin 
it  has  a  foothold  in  this  court.     The  purpose  of  exception 
to  a  bill  or  answer  is,  to  strike  out  something  which  th 
party,  whose  pleading  is  thus  assailed,  has  deemed  import 
ant  to  his  case.    When  therefore  an  appeal  is  brought  in  th 
course  of  this  proceeding,  the  basis  of  it  is,  that  the  cou 
Ijelow  has  erroneously  suppressed  that  which  the  appellant::: — 
insists  is  of  moment  to  the  complaint  or  defence,  as  the 
may  be.     If  the  appellant  therefore  be  right  in  such  insist^ — 
ment,  then  obviously  he  has  been  aggrieved ;  that  is,  he  ha.«^ 
been  deprived  of  his  legal  right  to  a  fair  statement  of  ther- 
whole  of  his  case.     It  would  be  unjust  to  assume,  in  limine y^ 
that  he  is  wrong  in  this  contention,  and  on  the  assumption 
of  his  being  right,  a  privilege  which  the  law  accords  to  him 
has  been  withheld.    The  point  to  be  settled  by  this  appeal  is. 
whether  the  matter  put  out  of  this  bill  be  irrelevant  or  not ; 
if  relevant,  then  unquestionably  the  striking  out  was   a 
wrong  affecting  the  rights  of  the  appellant  involved  in  tlie- 
suit.     Upon  principle,  then,  I  think  this  appeal  sustainable. 
There  is  also  a  precedent  for  it  to  be  found  in  the  case,  in  the- 
House  of  Lords,  of  Bickards  v.  The  Attomey-Oeneral,  IS" 
Clark  4"  Fin,  30.     It  becomes,  then,  necessary  to  look  into^ 
the  merits  of  this  appeal. 

The  point  in  dispute  between  these  parties  appears  to  be^ 
whether  the  defendant,  according  to  the  terms  of  a  certair»> 
written  contract,  contained  in  a  receipt  set  forth  in  the  bill 
of  complaint,  agreed  to  grant  to  the  complainants  a  general 
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ht  of  way  for  their  railroad  in  front  of  his  property,  or 
y  right  of  way  over  a  single  track.  The  bill  states  the 
itten  contract,  and  certain  circumstances  tending  to  show 
)  sense  in  which  the  terms  of  the  contract  were  intended 
be  used.  After  a  denial  that  such  deed  or  grant  was 
5r  delivered,  there  is  an  averment  that  in  a  certain  suit 
chancery  in  the  Circuit  Court  of  the  United  States,  the 
fendant  alleged  that  he  had  made  and  delivered  a  deed 

nine  acres  of  land,  and  granted  therein  a  right  for  the 
nplainants  to  pass  in  front  of  his  premises  with  a  track 
a  railroad.  Then  follows  a  further  extract  from  this  bill 
the  Circuit  Court,  containing  an  additional  statement  of 
3  defendant,  that  at  the  time  he  delivered  this  deed  he 
erheard  a  conversation  between  certain  agents  of  the  com- 
linants,  to  the  eiOfect  that  they  designed  fraudulently  to 
ppress  this  deed,  and  to  claim  under  the  contract  in  the 
3eipt.  The  bill  then  proceeds,  after  a  few  unimportant 
erments,  to  extract  from  another  and  subsequent  bill  filed 

the  defendant  in  the  same  Circuit  Court,  an  account  of 
e  alleged  delivery  of  this  same  deed,  which  it  is  con- 
ided  is  inconsistent  with  the  first  above  mentioned  state- 
3nt  of  the  same  affair. 

Now  I  think  it  can  be  gathered  from  the  contents  of  this 
11,  although  it  is  defective  in  not  containing  a  direct  aver- 
Bui  to  that  effect,  that  the  complainants  anticipate  that  the 
fendant  will  set  up,  by  way  of  defence,  that  he  delivered  a 
rtain  deed  which  was  received  aa  an  execution  of  the 
ritten  contract  upon  which  the  suit  is  based.  Upon  this 
pposition  the  complainants  had  the  right  to  suggest  in 
eir  bill  such  anticipated  defence,  and  to  aver  the  existence 

circumstances  within  the  knowledge  of  the  defendant, 
hich  were  calculated  to  overthrow  it.  It  is  always  to  be 
imembered  that  a  bill  in  equity  has  a  two-fold  purpose, 
be  first  is  to  bring  before  the  court  and  to  put  in  issue  the 
cts  upon  which  the  complainants  right  to  relief  rests ; 
lus  far  the  bill  is  equivalent  to  a  declaration  in  an  action  in 
le  common  law  courts ;  but  it  is  likewise  an  examination  of 
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the  defendant  for  the  purpose  of  obtaining  evidence  to  estab- 
lish the  plaintiff's  case,  or  to  counter-prove  the  defence  which 
it  is  supposed  may  be  set  up  in  the  answer.  I  think,  there- 
fore, the  general  rule  must  be,  that  the  complainant  must  bo 
permitted  to  set  forth  any  fact,  the  admission  of  which  by 
the  defendant,  will  go  either  to  establish  the  complainant's 
own  case,  or  overturn  that  of  his  adversary.  This  I 
understand  to  be  the  established  doctrine.  It  seems  to  me, 
therefore,  the  complainants  in  this  case  had  the  right  to 
inquire  into  facts  or  circumstances  within  the  apparent 
knowledge  of  the  defendant,  or  into  any  declarations  or  ad- 
missions made  by  him  with  respect  to  the  alleged  delivery 
of  the  deed  in  question.  But  such  circumstances  or  admis- 
sions must  be  of  a  tendency  to  benefit  the  complainants.  The 
testimony  sought  for  must  in  some  way  appear  to  be  of  use 
to  the  party  seeking  it,  otherwise  it  is  useless  in  the  case, 
and  serves  but  to  cumber  the  record.  In  the  present  in- 
stance, the  testimony  sought  to  be  evoked  by  the  extracts 
referred  to,  are  held  to  be  important,  inasmuch  as  they  show 
that  the  defendant  has  given  inconsistent  accounts  of  the 
transaction,  during  which  he  alleges  he  delivered  the  deed 
in  dispute.  If  this  were  so,  and  the  examination  upon  tho 
point  were  conducted  with  the  requisite  brevity,  it  seems  to 
me  that  the  inquiry  would  be  both  pertinent  and  important. 
I  must  think  the  complainants  have  a  right  to  ask  the  defend- 
ant himself  if  he  has  not  given  inconsistent  accounts  of  the 
very  matter  which  it  is  anticipated  is  to  bo  relied  uix)n  as  a 
defence.  But  after  a  careful  collation  of  the  extracts  from 
the  bills  of  the  defendant,  I  cannot  perceive  the  least  incon- 
sistencv  between  them,  considered  as  narrations.  The  in- 
compatibility  relied  on  consisted  in  the  alleged  fact,  that  the 
defendant  said  in  the  first  conversation,  that  he  heard  a  cer- 
tain conversation  which  he  denied  that  he  heard  in  his 
second  bill.  But  it  is  obvious  that  the  conversation  which 
the  defendant  said  he  heard,  was  not  the  same  to  which  ho 
subsequently  refers,  because  he  expressly  declares  that  the 
conversation  which  was  heard  by  him  was  after  he  had  do- 
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livered  his  deed,  while  the  latter  one  to  which  he  alludes, 
was  before  the  delivery  of  the  deed.  As  there  is  no  incon- 
gruity, the  result  is  that  we  have  at  great  length  two  ex- 
tracts from  chancery  bills,  to  the  effect  that  the  defendant 
claims  that  he  delivered  a  deed  in  execution  of  the  written 
contract,  containing  a  right  of  way  to  the  complainants  for 
a  single  track.  Such  prolixity  of  statement  in  so  simple  a 
matter  is  not  proper,  and  amounts  to  impertinence.  I  fully 
concur  in  the  views  upon  this  subject  of  Mr.  Vice  Chancel- 
lor Bruce,  in  Davis  v.  Cripps,  2  Younge  4"  Coll.  443,  ex- 
pressed in  the  following  terms :  *'  The  court  in  cases  of  im- 
pertinence ought,  before  expunging  the  matter  alleged  to 
be  impertinent,  to  be  especially  clear  that  it  is  such  as 
ought  to  be  struck  out  of  the  record,  for  this  reason,  that 
the  error  on  the  one  side  is  irremediable,  on  the  other  not. 
If  the  court  strikes  it  out  of  the  record,  it  is  gone ;  and  the 
party  may  have  no  opportunity  of  placing  it  there  again. 
Whereas,  if  it  is  left  on  the  record,  and  is  prolix  or  oppres- 
sive, the  court,  at  the  hearing  of  the  cause,  has  power  to  set 
the  matter  right  in  point  of  costs."  But  this  consideration 
addresses  itself  principally  to  the  judgment  of  the  court 
below.  It  ought  to  be  a  clear  case,  manifestly  showing  that 
the  party  complaining  will  lose  substantial  rights,  to  induce 
this  court  to  annul  an  order  of  the  Chancellor  finding 
impertinence  in  the  proceedings  before  him.  Even  if  I  per- 
ceived that  the  complainants  might  be  subjected  to  some 
inconvenience  or  slight  loss  by  this  striking  out,  I  would 
not  feel  justified  in  interfering  with  this  order,  inasmuch  as 
there  is  clearly  in  the  statements  embraced  in  this  first  ex- 
ception, too  great  prolixity.  In  Slack  v.  JSvans,  1  Price 
278,  note,  Lord  Eldon  uses  this  language :  "  If  I  decide  with 
the  master,  I  must  decide  that  the  prolixity  is  not  imperti- 
nent, which  I  should  be  reluctant  to  do.  If,  in  an  examina- 
tion, the  examinant  sets  forth  tradesmen's  bills  at  length,  it 
is  impertinent.  So  a  prolix  setting  forth  of  pertinent  mat- 
ter is  itself  impertinent." 
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Upon  these  grounds  I  think  the  appellant  is  not  entitled 
to  prevail  on  this  first  exception. 

The  second  exception  is  but  an  adjunct  of  the  first,  and 
must  consequently  also  be  sustained. 

With  regard  to  the  third  exception  I  have^  but  little  to 
say,  as  it  seems  to  me  so  obviously  well  taken. 

Its  purpose  is  to  object  to  the  introduction  into  the  bill 
of  the  recital  in  full  of  two  deeds.     The  first  purports  to  be 
a  copy  of  a  deed  for  the  nine  acres  of  the  land  in  question, 
from  the  defendant  to  the  complainants,  and  the  grant  of  a 
right  for  a  railroad  track  in  front  of  his  land ;  the  second 
is  a  copy  of  another  deed  which  it  is  said  the  defendant 
tendered  to  the  complainants,  upon  learning  that  the  former 
was  not  forthcoming.     The  two  deeds  are  in  all  respects 
alike,  with  the  exception  that  the  former  of  the  two  con- 
tains a  covenant  on  the  part  of  the  railroad  company  which 
has  no  pertinence  to  this  issue.     During  the  argument  I 
listened  attentively  for  some  plausible  explanation  of  the  use 
in  this  bill  of  these  transcripts  or  either  of  them.     I  failed 
to  hear,  or  if  I  heard,  to  understand  any  such  explanation. 
I  am  not  able  to  conjecture  any  event  in  which  this  elabo- 
rate statement  can  become  advantageous.     These  deeds  are 
in  accordance  with  the  admitted  understanding,  except  as  to 
the  disputed  point  as  to  the  right  of  way.     In  that  particu- 
lar they  are  but  a  written  statement  of  the  intention  of  the 
defendant.     It  does  not  seem  to  me  that  it  can  in  any 
respect  whatever  benefit  the  complainants,  to  have  the  admis- 
sion of  the   defendant  that  he   reduced  this  intention  of 
his  to  writing,  and  delivered  or  tendered  it  to  the  complain- 
ants.   This  appears  to  be  the  entire  purpose  of  this  part 
of  the  bill,  and  admitting  its  usefulness,  it  certainly  was 
unnecessary  to  present  it  in  a  form  so  verbose.     The  whole 
point  of  the  inquiry  could  have  been  propoupded  in  half  a 
dozen  lines.     Such  prolixity  as  this  constituted,  as  I  think, 
clear  impertinence. 

The  last  exception  embraced  in  this  appeal  relates  to  the 
suppression  of  the  deposition,  annexed  to  the  bill,  of  Mr. 
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Stevens.  This  was  one  of  the  proofs  sustaining  the  case 
made  by  the  bill,  and  intended  to  be  used  for  the  pur- 
pose of  obtaining  and  sustaining  an  injunction.  In  an 
affidavit  also  annexed  to  the  bill,  it  is  stated  by  the 
affiant  "  that  he  acted  as  counsel  for  the  above  complainant 
in  a  suit  brought  against  the  said  complainant  by  Charles 
Stewart,  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey,  being  one  of  the  suits  referred  to  in 
the  bill  in  thi^  <3ause  as  having  been  brought  in  that  court ; 
that  Edwin  A.  Stevens  was  sworn  as  a  witness  in  said 
cause  in  said  Circuit  Court  of  the  United  States,  and  testi- 
fied in  deponent  8  presence  and  hearing,  as  set  forth  in  the 
schedule  to  this  affidavit  annexed."  It  also  appeared  in  this 
affidavit  that  Mr.  E.  A.  Stevens  was  out  of  this  state. 

The  question  is,  whether  the  deposition  of  Mr.  Stevens 
was,  under  these  circumstances,  competent  evidence  ?  It  is 
insisted  that  it  appears  to  be  a  deposition  taken  in  a  suit 
between  the  same  parties.  But  this  is  not  enough.  It  must 
be  shown  that  the  suit  related  to  the  same  subject  matter. 
This  does  not  appear.  I  also  agree  with  the  Chancellor, 
that  the  only  legitimate  proof  of  a  deposition  is  by  a  com- 
pared or  duly  certified  copy.  "  With  regard  to  the  proof 
of  depositions  in  chancery,"  says  Greenleaf,  Vol.  I,  section 
516,  '*  the  general  rule  is  that  they  cannot  be  read,  without 
proof  of  the  bill  and  answer,  in  order  to  show  that  there 
was  a  cause  depending,  as  well  as  who  were  the  parties,  and 
what  was  the  subject  matter  in  issue."  I  am  not  aware  that 
there  is  any  relaxation  of  the  rules  of  evidence  with  respect 
:o  affidavits  annexed  to  injunction  bills. 

I  think  the  decree  of  the  Chancellor  should  be  in  all 
cespects  affirmed  with  costs. 

The  whole  court  concurred. 

Vol.  VI.  2  k 
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Grigg,  appellant,  and  Landis^  respondent. 

1.  renaltiKs.    forfeitures,  and  setniritiop  for  conditions   broken,  arp- —  •  not 

favorvd  in  equity.     They  are  unually  held  to  be  securities  for  the  pa\ nifnt 

of  money,  and  the  performance  of  conditions,  when  compensation  c^^san  he 
thus  made. 

2.  Covenants  contained  in  dewls  and  agreements,  presoribingJlif  mc»^»<ie  in 
which  the  premises  shall  l)e  improved,  and  in  restraint  of  their  use,  w  ill  he 
sustained^  within  reasonable  limitatipns,_ "^^^--i^     ^ 

3.  Time  may  be  made  of  the  essence  of  a  contract  in  equity  b^fc."  the 
expre.'is  stipulations  of  the  parties,  or  it  may  arise  by  implication  froBcmi  the 

» nature  oPthe  pro}>erty,  or  the  avowed  objects  of  the  seller  or  the        pur 
chaaer. 

4.  Circumstances  inconsistent  with  an  intention  to  enforce  a  strict  <»ni- 
{)liance,  such  as  proce»*ding  with  the  purchase  after  an  actual  and  conrm  jdete 
breach,  will  be  construed  as  a  waiver. 

5.  A  knowledge  of  the  breach  before  waiver  will  be  presumed,  wher^  ^"^ 
facts  shown  are  such  that  the  party  should  be  charged  with  notice  in  fi*"^'^^ 
of  equitable  riglrts  consequent  upon  such  supposed  waiver. 

♦».  Where  time  is  of  the  essence  of  a  contract,  the  ]>arty  having  the  o-jr>t*^^ 
to  insist  must  make  the  point  promptly,  before  other  equities  intervene- 


•'11 
7.  A  collateral  covenant  restraining  the  assignment  of  an  agreement     '^^ 

not  be  enforced  in  equity,  where  it  appears  in  the  contract  that  suct^      J^ 

titraint  is  but  an  incident  to  the  objects  of  the  principal  covenants  v*'***^ 

liave  been  substantially  performnl. 

The  opinion  of  the   Chancellor   is  reported  in  4   C.       -^* 
Green  350. 


of 


Mr.  Brou-ning  and  Mr,  Carpenter^  for  appellant 

This  is  a  bill  for  the  specific  performance  of  a  contracts 
sale,  made  September  1st,  18G4,  by  wliich  Charles 
Landis  agreed  to  sell  to  one  Samuel  K.  Foster,  ten  acre^  ^ 
land,  at  Vineland,  in  this  state.  Foster  to  pay  therefor  $4^  ' 
in  installments,  with  stipulations  in  the  agreement  on  the  pi*^-^ 
of  Foster,  to  plant  shade  trees  in  front  of  the  property  befo^^^® 
the  first  day  of  November  following,  to  erect  on  it  a  habitati<^  ^^ 
within  one  year,  to  cultivate  two  and  a  half  acres  each  yefl-  ^' 
to  keep  the  sidewalk  in  front  dear  of  underbrush,  &c.    Ax^^ 
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Lt  was  fiii-ther  provided,  that  in  the  event  of  Faster  not  com- 
plying with  the  above  stipulations  within  the  time  specified, 
Landis  to  have  the  right  to  take  back  the  land  on  repaying 
the  amount  received  on  the  purchase.  It  was  also  stipulated 
that  Foster  should  not  have  the  right  to  assign  before  the 
above  improvement  stipulations  were  complied  with,  or  unless, 
in  case  of  failure,  Landis  should  decline  to  take  the  purchase 
back,  and  refun<l  the  money  received.  The  object  of  these 
stipulations  being  declared  to  be  to  secure  the  general  im- 
provement of  the  settlement,  and  to  protect  it  against  the 
speculation  of  non-improvers,  &c.  Further,  the  road-side 
to  be  seeded  to  grass  within  two  years,  and  the  agreement 
not  to  be  assignable  unless  all  installments  due  are  paid. 
Warrantee  deed  to  be  given  when  the  purchase  money  should 
be  paid,  and  the  improvement  stipulations  complied  with. 

Foster  entered  into  the  possession  of  the  lot  sold,  after 
payment  of  a  part  of  the  purchase  money  only,  but  before 
the  payment  of  the  whole,  and,  before  performing  all  the  im- 
provement stipulations,  on  23d  October,  1865,  assigned  and 
sold  his  interest  under  this  agreement  to  Thomas  Grigg. 
Thomas  Grigg  paid  the  whole  of  the  purchase  money  not 
paid  by  Foster,  to  Landis  before  it  became  due.  He  per- 
forme<i  all  the  improvement  stipulations,  including  the  erec- 
tion of  a  dwelling-house  on  the  premises,  at  an  expense  of 
$1000,  but  not  within  the  time  prescribed.  The  house 
should  have  been  built  in  one  year,  and  before  September 
1st,  1865,  but  it  was  not  fully  completed  until  1st  January, 
1866. 

On  March  13th,  1866,  Landis,  by  a  letter  directed  to  Foster 
but  delivered  to  Thomas  Grigg,  declared  the  agreement  for- 
feited for  non-compliance  with  the  covenants.  This  was  on 
the  ground  that  the  covenants  were  not  strictly  i>erformed 
within  the  precise  time  limited,  and  because  Foster  had  sold 
and  assigned  his  interest  in  the  land  before  the  improvement 
stipulations  had  been  fully  complied  with. 

The  complainant  insists  in  this  case  that  these  stipulations 
as  to  time,  are  not  so  of  the  essence  of  the  contract  as  that 
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if  not  strictly  performed  within  the  precise  time,  such  faihire 
will  of  itself  work  a  forfeiture  of  the  contract.  These  stipu- 
lations are  good  as  a  means  of  enforcing  payment,  and  also 
the  performance  of  the  improvement  stipulations,  and  they 
will  not  be  held,  under  ordinary  circumstances,  as  grounds  of 
I  forfeiture.  There  are  cases  in  which,  under  such  stipula- 
I  tions,  courts  have  refused  to  enforce  specific  performance, 
I  not  on  the  broad  ground  here  taken,  that  time  in  such  cases 
'  is  of  the  essence  of  the  contract,  but  on  account  of  the  un- 
Ireasonableness  of  the  circumstances  under  which  relief  was 
asked.     Such  arc  the  crises  cited  in  the  opinion  delivered       J 

below.     Benedict  v.  Lynch,  1  Johns.   Ch.  370 ;  Smith  v.     

Wells,  7  Paige  22,  24. 
The  injustice  which  may  be  done  to  purchasers  under  the  ^=s= 

strict  rule  laid  down  in  the  opinion  of  the  court  below,  may 

be  the  better  appreciated  by  referring  to  the  character  o; 
the  sales  made  in  the  settlements  now  in  progress  in  the=- 
southern  part  of  New  Jersey.     Many  thousand  acres  are=- 
l)eing  continually  sold  under  these  agreements,  the  vendors^ 
securing  the  payment  of  the  purchase  money  agreed  upon— 
by  withholding  the  deeds  until  the  payments  are  completed— 
and  the  improvement  stipulations  performed.     If  the  pur — 
chasers  are  to  lose  all  the  money  expended  in  improvements 
by  the  failure  to  comply  strictly  with  the  stipulations  as  t 
time,  the  vendor,  aft^r  the  increased  value  given  by  th 
vendee,  and  the  rise  of  value  from  the  general  improvemen 
of  the  neighborhood,  may  increase  his  ]  'rofits  by  a  sev 
enforcement  of  the  letter  of  his  contract,  without  any  oppor 
tunity  of  redemption  given  to  the  debtor.     That  this  fear  i? 
not  baseless,  is  seen  in  the  statement  of  the  clerk  of  Landis 
that  they  had  paid  back  to  purchasers  since  the  21st  Sep 
tember,  1865,  when  Mr.  Landis  began  his  work  of  confiscf 
tion,  between  $40,000  and  $50,000  on  forfeited  agreementerr^. 
This  account  is  given  on  the  part  of  Landis  himself.     WL'^^t 

an  amount  of  distress  and  anguish  is  involved  in  this  cour>= =^^ 

on  his  part. 

The  doctrine,  on  the  other  side,  that  these  stipulations  ai_  ^^ 
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be  taken  as  strict  conditions,  failure  as  to  which  in  time 
rely,  will  not  merely  justify  a  delay  in  the  delivery  of  the 
c3eed  till  the  contract  is  fully  performed,  but  the  absolute 
forfeiture,  places  probably  half  of  such  holders  at  the  mercy 
of  Landis. 

As  to  the  claim  against  assignment,  it  stands,  we  suppose, 
on  the  same  footing.     The  general  doctrine  as  to  this  ques- 
"ftion  of  strict  performance,  is  stated  by  Story  in  2  Eq,  Jur., 
^§  1315,  1316. 

We  had,  before  the  decision  of  this  case  below,  considered 
that  such  stipulations  could  not  be  causes  of  forfeiture, 
^mply  because  not  performed  strictly  within  the  time  pro- 
-scribed.  We  say  dmpli/y  because  there  may  be  circum- 
stances which  will  make  it  inequitable  to  ask  for  specific 
performance.  The  cases  cited  in  the  opinion  below  we  take 
to  be  of  this  character. 

Such  stipulations  are  in  reality  intended  for  and  ought  to 
be  treated  as  a  means  of  enforcing  performance  of  what  is 
undertaken ;  they  are  conditions  precedent  to  the  right  to 
demand  a  deed,  whether  for  the  payment  of  money,  or  for 
the  performance  of  improvement  stipulations.  In  this  light 
the  transaction  is  in  the  nature  of  a  mortgage ;  a  pledge  of 
the  property  in  the  hands  of  the  vendor,  and  the  principle 
applies  that  once  a  mortgage  always  a  mortgage.  A  mort- 
gage cannot,  by  agreement,  be  made  irredeemable.  Coote  07i 
Mortgages  p,  11,  {Law  Lib,  ed,  1840);  4  Kent  142  {5th  ed.) ; 
2  Story's  Eq.  Jur.,  §  1019 ;  3  Lead,  Cos,  in  Eq,  {Amer.  notes) 
p,  75 ;  Yoide  v.  Bichards,  Saxt.  535,  537-8 ;  Edgerton  v. 
Peckham,  11  Paige  352,  357,  362 ;  Remington  v.  Irwin ^  2 
Harris  143 ;  Taylor  v.  Longworth,  14  Peters  172. 

If  vendor  sees  vendee  make  improvements  and  does  not 
demand  a  strict  performance  of  the  contract,  equity  will  not 
enforce  a  forfeiture,  but  will  decree  a  conveyance.  Standing 
by  and  observing  work  done,  as  a  house  built,  and  then 
attempting  to  confiscate,  was  a  fraud.  Farley  v.  Vaioghn, 
11  Col.  227 ;  Townsend  v.  Leivis,  35  Penn.  State  Pep.  125 ; 
Murphy  v.  Lockwood,  21  III.  611. 
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Time  is  not  generally  of  the  essence  of  the  contract,  i  -  J'ry 
on  Spec.  Ferf,  *312;  2  Ston/'s  Eq,  Jut,,  §  1323;  Harryji  -w  v. 
Troupe,  8  Paige  423;  Folia  w.  Carpenter,  1  Dtv.  ^  B'^Sat. 
237 ;    Young's  Admr  v.  Fathbone,  1  C.  E.  Green  224. 

The  cases  cited  in  the  opinion  below  are  entirely  consL-^Sst- 
ent.  The  case  of  Benedict  v.  Lynch  (1  Johns,  Ch,  S"!  i))^ 
stands  upon  its  special  circumstances  and  rightly  decid—    ed. 

Of  the  case  of  Smith  v.  Wells,  (7  Faige  Ch.  22),  the  sa me 

applies.     The  Chancellor  in  this  case  intimates   the  Xwasne 
ground,  when  he  says  that  when  inequitable  the  court  ^^^ill 
relieve  against  a  stipulation  making  time  of  the  essence  of  -*^h^ 
contract.     There  no  money  had  been  paid  or  expended       ^ 
building,  and  no  circumstances  addressed  themselves  to  '^He 
conscience  of  the  couil  to  induce  it  to  relieve  the  purcha^^^- 
Here,  not  only  the   money  has  been   paid,    but   a   X^'M^S^ 
expenditure   in   improvements.     It  seems   to   us   to  b(^       ^ 
monstrous  proposition,  that  the  purchasers  shall  be  cal  "l^* 
on  to  make  improvements  through  periods  of  time,  mor^      *-*^ 
less,  and  that  if  not  completed  within  the  precise  time  ^^  "*'^^ 
moneys  expended  shall  be  forfeited. 

The  acceptance  of  the  final  payment  after  the  work  L:*-  ^^^ 
been  clone  out  of  time,  was  necessarily  a  waiver  of  time. 

Lastly,  as  to  the  matter  of  assignment.    It  really  depe^^  ^~^ 
upon  the  same  questions  already  discussed,  with,  we  suppc^^^^', 
the  point,  that  all  such  restraints  are  against  the  policy^       ^ 
the  law,  and  void. 

Any  estate  or  interest  in  land  may  be  assigned,  as 
agreement  in  writing  to  convey  land,  which  may  be  enforce* 
by  bill  for  specific  performance.    4  Greerdeafs  Cruise  *) 
Currier  v.  Howard,  14  Gray  {Mass,)  511;    Fry  on,  Sj 
Ferf.  *51.  _ 

Grigg  here  stands  in  the  place  of  Foster,  and  may  file  't^^^ 
bill  in  his  own  name.     He  might,  under  our  statute,  ev^^^'^ 
bring  suit  at  law  in  his  own  name,  if  his  proper  remedy  ^^^^ 
there.     See  act  March  14th,  1863,  Kvl.  Dig.  613,  pL  '^^^ 
{ed,  1868). 

The  right  to  limit  the  assignability  of  contracts  applies 
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other  subjects.  It  is,  1.  When  the  contract  is  personal,  as 
to  paint  a  picture,  &c.  2.  In  the  cases  of  leases,  when  the 
responsibility  and  personal  character  of  the  tenant  enters 
into  the  contract.  It  is  obvious  that  such  reasons  fail  in 
this  case. 

The  distinction  between  a  purchase  and  a  lease  was  taken 
in  the  case  of  Weathercdl  v.  Geerin^y  (12  Ves,  504),  where 
it  is  said :  "  In  the  case  of  a  purchase  there  is  no  conveyance 
without  the  monev,  and  it  is  indifiFerent  to  the  vendor  from 
whom  he  receives  it;  but  the  relation  of  landlord  con- 
tinuing, there  are  many  circumstances  which  it  is  very 
important  for  the  lessor  to  consider." 

Mr.  J".  T.  Nixon  and  Mr,  C.  Parker ,  for  respondent. 
The  opinion  of  the  court  wjis  delivered  by 

SCUDDER,  J. 

Upon  bill  filed  by  the  appellant  for  the  specific  perform- 
ance of  a  contract  to  convey  lands,  entered  into  between  the 
respondent  and  Samuel  K.  Foster,  and  assigned  to  the  appel- 
lant, the  Chancellor  has  decreed  that  the  bill  be  dismissed 
with  costs,  and  an  appeal  has  been  taken  to  this  court. 

This  contract,  dated  the  1st  day  of  September,  1864,  for 
a  money  consideration,  and  upon  compliance  with  the  cove- 
nants therein  contained,  bargains  for  the  sale  and  purchase 
of  a  lot  of  land,  containing  ten  aeres,  in  the  Vineland  tract, 
Cumberland  county.  The  money  consideration  is  the  sum 
of  $420,  payable  as  follows :  $50  cash  ;  $270  on  September 
5th;  a  note  for  $51.50  at  six  months;  and  balance  of  $50, 
by  yearly  payments,  within  three  years,  with  six  per  cent, 
interest,  payable  yearly,  on  the  1st  day  of  November. 

The  covenants  to  be  performed  by  Foster,  were :  (1)  to 
plant  shade  trees  in  front  of  the  property,  before  the  1st 
day  of  May,  or  November,  next  following ;  (2)  to  erect  a 
habitation  thereon,  for  purposes  of  occupancy,  within  one 
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year  from  the  date  of  the  contract ;  (3)  to  cultivate  at  le^^s^ 
two  and  a  half  acres  each  year,  from  the  date  thereof;      (4) 
to  keep  the  road  or  sidewalk  in  front  of  said  property,  cL^^^^ 
of  underbrush  or  rubbish. 

"  And  in  the  event  of  the  said  S.  K.  Foster  not  comp^ly* 
ing  with  the  above  stipulations  within  the  time  specified,    ^b^ 
said  Landis  to  have  the  right  to  take  back  the  said  land      ^J 
paying  to  the  said  S.  K.  Faster  the  amount  he  (Landis) 
received  on  account  of  said  purchase."     Foster  was  no 
have  the  right  to  assign  said  land,  or  any  part  thereof, 
fore  the  alcove  improvement  stipulations  were  complied  wii-'^^? 
or  unless,  in  case  of  failure  or  inability  to  make  said  impro 
ments,  said  Landis  should  decline  to  take  the  purchase  b 
by  refunding  the  money  he  had  received  upon  the  sa 
The  object  of  these  stipuhitions,  as  therein  stated,  was 
secure  the  general  improvement  of  the  settlement,  and 
protect  the  same  against  the  speculation  of  non-improv 
people  upon  those  who  improve  their  lands. 

Following  the  above  statement,  it  is  stipulated  that 
houses  shall  be  at  least  seventy-five  feet  from  the  side  of 
road  ;  that  the  side  of  the  road  in  front  of  said  land  shall 
plowed  and  seeded  to  a  good  seeding  of  grass,  within  t 
years;    that   this   agreement   is  not   assignable   unless 
installments  fallen  due  are  paid. 

A  warrantee  deed,  in  fee  simple,  clear  of  all  encumbran<^^^^ 
was  to  be  given  when  the  purchase  money  was  paid,  and  t* 
above  improvement  stipulations  complied  with,  and  i^ 
before ;  all  the  stipulations  therein  contained  were  to  r^ 
with  the  land,  and  be  of  binding  force;  and  in  default 
complying  with  said  stipulations,  to  forfeit  to  the  8». 
Landis,  or  his  assigns,  $50  per  annum. 

I  shall  not  stop  to  criticise  or  attempt  to  construe  in 
its  parts  a  paper  so  inartificially  drawn.    The  general  inte 
and  the  more  important  parts  are  sufiiciently  intelligible 
our  present  purpose. 

The  appellant,  Thomas  Grigg,  on  the  4th  day  of  January"^- 
1866,  paid  the  balance  of  purchase  money  to  Charles  JC  ^ 
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Landis,  and  received  a  receipt  in  full,  in  Foster's  name,  and 
on  his  account,  as  Landis'  agent  supposed.  About  the  1st 
day  of  March,  1866,  and  between  that  day  and  the  13th  day  of 
the  same  March,  Mr.  Grigg  demanded  a  deed  for  the  above 
tract  of  land  in  his  own  name,  alleging  that  all  the  purchase 
money  had  been  paid,  all  the  improvement  stipulations  com- 
plied with,  and  that  the  contract  had  been  assigned  to  him 
by  Foster.  The  deed  was  refused.  Grigg  had  been  in  actual 
possession  of  the  property  from  the  date  of  the  contract  (a*s 
the  agent  of  Foster)  until  the  contract  was  assigned  to  him, 
and  afterwards,  as  he  claims,  in  his  own  right,  to  the  present 
time. 

Immediately  following  the  demand  of  the  deed  by  Grigg, 
March  13th,  1866,  Mr.  Landis  addressed  a  notice  to  both 
Foster  and  Grigg,  stating  that  he  had  declared  the  agree- 
ment for  tlie  lot  ^^ forfeited  for  non-compliance  with  the 
covenants  of  agreement'' 

A  check  was  also  sent  by  Mr.  Landis*  direction  to  Mr. 
Foster,  for  four  hundred  and  twenty  dollars,  the  amount  of 
principal  of  the  purchase  money  received,  which  was 
returned  not  accepted.  On  April  23d,  1866,  Mr.  Landis 
sent  his  father  to  Monson,  Massachusetts,  where  Foster 
resided,  and  there  tendered  him  the  same  amount  in  United 
States  legal  tender  notes.  Foster  made  no  objection  to  the 
kind  of  money,  but  refused  to  accept,  and  said  he  had 
contracted  with  the  appellant,  Grigg,  for  the  land.  He  had 
actually  assigned  the  contract,  by  writing,  endorsed  October 
23d,  1865. 

No  tender  was  made  to  Grigg  of  the  money.  The  issue 
thus  made  between  the  parties  is  whether  the  respondent  has 
the  right  to  declare  the  contract  of  sale  forfeited  for  the 
xUeged  non-compliance  with  the  covenants  contained  therein, ' 
md  refuse  a  specific  performance  by  executing  a  deed  for 
the  premises  to  the  appellant. 

Penalties,  forfeitures,  and  re-entries  for  conditions  broken 
ire  not  favored  in  equity,  and  constitute  a  large  branch  of 
equitable  relief.     Usually,  they  are  held  to  be  securities  for 
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the  payment  of  money,  and  the  performance  of  conditions, 
and  where  compensation  can  be  made  for  non-payment  and 
non-performance,  equity  will  relieve  against  the  rigid 
enforcement  of  the  contract.  This  is  upon  the  general 
principle  that  a  court  of  equity  is  a  court  of  conscience,  and 
i  will  permit  nothing  to  be  done  within  its  jurisdiction  which 
'^  is  unconscionable.  2  Story's  Eq,,  §§  1314,  1315,  1316, 
1323  ;  Livin-gston  v.  Tompkins,  ^  Johns,  Ch.  431. 

But  it  is  not  therefore  to  be  supposed  that  a  court  of 
equity  will  lightly  dispense  with  contracts  made  between 
competent  parties,  and  substitute  other  agreements  more  in 
accordance  with   variable  rules  of  right  and  conscience. 
^  I  Every  presumption  will  be  made  in  fav#r  of  such  contracts, 
/  and  they  will  be  enforced  according  to  the  intention  of  the 
j  parties  expressed  and  implied,  unless  it  can  be  shown  that 
I  thereby  some  hardship  or  wrong,  not  within  the  presumed- 
^contemplation  of  the  parties  at  the  time,  will  result  from 
'such  enforcement. 

In  this  case  it  was  competent  for  the  parties  to  make  just 
such  an  agreement  as  they  have  made,  and  it  is  our  duty  i(^ 
interpret  it  as  they  have  made  it.    The  covenants  for  certain- 
improvements  do  not  violate  any  rule  of  law;  such  covenants- 
contained  in  deeds  of  conveyance  prescribing  the  mode  \m^ 
which  the  premises  shall  be  improved,  in  restraint  of  the 
that  shall  be  made  of  them,  have  been  sustained  where  th< 
restriction  is  confined  within  rea.sonable  bounds,  and  th< 
party  in  whose  favor  they  are  made,  or  those  in  privity  witl 
them,  are  interested  in  the  subject  matter  of  the  restriction* 
Wliatman  v.  Gibson,  9  Sim,  196 ;  Western  v.  MacDermoi^     y 

Law  Rep,  1  Eq.  Cos,  499;  S,  C,  2  Ch,  App.  72;  MUchd ^ 

V.  Steward,  Law  Hep,  1  Eq,  Cos,  541 ;  Brewer  v.  Marshall       y 
3  C.  E,  Green  337  ;  Barrow  v.  Richard,  8  Paige  351. 

Mr.  Landis  Wcos  the  owner  of  a  large  tract  of  land,  in  th    ^^ 
Vineland  tract.     For  his  own  profit,  and  to  illustrate  sonu  ^ 
peculiar  schemes  of  his  own  devising  for  the  moi*al  and  so- 
cial development  of  a  colony  settled  upon  his  land,  in  whicr7i 
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"^lie  methods  of  improvement  and  ornamentation  seem  to 
1  :iave  entered,  he  put  certain  stipulations  in  his  contracts  for 
tihe  sale  of  such  land,  and  when  the  purchasers  signed  them 
"Cihey  became  bound  thereby.     His  objects  were  lawful,  and 
■^he  result  in  building  up  a  city,  and  bringing  together  a 
fX)pulation  of  seven  thousand  persons  in  a  short  time,  shows 
that  he  has  planned  well,  and  prospered  in  his  undertaking. 
In  construing  this  agreement  in  the  light  of  these  cir- 
'^^umstances,  the  Chancellor  was  undoubtedly  right  in  hold- 
ing that  time  is  of  the  essence  of  this  contract,  both  on 
account  of  its' nature,  or  subject  matter,  and  also  by  its  ex- 
press stipulations. 

Time  may  be  made  of  the  essence  of  a  contract  by  the 
express  stipulations  of  the  parties,  or  it  may  arise  by  impli- 
cation, from  the  very  nature  of  the  property,  or  the  avowed 
objects  of  the  seller  or  the  purchaser.  When  it  thus  ap- 
pears, it  will  be'  considered  essential  in  equity.  1  Site/,  on 
Ven.  and  Pur.  433* ;  Young  v.  Eathbone,  1  C.  E.  Green 
224;  Longworih  v.  Taylor,  14  Pet  172;  Hipwell  v. 
Knight,  1  Younge  (^  Coll,,  Eq.  Ex,  415;  1  Story  8  Eq.,  § 
776;  3  Lead.  Cos.  in  Eq.  75;  Fry  on  Spec.  Perf.,  §  710. 

It  was  of  great  importance  to  Landis  that  actual  settlers 
should  buy,  and  that  improvements  should  be  promptly 
made  as  inducements  to  others  to  purchase  and  improve, 
and  this  intention  is  expressed  in  the  agreement  and  in  the 
times  limited.  The  time  for  planting  shade  trees,  "  before 
the  Ist  day  of  May  or  November  next  following;"  the  erec- 
tion of  a  habitation  for  the  purpose  of  occupancy  *^  within 
one  year  from  the  date  hereof;*'  at  least  two  and  a  half  acres 
should  be  cultivated  "each  year  from  the  date  hereof;" 
these  are  all  specified  with  particularity  as  to  time,  and 
the  purpose  is  manifest. 

It  is  further  expressed,  that  in  the  event  of  the  said  S.  K. 
Foster  not  complying  with  the  above  stipulations  within  tho 
time  specified,  the  said  Landis  shall  have  the  right  to  take 
back  the  said  land  by  paying  to  the  said  S.  K.  Foster  the 
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amount  he  has  received  on  account  of  said  purchase,    T3:^^^ 
right  to  reclaim  the  property  at  the  expiration  of  the  tiw">^*^ 
named  for  non-performance  of  these  covenants,  is  decisive-      ^"^^ 
determining  the  materiality  of  time  in  this  case. 

This  construction  being  settled,  the  testimony  in  the  cr=^  -=^^ 
shows  that  there  was  a  breach  of  these  conditions  on  t  3-^^ 
part  of  the  purchaser. 

The  shade  trees  were  not  planted  until  sometime  in  t 
month  of  November,  1865,  instead  of  before  the  first  da 
the  house  was  not  built  until  January  1st,  1866,  instead 
Ijefore  September  4th,  1865 ;  and  none  of  the  other  improv 
ments  appear  to  have  been  made  within  the  time  specific 
But  Foster  was  in  passession  of  the  property  under  t 
agreement,  and  had  made  his  payments  at  or  very  near  t 
times  stipulated,  and  such  payments  had  been  received 
Landis.     After   the  breach  of  these  improvement  stipul 
tions,  to  wit,  on  the  31st  of  October,  1865,  a  further  pa 
ment  was  made  and  received,  and  again  on  the  4th  day 
January,  1866,  the  balance  of  the  purchase  money  was  pai 
received,  and  a  receipt  given  in  full.     Before  the  last  pa^ 
ment  was  made  the  dwelling-house  had  been  built,  costi 
about  $1000,  two  and  a  half  acres  of  land  had  been  cult: 
vated,  and  trees  had  been  planted  upon  the  road  in  front 
the  lot.     Before  the  deed  was  demanded,  on  the  13th 
March,  1866,  the  underbrush  had  been  cut  in  front  of  tlm 
property,  and  it  had  been  plowed  and  seeded.     It  appeaz:* 
that  some  of  the  trees  died,  others  had  been  planted,  aa^ 
that  neither  the  trees  nor  the  clearing  and  seeding  af 
satisfactory  to  Mr.  Landis.     But  there  is  no  particular  de^ 
scription  given  in  the  contract,  and  it  does  not  sufficientl>' 
appear  in  the  testimony  that  there  has  been  bad  faith,  or  i 
failure  to  comply  substantially  with  these  improvemeftt  stip 
ulations.     These  are  all  important  considerations  upon  tli 
application   to  give  effect  to  this  contract  by  a  specific^ 
performance. 

After  a  careful  review  of  the  cases,  I  can  find  none  wher^^ 
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court  of  equity,  under  such  circumstances,  has  refused  to 
ive  relief. 

In  the  case  of  Benedict  v.  Lynch,  1  Johns.  Ch,  370,  it 
ras  held  that  on  default  at  the  day,  without  any  just  excuse 
r  any  acquiescence  or  subsequent  waiver  by  the  other  party, 
he  court  will  not  help  the  party  in  default.  The  purchaser 
lad  been  in  possession  and  made  improvements,  but  made 
10  payments  and  no  tender  of  performance  until  two  years 
iter  the  appointed  time.  The  learned  annotators  in  3 
Lead,  Cas,  in  Eq.  81,  say,  that  while  this  case  is  generally 
.dmitted  to  be  sound  upon  the  point  that  time  was  of  the 
'5sence  of  the  contract,  yet  as  the  complainant  had  gone 
nto  possession  of  the  premises,  and  built  a  house,  which 
'epelled  the  idea  that  the  delay  was  due  to  an  abandonment 
►f  the  contract,  or  a  design  to  speculate  on  the  defendant, 
he  decision  would  seem  to  be  somewhat  questionable  on  the 
atter  point. 

In  the  case  of  Wells  v.  Smith,  7  Paige  22,  where  it  was 
leld  that  the  parties  had  made  the  payment  at  the  day  an 
essential  part  of  the  contract,  and  that  the  vendee,  who  had 
lot  attempted  to  build  the  house  upon  the  lot,  and  who  had, 
ivithout  a  legal  excuse,  failed  to  make  the  payment  at  the 
:ime  specified,  was  not  entitled  to  a  decree  for  a  specific  per- 
formance of  the  contract.  Chancellor  Walworth  says :  "If 
\  vendee,  after  he  had  received  the  greater  portion  of  the 
purchase  money,  should  attempt  to  enforce  a  forfeiture  of 
the  money  paid,  under  a  stipulation  that  he  might  keep  the 
whole  amount  thus  received  and  the  premises  also  if  the 
last  payment  was  not  made  on  the  day,  I  am  not  prepared 
to  say  that  this  court  would  not  interfere  to  compel  him 
either  to  accept  the  last  payment  and  convey  the  premises, 
or  to  restore  the  purchase  money  already  paid,  after  deduct- 
ing a  reasonable  allowance  for  the  use  of  the  premises  in  the 
meantime." 

Certainly  there  could  be  no  difierence,  except  the  case 
would  be  stronger,  if  the  result  of  the  forfeiture  were  to 
confiscate  valuable  improvements  made  in  the  premises,  in- 
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stead  of  the  purchase  money.     In  a  lat«r  case,  JEdgert^!::Dn  v. 
Peckhavi,  11  Paige  355,  it  was  said  by  Vice  Chanc^^llor 
Gridley,  in  commenting  on  Wells  v.  Smith,  "  I  cannot=^  for- 
bear remarking  in  this  case,   however  highly   I  re^^pect 
the  opinion  of  the  Vice  Chancellor  of  the  first  circuit:-,  (•5^- 
C,  2  Edwards  78,)  that  I  considered  it  as  adopting  ar"x  ex- 
ceedingly severe  rule,  and  a  case  which  upon  the  facts      dis- 
closed, entitled  the  complainant  to  relief.'*   In  the  same    <**'^'*^'' 
Chancellor  Walworth  says:  "The  case  of  WeJls  x.  Sr^^i^^ 
was  entirely  different  from  this.     There  the  performan^:?^  ^^ 
the  condition  precedent  on  or   before  the  particular      <iay 
specified,  was  essential  to  the  vendor's  stc^hrity^'  and  "  t-b^^*^ 
was  in  fact  no  forfeiture  except  the  loss  of  a  profitable  sp'^^^^' 
lation." 

Both  of  these  cases,  which  show  the  extent  to  which  coi^*-  ^^ 
of  equity  have  gone  in  refusing  relief,  diflFer  essentially^  ^^ 
the  very  point  of  decision  from  this  case  now  under  consi^^^  ^^' 
ation.  Here  everything  had  been  done  substantially,  ii.  ^^*^^^ 
which  the  right  to  annul  could  be  predicated,  except  ^•:^"*' 
default  as  to  time,  and  that  had  not  been  insisted  upon,  "K-^^^ 
the  parties  had  proceeded  after  the  breach.  Even  wti--^^^^ 
time  is  of  the  essence  of  the  contract,  it  may  be  waived-  • 
proceeding  in  the  purchase  after  the  time  has  elaj>^  ^^^^' 
Story's  Eq.,  §§  77G,  1025  a. 

In  HipiceU  v.  Knight,  1  You,  ^  CoU,  Eq.  Ex.  401,  Ba^i^^^" 
Alderson,  speaking  in  a  case  where  time  was  the  essene^^'  _^ 
the  agreement,  says :  "  The  result  of  all  the  cases  on   t:-^^^^*" 
subject  seems  to  be,  that  slight  circumstances  are  suffici^^^^^^^^ 
in  a  court  of  equity  to  prevent  a  party  from  taking    *^^^^^^^^ 

^ ,   ^ ^ 

done  any  act  inconsistent  with  the  supposition  that  he  c<=^=^^-^^^^' 
tinues  to  hold  his  opponent  strictly  to  his  part  of  the  agt"^"^^^^  * 
ment,  he  is  to  be  taken  to  have  waived  it  altogether." 
also  Sdon  v.  Sladc,  7  Ves,  265,  and  notes ;  3  Lead.  Cas^ 
Eq,  49. 

There  are  such  inconsistent  acts  on  the  part  of  the  vencl 
in  this  case. 
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In  the  first  place  he  has  accepted  two  payments,  the  last 
in  full  of  the  balance  of  purchase  money,  after  default  in 
making  improvements  at  the  time  fixed. 

The  acceptance  of  rent  will  defeat  the  right  to  proceed 
for  a  forfeiture  previously  committed.  Amsby  v.  Wood- 
ward,  6  B.  (^  C.  519 ;  Bowser  v.  Colby,  1  Hare  130. 

Will  not  the  acceptance  of  the  purchase  money  after  de- 
fault in  this  case  have  the  same  eflect  ?  I  can  see  no  difier- 
ence.  This  is  not  like  the  caae  of  a  continuing  breach  of 
covenant,  which  is  not  waived  by  the  acceptance  of  rent,  but 
it  is  the  case  of  an  actual  and  complete  breach  before  the 
implied  waiver,  and  is  therefore  conclusive.  Baker  v.  Jones, 
6  Ex,  498 ;  Camp  v.  Pulver,  5  Barb.  S,  C,  91 ;  ^Clarke  v. 
Cummings,  Ibid,  340. 

It  is  no  answer  to  say  that  Mr.  Landis  did  not  know  that 
the  improvements  were  not  made  when  he  accepted  these 
payments  after  default.     From  the  facts  and  circumstances  1 
of  this  case,  his  knowledge  and  oversight  of  the  business  of  / 
the  Vineland  tract,  the  exact  system  observed  by  him,  and/ 
the  agencies  employed,  he  must  be  presumed  to  have  known/ 
where  equitable  rights  are  in  question.     (2  Lead.   Cas.  m 
Eq.  163).     He  might  have  known,  and  he  was  bound  to 
know,  if  he  intended  to  insist  upon  the  forfeiture.    The  purl 
chaser  had  the  right  to  suppose  that  he  did  know,  and* 
waived  the  default. 

From  Mr.  Landis'  testimony  it  appears  that  the  purchaser 
might  reasonably  believe  that  he  acquiesced  in  the  delay, 
tor  he  had  been  indulgent  in  other  cases.  He  says  :  "  When 
an  honest  disposition  was  manifested  to  make  the  improve- 
ments by  the  purchaser,  I  would  sometimes  allow  the  im- 
provements to  be  made,  and  change  the  penalty  mentioned 
in  the  contract."  He  had  not,  therefore,  been  exact  in  hold- 
ing parties  to  compliance  at  the  very  day.  But  the  trouble 
here  was,  that  Foster  had  assigned  to  Grigg,  without  his^ 
Landis'  knowledge,  and  this  had  changed  his  usual  course 
and  disposition ;  of  this  I  will  speak  hereafter. 

In  a  case  somewhat  similar  in  facts,  Harris  v.  Troup,  8 
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Paige  423,  it  was  said  that  it  was  inequitable,  after  the 
vendor  had  waived  the  forfeiture  from  time  to  time,  by  re- 
ceiving portions  of  the  purchase  money  long  after  the  same 
were  due  and  payable,  to  suddenly  stop  short  and  insist 
upon  a  forfeiture,  without  any  previous  intimation  that  he 
intended  to  do  it. 

Mr.  Landis  gave  no  intimation  or  notice  that  he  intended 
to  forfeit  the  contract  because  the  improvements  were  not 
made  at  the  time  agreed  upon.     What  would  have  been  the 
practical  effect  if  he  had  done  so  promptly  ?     He  could 
return  all  the  purchase  money  he  had  received,  and  the  par- 
ties would  have   been  in  statu  qito.     No  loss  would  be 
incurred,  except  to  the  purchaser  a  probable  speculation 
in  the  value  of  the  lot  bought.     By  neglecting  to  give  such 
notice  promptly,  the  purchaser  has  been  permitted  to  build 
a  house,  and  make  other  improvements  amounting  to  one 
thousand  dollars.     To  forfeit  the  property   after  this  has 
been  done,  is  to  permit  the  vendor  to  take  advantage  of  bis 
own  wrong,  and  add  the  amount  of  these  improvements  to 
^his  large  wealth,  and  take  it  from  the  purchaser,  who  has 
acted  upon  the  fair  presumption  from  his  silence,  that  b^ 
would  not  insist  on  the  forfeit.     This  cannot  be  equitable- 
There  are  intervening  equities  which  cannot  be  taken  awiT-l' 
under  such  circumstances. 

It  is  said,  however,  that  Grigg  knew  when  he  took  tl^e 
assignment  of  the  contract,  that  the  time  for  performaa-  ^^ 
had  passed,  and  therefore  he  took  it  with  the  risk  of  bei:K:^g 
ousted  and  losing  his  improvements.  Suppose  he  did  kncr^w 
of  the  default.  He  also  knew  that  Mr  Landis  had  giv^  ^^^ 
.pr  intimation  or  notice  of  an  intention  to  forfeit  the  contra.-  ^% 
and  upon  this  he  had  the  right  to  act. 

In  Hunter  v.  Daniel,  4  Hare  420,  where  it  was  held  tl  J^^ 
time  was  of  the  essence  of  the  contract,  it  was  said,  t1i<i^ 
"  each  breach  gave  the  defendant  the  right  to  rescind  "ti^ 
contract,  but  that  right  should  have  been  asserted    the 
moment  the  breach  occurred.     The  defendants  were  not  nt 
liberty  to  treat  the  agreement  as  still  subsisting  and  to  t^ie 
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the  benefit  of  it  at  the  expense  of  the  plaintiffs.  If  they 
mefint  to  insist  it  was  at  an  end,  they  were  at  liberty  to 
do  CO,  but  were  not  imperatively  bound  to  do  so.  The 
defendants  had  no  right  to  accept  the  money,  but  upon  the 
principle  that  the  agreement  was  still  subsisting."  And  in 
Monro  v.  Taylor,  8  Hare  51,  it  was  held  that  if  time  is 
to  be  considered  of  the  essence  of  a  contract,  the  point  must 
be  made  promptly. 

Such  it  appears  to  me  is  the  import  of  the  terms  used  in 
this  contract :  *^  In  the  event  of  the  said  S.  K.  Foster  not 
complying  with  the  above  stipulations  within  the  time  speci- 
5ed,  the  said  Landis  to  have  the  right  to  take  back  the  said 
xinds,"  &c.  He  has  a  right,  the  exercise  of  which  is  op- 
tional with  him,  and  for  his  benefit.  Cartwright  v.  Gardtier, 
3  Cash.  273.  The  time  to  evoke  it  is  when  the  default 
X5curs.  To  manifest  his  intention  some  act  must  l)e  done, 
"iome  notice  given,  because  the  agreement  does  not  become 
void  upon  the  happening  of  an  event,  or  the  expiration  of  a 
fixed  time,  but  it  is  voidable  upon  the  volition  of  the 
vendor  expressed  in  a  particuh\r  way,  by  the  repayment 
of  the  money  which  he  has  received  before  the  default. 
He  has  made  no  expression  of  this  determination,  but  has 
been  quiet,  and  permitted  the  condition  of  the  oj)posite 
party,  and  of  the  property,  to  become  changed  ;  and  has  not 
only  been  quiet,  but  has  done  other  acts  by  which  he  is 
])recluded  in  equity  from  asserting  his  former  right  to  annul 
the  contract. 

But  it  is  evident  that  the  points  I  have  been  considering 
are  not  those  which  have  incited  the  respondent  to  the  resist- 
ance of  this  claim  for  a  convevance.  Neither  the  time  that 
had  elapsed,  nor  the  delay  or  defects  in  the  improvements, 
now  set  up,  are  so  considerable  as  to  induce  him  to  refuse 
the  deed.  Had  Foster  remained  the  party  to  whom  the 
conveyance  was  to  be  made,  it  is  not  probable  that  any 
d<»fault  would  have  been  insisted  upon.  The  great  point  of 
objection  is  the  assignment  to  Grigg,  the  appellant  He 
says:    "Had  I  <^vcr  been  aware  of  the  jissignment  ma<l(.^ 
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by  Foster  U)  (h'igg  before  the  house  was  built,  I  would  have 
forfeited  the  bond  of  agn»ement,  and  tendered  the  money 
before  this  improvement  was  made."  *'  I  gave  the  direction 
to  send  the  cheek  to  Foster  after  I  had  learned  that  the 
assignment  hiul  been  made  by  Mr.  Foster  to  Mr.  Grigg. 
certainly  within  five  seconds :  the  moment  that  mv  book- 
keeper,  Mr.  John  L.  Rurke,  informed  me  of  the  attempted 
transfer." 

It  would  thus  appear  that  he  resente<l  the  concealment  by 
Grigg  of  his  interest  in  the  proi>erty,  in  representing  him- 
self as  the  agent  of  Foster,  or  j>ermitting  others  to  suppose 
that  he  was  such  agent,  when  he  was  really  the  assignee 
and  principal  in  the  contract  after  October  23d,  1865.  It  i^ 
not  necessary  to  justify  this  conduct,  or  to  attempt  *to  excase 
it.  The  facts  do  not  explain  it.  He  owned  the  adjoining 
property,  and  might  wish  to  obtain  this,  but  it  was  wrong 
to  resort  to  any  artifice  to  obtain  it.  But  this  is  not  a 
fraud,  unless  some  fraudulent  consequences  be  shown.  It 
is  immaterial,  unless  it  appear  that  the  alleged  deception 
has  in  some  way  operated  to  the  vendor's  prejudice.  Fel- 
lovrs  V.  Gtoydyi-y  1  Russ.  4*  -^Vy.  83. 

In  some  cases  (*ourts  of  equity  will  give  eftect  to  a  col- 
lateral covenant  by  refusing  to  decree  a  specific  performance 
of  the  }>rincipal  contract  in  favor  of  the  party  who  lii."^ 
obtained  his  interest  in  the  contract  in  violation  of  a  cc^V 
lateral  covenant  restraining  an  assignment.     But  it  mr»-^^ 
be  under  special  circumst<inces.     Flood  v.  Finlayy  2  5^=n" 
(J  Beatty  \) ;  Kelthorpe  v.  Holgate,  1  Collyer  204.     In  1:,  > 
latter  case  there  was  a  secret  understanding  and  aasi^^' 
ment.     But  in  a  bill  for  specific   performance   the  coe— "art 
held,  that  if  the  price  was  adequate,  and  it  was  not  si^'aiT- 
gested  that  the  vendor  had  refused,  or   would  refuse,       or 
could  have  obtained  better  terms  of  the  assignee  had      it* 
known  the  real  circumstances,  a  decree  should  be  made. 

But  I  aj>prehend  such  collateral  covenant  will  never    he 
thus  enforced,  where  it  appears  upon  the  face  of  the  cow- 
tract  that  the  ]>roliibition  to  assign  is  not  the  main  purjxwe 
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of  the  covenant,  hut  a  more  incident  to  and  security  for 
such  puri)08e.     It  is  the  jjrovince'of  a  court  of  equity  to  as- 
(•ertain  what  is,  in  truth,  the  real  intention  of  the  parties^ 
and  to  carry  that  into  effect.     What  is  the  objection  to 
making  an  assignment  of  the  contract  to  Mr.  Grigg,  or  any 
other  person,  as  it  appears  on  the  face  of  the  agreement  ? 
Not  pei*sonal,  surely.     It  was  not  even  subject  to  the  ap- 
proval of  the  vendor  ;  he  reserved  no  such  right.     Nor  was 
it  nierelv  arbitrary ;  that  would  be  too  unreasonable.     But 
the  object,  as  clearly  expressed,  was  to  }>rotect  the  settle- 
ment against  non-improving  s})Cculators ;  and  it  was  for  this 
purpose  that  no  assignment  could  be  made,  until  all  the  in- 
stallments  of   the   piu'chase   money   should   be   paid,   and 
especially  before  the  improvement  stipulations  were  com- 
plied with.     The  assignee  of  this  contract  is   not  a  non- 
improving  speculator.     He  asks  for  a  deed,  not  before,  but 
after  the  improvements  are  substantially  made,  and  the  pur- 
cliane  money  is  ])aid.     When  these  terms  are  fulfilled,  a 
warrantee  deed,  in  fee  simple,  clear  of  all  encumbrance,  was 
to  be  given  to  the  purchaser  by  the  terms  of  the  contract. 
And  why  not  to  the  assignee  of  such  purchaser  ?     The  con- 
tract is  assignable  in  equity,  and  the  .assignee  has  all  the 
<^uitable  rights  of  his  assignor,  unless  restrained  by  the 
terms  of  this  covenant.     It  would  be  inequitable  to  make 
the  incident  the  principal  point  in  the  covenant.     The  main 
object  is  attained,  as  the  party  has  himself  expressed  it,  and 
the  assignment,  however  it  may  stand  in  time  between  the 
£\^ignor  and  assignee,  has  no  effect  claimed  for  it  against 
the  vendor,  until  his  terms  have  been  met  and  satisfied. 
Ilhe  only  omission  is  in  th<^  point  of  time,  which  wa  have 
"Sshown  above  has  been  acquiesced  in  by  his  acts. 

I  know  a  different  principal  has  been  held  in  cases  of  for- 
ieiture  for  a  breach  of  a  covenant  not  to  assign  a  lease 
"without  license,  and  other  collateral  covenants  relating  to 
leasehold  premises,  in  which  no  relief  will  be  given ;  but  the 
reason  stated,  that  they  admit  of  no  adequate  compensation, 
or  clear  estimate  of  damages,  does  not  obtain  in  this  case, 
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where  no  more  than  nominal  damages  would  be  given.  This 
stands  upon  another  princij51e,  that  the  restriction  is  in  the 
nature  of  a  mere  security  for  the  performance  of  the  prin- 
cipal covenants,  and  such  relief  may  be  given  by  a  court  of 
equity  aa  shall  appear  to  be  equitable  under  the  circum- 
stances of  each  particular  case.'  2  Story  8  JEq.,  §  1324; 
Reynolds  v.  Pitty  19  Ves.  134 ;  2  Greerd,  Cruise  36,  1  29 ; 
Skinner  v.  Dayton^  2  Johns,  Ch.  535 ;  Henry  v.  Tuppcr^  29 
■R.  358;  Taylors  Layid.  and  Ten,^%%  496,  500. 

Other  reasons  which  ai'e  technical  and  peculiai*  to  cove- 
nants in  leases,  growing  out  of  the  relations  of  landlords 
and  tenants,  and  assignees  of  terms,  will  be  found  by 
reference  to  Dumpor's  case  (2  Coke  119),  and  notes  in  1 
Smitlis  Lead,  Cos,  85. 

It  is  evident  from  the  immediate  effort  of  the  vendor  to 
I'escind  the  contract  when  informed  of  the  assignment,  that 
he  supposed  it  was  forfeited  by  any  transfer  before  the  im- 
provements were  made ;  but  there  is  no  clause  of  forfeiture, 
or  re-entry  for  condition  l)roken  in  the  agreement.     Cer- 
tainly this  court  will  not  interpolate  a  forfeiture.    Where 
there  is  no  clause  of  avoidance  or  of  re-entry,  a  breach  oi 
the  covenant  will  not  work  a  forfeiture  or  determination  oi 
an  interest  in  lands.    Willsony.  Phillips^  2  Bing,  18;  Bock' 
over  V.  Posty  1   Dutcher  286;   Taylors  Land,  and  Tc^^y 
§  412;  Adavis  on  Eject  157. 

The  usual  and  proper  remedy  for  such  breach  is  an  acticr^^^^ 
for  damages,  not  an  eviction.  In  the  interpretation  of  wor^  ^^ 
used  in  a  contract  or  deed,  the  leaning  of  courts  against  fc^^^' 

feitures  alwavs  inclines  them  to  call  them  a  covenant  ratli ^^ 

than  a  condition,  where  the  remedy  can  be  attained  by  su     ^ 
construction.     Aiken  v.  Albany  R,  iZ.,  26  Barb.  289.     iS^"^ 
the  restriction  upon  alienation,  whether  it  be  called  a  co^^-^^-' 
nant  or  a  condition,  did  not  exist  after  the  installments       oi 
the  purchase  money  had  been  paid  and  the  improveme».  J^-"* 
essentially  made,  and  there  is  no  difficulty  in  giving  tilie 
assignment  effect  between  all  the  parties  at  that  time,  n/i'/ 
affording  relief  to  the  appellant. 
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Mr.  Landis  gets  his  purchase  money  and  the  incidental 
advantages  of  the  improvements  in  the  lands  sold,  which 
were  stipulated  for  in  his  contract ;  and  the  purchaser  holds 
his  land  and  the  amount  expended  upon  it,  in  the  shape  of 
improvements.  This  appears  to  be  equitable  between  the 
parties.  Any  other  determination  would  lead  to  serious  loss 
and  injury  to  the  appellant.  It  is  true  that  Mr.  Landis  has 
oflfered  very  fairly  in  his  answer,  to  make  any  just  compen- 
sation to  the  appellant^  for  the  expenditures  and  improve- 
ments, if  the  court  should  be  of  the  opinion  that  he  haK 
any  equitable  claim  on  him  for  the  same ;  but  if  his  position 
be  correct,  he  is  under  no  legal  obligation  to  make  such  pay- 
ment, nor  has  this  court  the  right  to  impose  such  temis 
upon  him. 

Considering  all  the  circumstances  of  this  (^ase,  as  abovt* 
stated,  my  opinion  is  that  the  appellant  is  entitled  to  the  re- 
lief prayed  for  in  his  bill,  and  a  specific  performance  of  said 
<-ontract,  and  that  the  decree  of  the  Chancellor  dismissing 
his  bill  of  complaint  should  be  reversed,  with  costs  on  ap- 
peal and  costs  below. 

Dalrimple,  J.,  dissenting. 

This  bill  is  filed  to  compel,  the  specific  performance  by 
Landis,  the  defendant,  of  his  contract  made  with  one  S.  K. 
Foster,  to  convey  certain  lands  to  Foster.  A  bill  for  sjx?- 
cific  performance  of  a  contract  invokes  the  extraordinary 
jurisdiction  of  the  court,  and  the  relief  rests  in  sound  dis- 
cretion. Garias  v.  GaHss,  1  C  E.  Greeii  82.  The  com- 
plainant founds  his  right  to  a  decree,  not  upon  any  contract 
made  by  the  defendant  with  him ;  his  rights,  if  any  he  has, 
are  as  assignee  of  the  defendant's  contract  with  Foster. 
That  contract  bears  date  the  1st  day  of  September,  18G4. 
The  defendant  agreed  to  sell,  for  the  consideration  of  $420, 
which  Fostei*  agreed  to  pay  in  certain  installments,  within  a 
period  of  three  years  7rom  the  date  of  the  contract.  Faster 
further  agreed  to  make  certain  improvements  "  loithin  one 


514       COURT  OF  ERRORS  AND  APPEALS. 

Grigg  V.  LandiB. 

year  froin  the  date'  of  the  contract,  and  in  the  event  of  liiR 
not  complying  with  said  stipulations  for  improvement 
"  within  the  time  specified,''  the  defendant  was  to  have  the 
right  to  <ake  back  the  land  by  repaying  the  amount  he  had 
received  on  account  of  the  purchase.  The  contract  further 
expressly  provides  that  Foster  was  not  to  have  the  right  to 
assign  said  land,  or  any  part  thereof,  before  the  improve- 
ment stipulations  were  complied  with,  unless,  in  case  of 
failure  or  inability  to  make  said .  improvements,  Landi^ 
should  decline  to  take  the  purch^ise  back  by  refunding  the 
money  he  had  received  upon  the  same.  The  object  of  these 
stipulations  was  declared  to  be  to  secure  the  general  im- 
provement of  the  settlement  and  to  protect  the  same  against 
the  speculations  of  non-improving  j)eople  upon  those  who 
improve  their  lands.  Foster,  having  wholly  disregarded 
and  neglected  to  fulfill  his  stipulations  for  improvements,  on 
the  23d  day  of  October,  1865,  without  the  knowledge  or 
consent  of  Landis,  assigned  the  contract  to  the  complainant. 

The  question  which  here  arises  is,  whether  all  rights  of 
Foster  under  the  agreement  had  not,  at  the  time  of  the  a?^- 
signment,  ceased  by  reason  of  his  neglect  to  make  the  im- 
provements according  to  his  covenants  in  that  behalf.     The 
complainant's   contention   is,  that   under   this  contract  tlv<i 
vendee  lost  no  rights  by  reason 'of  not  having  made  the  ix^^' 
provements  within  the  time  limited ;  that  time  not  being  t  i-'^^ 
essence  of  this  contract,  i^  would  be  inequitable  and  unji  "»^^ 
to  allow  a  forfeiture  of  the  vendee's  rights  because  of  1:^:3^* 
failure  or  neglect  to  make  the  improvements  within  the  ye^e^^ 

The  law  relating  to  this  subject  is  comprised  in  the  f^^ol 
lowing  extract  from  the  opinion  of  the  court,  delivered         ^l 
Justice  Story,  in  Taijlor  v.  Longworth,  14  Pet.  174  :  "  Th^^'^ 
is  no  doubt  that  time  may  be  of  the  essence  of  a  contract       ^^^ 
the  sale  of  property.     It  may  be  made  so  by  the  expr^  ^^^ 
stipulations  of  the  i>arties,  or  may  arise  by  implication  fr  ^^^ 
the  very  nature  of  the  property  or  the  avowed  objects  of  ^A*" 
seller  or  the  purchaser.     And  even  where  time  is  not  i%2us 
either  expressly  or  impliedly  of  the  essence  of  the  contra*^ 
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if  the  party  seeking  a  specific  performance  has  been  guilty 
of  gross  laches,  or  has  been  inexcusably  negligent  in  per- 
forming the  amtract  on  his  part,  or  if  there  has,  in  the 
intermediate  period,  been  a  material  change  of  circumstances 
affecting  the  rights,  interests,  or  obligations  of  the  parties, 
in  all  such  cases  coui*t«  of  ei^uity  will  refuse  to  decree  any 
specific  i)erformance,  upon  the  plain  ground  that  it  would  be 
inequitable  and  unjust.     But  except  under  circumstances  of 
this  sort,  or  of  an  analogous  nature,  time  is  not  treated  by 
courts  of  equity  jis  of  the  essence  of  ^the  contract,  and  relief 
will  be  decreed  to  the  party  who  seeks  it,  if  he  has  not  been 
j^rossly   negligent   and    comes   within   a   reasonable    time, 
ixlthough  he  has  not  complied  with  the  strict  terms  of  the 
oontract.     But  in  all  such  cases  the  court  expects  the  party 
tx)  make  out  a  c;u*e  free  from  all  doubt,  and  to  show  that  the 
X'elief  which  he  asks  is,  under  all  the  circumstances,  equita- 
fcle,  and  to  account  in  a  rejisonable  manner  for  his  delay  and 
5ipparent  omission  of  duty."     To  the  same  effect  is  the  ca8« 
of  Baldwin  v.  Van  Voorst,  2  /Stockt.  585. 

It  seems  to  me  quite  plain  u|)on  the  face  of  this  contract 
that  time  is  .material.  It  is  of  the  essence  of  this  contract, 
both  by  express  stii)ulation  and  from  the  avowed  object  of 
the  letter,  which  was  to  promote  the  speedy  settlement  and 
improvement  of  the  colony.  No  excuse  for  the  vendee's 
default  has  been  so  much  as  suggested.  It  is  not  shown 
that  it  arose  from  mistake,  accident,  want  of  ability,  or  even 
inattention.  For  anything  that  appears  before  us  to  the 
contrary,  it  may  have  been  willful  and  with  design  to 
embarrass  the  defendant.  Under  these  circumstances,  I 
cannot  see  on  what  ground  Faster  would  be  entitled  to  the 
interposition  of  a  court  of  equity  to  save  him  from  the 
cx)nsequences  of  his  breiich  of  covenant.  But  it  is  said  that 
the  defendant,  prior  to  the  assignment  to  the  complainant, 
waived  the  forfeiture.  The  year  within  which  the  improve- 
ments were  to  have  been  made,  expired  on  the  1st  day  of 
September,  1865.  Fifty-two  days  thereiifter  the  assignment 
was   made,   without   anything   having   Ikjcu  done   by   the 
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defendant    in   the  meantime.       It  does   not   appear  thai 
between  the  exj>iration  of  the  year  next  after  the  date  of 
the  contract,  and  the  day  of  the  assignment  of  it,  there  was 
any  communication  or  intercourse,  directly  or  indirectlv, 
between  Foster,  who  resided  in  Massachusetts,  and  Landis, 
who  resided  in  this  state ;   nor  that  Landis  knew,  or  had 
reason  to  believe,  the  improvements  stipulate  for  had  not 
been  made.     In  my  opinion,  the  vendor  did  not,  by  a  silence 
short  of  eight  weeks,  waive  his  legal  rights  ;  nor  do  I  think 
the  clause  in  the  contract,  giving  the  vendor  the  right  to 
take  back  the  land  on  repayment  of  the  purchase  money 
received,  in  the  event  of  Foster  not  complying  with  the 
improvement  stipulations,  in  anywise  affects  the  rights  of 
the  parties.      The   improvements   not  having   been  made 
according  to  contract,  the  vendor  had  the  right,  within  a 
reasonable  time,  to  demand  a  rescission  of  the  contract,  and  a 
reconveyance  or  release  of  the  property.     A  mere  delay  o^ 
a  few  davs  in  makini^c  this  demand  did  not  work  a  forfeiture 
of  this  right.     I  cannot,  therefore,  escape  the  conclusion^ 
that  at  the  date  of  the  assignment  Foster  s  rights  und<-*^' 
the  contract  had  cease^.l,  as  well  in  equity  as  at  law%  ai^^^ 
consequently  he  had  no  estate  or  interest,  legal  or  equitabV*'- 
J    which  could  pass  under  the  assignment. 

But  assuming  that  the  Court  of  Chancery  could,  at  t-^^** 
date   of   the   assignment,  under   the   circumstances  abc*^^'^' 
stated,  according  to  established  principles  of  equity,  hai^*^^'^ 
interfered  and  saved  Foster  from  the  legal  consequences-  —  ^ 
his  breach  of  covenant,  the  next  question  which  is  to  ^^ 

settled  is  whether  he  had  the  right  to  assign  his  equiUi      — ^^^ 
estixte  to  the  comj)lainant,  so  that  the  complainant  can  a\'-^'^' 
himself  of  the  assignment  in  a  court  of  equity.    The  vend^^^^'* 
by  the  terms  of  the  contract,  is  restrained  from  making  ^^ 

assignment  of  it  before  the  improvements  are  made,  unltftless 
the  vendee  should  decline  to  take  the  purchase  back.  ^(^ 

decline  in  the  sense  in  which  the  term  is  here  used,  me-^  <*^^^ 
to  refuse  by  some  decisive  act  of  omission  or  commiss  ^on. 
It  would  \ye  a  forced  and  unwarranted  construction  of     t//^^ 
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contract  to  hold  that  the  defendant  was  bound  to  seek  the 

vendee  immediately  upon  the  expiration  of  the  year,  and 

tender  the  money  received  on  the  contract,  or  be  held  to 

have  declined  to  take  back  the  purchase.     This  is  not  one  of 

that  class  of  cases  in  which  it  is  held  that  a  mere  omission 

to  perform  an  act  which  the  party  is  bound  by  k-w,  on  his 

agreement,  to  do,  will  amount  to  a  refusal.     I  am  not  willing 

to  admit  the  doctrine  that  a  complainant  can  place  his  right 

to  recover  in  a  court  of  equity,  upon  an  assignment  made  in 

violation  of  the  plain  terms  of  the  contract  assigned.     To 

state  the  case  in  the  simplest  form,  the  complainant  here 

bases  his  right  to  relief  upon  a  legal  wrong.     I  have  not 

been  able  to  find  any  head  of  equity  under  which  such  a 

title  to  relief  may  properly  be  placed.      The  complainant 

asks  us  to  save  him  a  forfeiture.     The  difliculties  in  his  way 

are  that  he  does  not  come  into  court  with  clean  hands,  and 

has  never  acquired,  as  against  the  defendant,  any  rights. 

It  appears  to  me  that  in  order  to  sustain  the  complainant's 

case,  we  must  hold  that  a  contract  not  to  assign  is  in  c<iuity 

utterly  futile,  and  that  it  may  as  soon  as  made  be  violated 

with  impunity. 

It  is  not  necessary  now  to  determine  to  what,  if  any, 
relief  Foster  would  be  entitled,  upon  the  groimd  that  his 
assignment  is  a  nullity,  if  he  were  here  seeking  aid ;  it  is 
suflBcient  for  the  purposes  of  this  case  to  say  that  as  between 
this  complainant  and  the  defendant,  there  is  neither  privity 
of  estate  nor  contract. 

It  was  insisted  that  this  covenant,  being  in  restraint  of 
alienation,  is  void.  No  case  was  cited  which  supports  that 
proposition.  A  covenant  by  the  vendee,  in  an  agreement 
for  the  sale  of  lands,  not  to  assign  his  interest  in  the  contract 
before  the  stipulations  on  his  part  are  perlbrmed,  is  not  void 
because  in  restraint  of  alienation  of  real  estate,  nor  is  it  in 
contravention  of  any  rule  of  law  or  of  public  policy.  The 
power  of  alienation  is  incident  to  an  estate  in  fee  simple,  and 
a  condition  in  the  deed  wholly  preventing  the  exercise  of 
this  power  is  held  to  be  void,  because  repugnant  to  the  estate 
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»^rant€cl.     1  Wa^h.  on  Heal  Frop.y  p,  54,  §  45;   4  iLcnt, 
131;  21  Pick.i2, 

A  contract  for  the  sale  of  real  property  creates  no  estate 
at  law,  and  at  the  common  law  Wiis  not  assignable,  so  tb.U* 
the  assignee  could  maintain  an  action  at  law  thereon  in  lii^ 
own  name. 

It  is  insisted  that  the  defendant,  subse4pient  to  the  iissign-^ 
ment,  recognized  the  contract  as  in  exisU^nce,  and  thereby^ 
waived  all  previous  forfeitures  and  breaches  of  covenant.  Ii 
is  true  that  the  defendant  on  the  31st  October,  eight  days 
after  the  jxssignment,  received  a  payment  of  $18.68,  and  on 
the  4th  day  of  January  next  following,  a  further  payment 
of  $34.19,  from  the  complainant;  these  two  payments  being 
in  full  of  the  last  installment  due  on  the  contract ;  and  there 
is  evidence  t(?nding  to  show  that  some  time  in  the  succeeiling 
February  or  March,  the  clerks  oi*  agents  in  the  defendants 
office,  ex])revssed  a  willingness  to  make  a  deed,  in  c«ise  the 
improvements  had  been  made  according  to  agreement,  and 
the  complainant  has  ja^oduced  evidence  which  he  claims 
shows  that  the  improvements  were  made  by  him  within  a 
short  time  after  the  assignment.  But  the  fact  of  the  a^ssign- 
^  ment  was  carefully  concealed  from  the  defendant.  The 
complainant  made  the  payments  and  took  the  receijjts  there- 
for in  the  name  of  the  vendee,  and  having  suppressed  the 
truth,  cannot  claim,  with  any  show  of  justice,  the  l)enefit  of 
a  recognition  of  the  contract  by  the  defendant,  who  did  not 
know,  and  had  no  reason  to  believe,  that  the  complainant 
claimed  to  occupy  the  position  of  itssignec.  I  cannot  see 
how  the  defendant  <".ould  recognize  the  complainant  j\s 
assignee,  until  he  knew  or  had  reason  to  believe  the  c*om- 
plainant  had  or  chiimed  to  have  an  assignment,  nor  how 
there  <^ould  be  a  recognition  or  ratification  of  the  assignment 
by  the  defendant,  unless  he  had  some  knowledge,  informa- 
tion, or  belief  that  there  was  an  assignment  in  existence.  I 
think  the  defendant  hiul  a  right  to  know  with  whom  he  was 
dealing,  and  who  claimed  to  have  the  interest  in  the  con- 
tract, and  that  it  would  be  unjust  to  allow  tho  complainant 
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to  bind  the  defendant  to  a  recognition  of  a  forfeited  agree- 
ment, or  sanction  of  a  void  ivssignment,  by  acts  done  before 
the  defendant  knew  the  true  stat^  of  affairs.     The  conduct 
of  the  defendant  might  have  been  quite  different  if  the  truth 
had  not  been  concealed  from  him.     The  complainant  s  at- 
tempt to  prove  that  the  defendant  or  his  agents  agreed  to 
make  a  deed  to  the  complainant,  is  a  failure;  on  the  con- 
trary, it  appears  that  as  soon  as  the  defendant  was  advised 
of  the  truth  of  the  case,  he  tendered  the  purchase  money 
back  to  Foster,  and  declined  to  recognize  the  complainant 
ns  having  any  interest  in  the  contract.     Nor  do  I  see  that 
Che  claim  of  the  complainant  is  strengthened  by  the  fact 
that  he  made  improvements  on  the  property  soon  after  he 
|)urchased  it.     Though  he  made  these  improvements  with 
^'erv  considerable  haste,   and   immediatelv   after   his  tirst 
j)ayment  of  $18.68,  I  am  not  satisfied  from  the  evidence 
that  he  did  so  in  good  faith.     However  this  may  be,  there 
is  no  fact  or  circumstance  going  to  show  that  the  defendant 
-or  his  agents  advised,  encouraged,  or  assented  to  them, 
except,  it  may  be,  in  respect  to  a  very  inconsiderable  part, 
made  by  the  complainant  before  he  had  disclosed  his  true 
pasition,  and  while  the  defendant  was  under  the  belief  that 
the   complainant  was  acting  on  behalf  of  Foster.     If  the 
defendant  knew  that  the  improvements  were  being  made,  he 
must  have  been  under  the  impression  that  they  were  the 
work  of  his  vendee,  and  not  of  a  stranger.     If  it  be  asked 
if  the  complainant  must  lose  his  improvements,  I  answer 
that  he  occupies  the  position  of  one  who  has  improved  land 
without  the  knowledge,  assent,  or  request  of  the  owner.     I 
know  of  no  power  which  a  court  of  equity  has  to  give  the 
land  of  the  defendant  to  the  complainant,  in  order  that  the 
latter  may  secure  improvements  whicli  he  had  no  right  to 
make. 

Though  this  matter  of  improvements,  under  the  circum- 
stances, does  not  change  the  legal  jispecta  of  the  Ci\se,  it 
may  not  be  amiss  to  remark  that  tlie  defendant  voluntarily 
proffers  himself,  in  his  answer,  as  willing  to  make  any  just 
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compensation  for  the  improvements,  that  to  the  Chancel lor 

shall  seem  equitable  and  just.     The  complainant,  instead^B  of 
accepting  this  offer,  continued  the  litigation,  and  failed         in  / 
the  court  below.     I  think  the  decision  of  that  court  i      .  liy 
missing  the  bill  was  right,  and  should  be  affirmed. 

The  decree  was  reversed  by  the  following  vote : 

For  reversal — Beasley,  C.  J.,  Bedle,  Clement,  Dep—  te, 
Kennedy,  Scudder,  Vail,  Van  Syckel,  Wales.    9. 

For  affirmance — Dalrimple,    Ogden,   Olden,  W(^^r»- 

HULL.      4. 


Chew,  appellant,  and  Brumagim,  respondent. 

1.  a  judgment  recovered  in  the  state  of  New  York  must  receive     l^^-n* 
the  same  effect  to  which  it  is  entitled  there. 

2.  Under  section  111  of  the  New  York  code,  a  person  who  assigns  a  ^  -»f'0'' 
as  collateral  security  is  a  necessary  party  to  a  suit  brought  by  his  assi  ^^^ 
against  the  obligor  of  the  bond. 


3.  On  foreclosure  here  of  the  mortgage  given  to  secure  the  bond  -^ 


complainant,  who  holds  it  absolutely  by  assignment  subeequent  to  ^'^[^ 
collateral  assignment,  is  entitled  to  a  decree  for  the  amount  due  U{»on  "^^  '" 
«xce8!»  of  tlie  judgment  in  New  Y'ork. 


The  opinion  of  the  Chancellor  is  reported  in  4   C.        ^' 
Green  130. 


Mr.  A,  V.  Schenck  and  Mr.  E.  P.  Corclts  (of  New  Y 
for  appellant. 

J/r.  F.  T.  Green  and  Mr.  WUliamwn,  for  i*esponden^ 


rk). 
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The  opinion  of  the  Court  was  delivered  by 
Van  Syckel,  J. 

The  fiacts  of  this  case  are  concisely  stated  in  the  opinion 
of  the  Chancellor,  as  follows  : 

*'  Robert  Chew,  in  1851,  gave  to  Peter  Walker  his  bond, 
secured  by  mortgage  on  lands  in  this  state,  for  the  payment 
of   $3500    in    March,    1856,   with    interest    half    yearly. 
Walker,  in  December,  1851,  assigned  the  bond  and  mort- 
i^age  to  Stephen  G.  Wood,  as  collateral  security  for  the 
payment  of  $1700,  and  afterwards  further  assigned  them  as 
collateral  security  for  the  sum  of  $200.      In  April,  1853,. 
Wood  brought  suit  on   the  bond  against   Chew,   in   the 
Supreme  Court  of  New  York,  joining  Walker  as  defendant, 
lie  having  refused  to  join  as  plaintiff;  Chew  appeared  and 
jJeaded ;  Walker  was  not  served  with  process,  nor  did  ho 
appear  or  plead ;  a  rule  was  ordered  after  his  death,  whicli 
occurred  during  the  suit,  making  his  administratrix  in  New 
York,  a  party  in  his  place ;  but  she  was  not  served  with  the 
rule  or  witli  process,  and  did  not  appear  or  plead,  nor  w-as 
she  in  any  way  brought  into  court.     Chew  pleaded  fraud  in 
the  consideration  of  the  bond,  and  claimed  to  recoup  the 
damages  and  loss  to  him  arising  from  the  fraud,  which 
consisted  in  false  representations  as  to  property  sold  to  him,, 
for  which  the  bond  was  given  as  payment.     An  issue  was 
joined  between  Wood  and  Chew  on  this  question  of  fraud,, 
and  upon  a  trial  had  on  this  issue,  the  jury  found  for  Wood 
the  sum  of  $2091.25,  for  which  judgment  was  given,  which 
Chew  immediately  paid.     In  this  issue  and  trial,  the  admin- 
istratrix of  Walker  took  no  part. 

"Pending  the  suit,  in  December,  1857,  Wood  assigned  the 
bond  and  mortgage  to  M.  F.  Braist<jd ;  and  on  the  9th  of 
April,  1859,  three  days  after  the  judgment  in  the  Supremo 
Court,  and  two  days  after  the  payment  of  it,  Braisted  and 
Walker's  administratrix  assigned  the  bond  and  mortgage  to 
Brumagim,  the  complainant.'* 
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Brumagim  filed  his  bill  in  this  state  to  foreclase  the  sal 
mortgage,  and  the  defendant  insists  that  the  judgment  i  — ni 
New  York  extinguished  the  bond,  and  that,  by  the  paymei^^i 
of  that  judgment,  the  debt  secured  by  the  mortgage  wdi^^s 
satisfied,  and  the  mortgage  thereby  discharged. 

The  question  turns  upon  the  effect  of  that  judgment  K^n 
New  York,  it  being  admitted  that  it  is  entitled  to  the  san^-ne 
effect  here  that  is  given  to  it  by  the  hiws  of  that  state. 

Two  questions  are  raised  in  the  discussion  of  this. case  : 

1.  Whether  Walker  was  a  necessary  party  to  the  sLzm.il 
instituted  by  Wood  in  New  Y'ork  ?  2.  If  a  necessary,  yr  ^s 
he  an  actual  party  to  that  suit  ? 

The  first  question  involves  the  construction  of  section  1  ^1 
of  the  New  York  code,  which  is  in  these  words  :  '*  Evee  -my 
action  must  be  prosecuted  in  the  name  of  the  real  par:^  ty 
in  interest,  except  as  otherwise  provided  in  section  11^3. 
Section  113  provides  that  an  executor,  administrator,  or 
trustee  of  an  express  trust,  or  a  person  expressly  authori^s-ed 
by  statute  may  sue  without  joining  the  pei-son  for  wh^i3^' 
benefit  the  suit  is  prosecuted. 

Who  are  the  real  parties  in  int^jrest  within  the  nieani  ng 
of  section    111  ?     If  Walker  was  a   necessarv    partv         ^'^' 
the  suit  in  New  Y'ork,  it  is  conceded  that  the  judgm  -^nt 
in  that  cm^Q  cannot,  unless  he  was  an  actual  party,  b    ^^na 
him  or  those  claiming  under  him.     Wood  was  interestec^B  ^" 
the  bond  to  the  extent  of  his  loan  to  Walker,  and  Wal     "k^i" 
owned  the  residue.     The  words  of  the  code,  in  their  or^'^i- 
naiy  acceptation,  would  clearly  include  both  parties,  ,^B3n'l 
Walker  is  interested  to  a  greater  extent  than  Wood,       for 
his  liabilitv  to  Wood  remains,  whether  the  collateral       <^iJi 
be  enforced  or   not,   while  Wood  looked  to  the  bond  o^ily 
in  the  event  of  Walker's  default. 

Was  the  code  intended  simply  to  efiect  a  change  in  thv 
rule  of  the  common  law,  that  a  chose  in  action  was  not  as- 
signable so  as  to  enable  the  assignee  to  sue  thereon  in  his 
own  name  ?     Was  it  designed  merely  to  make  the  iissign- 
ment,  in  the  words  of  our  own  statute,  good  and  effectual 
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ill  the  law,  and  to  clothe  the  legal  title  with  the  right  to  sue  ? 

If  this  purpose  existed,  it  would  have  been  fully  efFecti:- 

ated  without  the  exception  in  section  113.     If  the  absolute 

legal  title,  without  the  beneficial  interest,  can  sustain  the 

action,  the  exception  in  section  113  in  favor  of  executors  and 

trustees,  was  whollv  unnecessarv,  and  section  111  would 

have  precisely  the  same  import,  with  the  exception  expunged. 

Executors  have  the  legal  title  but  not  the  beneficial  interest, 

and  the  framers  of  the  code  must  have  understood  that,  by 

the  term  *  real  party  in  interest,'  they  excluded  those  who  had 

the  legal,  but  not  the  beneficial  interest.  It  would  be  clearly 

in  violation  of  a  well  settled  rule  of  statutorv  construction,  to 

take  out  of  the  operation  of  this  section,  persons  who  are 

not  of  the  class  expressly  excepted  by  its  terms,  or  to  adopt 

a  rule  which  gives  to  the  exception  no  purpose  whatever. 

A  reference  to  other  provisions  of  the  code  in  connection 
with  section  111,  establishing  a  procedure  before  unknown 
to  courts  of  common  law,  will  show  a  marked  intention  in 
it«  framers  to  assimilate  the  practice  in  courts  of  law  with 
respect  to  parties,  to  that  which  had  pertained  in  equity. 
Section  117  enacts,  that  all  persons  having  an  interest  in 
the  subject  matter  of  the  action  may  l)e  joined  as  plaintiffs, 
with  certain  exceptions.  Section  118.  that  any  person  may 
be  a  defendant  who  has  or  claims  an  interest  in  the  con- 
troversy adverse  to  the  plaintifl^,  or  who  is  a  necessary 
party  to  a  complete  determination  and  settlement  of  the 
questions  involved  therein.  Section  119,  that  those  united 
in  interest  must  be  joined  as  plaintiffs  or  defendants,  unless 
a  party  refuse  to  join  as  plaintiff,  and  then  he  is  to  be  made 
defendant.  Section  122,  that  the  court  mav  determine  anv 
controversy  between  the  parties  before  it,  when  it  can  be 
done  without  prejudice  to  the  rights  of  others,  or  saving 
their  rights;  but  when  that  cannot  be  done  the  court 
shall  order  them  brought  in.  And  section  144,  that  the  de- 
fendant may  demur  for  defect  of  parties. 

It  will  be  observed  that  these  rules  apply  as  well  to  cases 
on  the  equity  as  the  law  side  of  the  court.     The  term  '  real 


524       COURT  OF  ERRORS  AND  APPEALS. 

Chew  V.  Bruniagim. 

party  in  interest/  was  well  understood  in  equity  to  mean  the 
beneficial  interest;  the  party  entitled  to  the  fruits  when 
gathered. 

Tke  commissioners  of  tlie  code,  in  reporting  these  provis- 
ions which  were  afterwards  adopted,  say  (Title  3,  p.  123,) 
that  tlie  purpose  they  had  in  view  was  :  First.  To  do  away 
with  the  artificial  distinctions  existing  in  courts  of  law,  and 
to  require  the  real  party  in  interest  to  appear  in  court  as 
such.  Second.  To  require  the  presence  of  such  parties  as 
are  necessary  to  make  an  end  of  the  controversy.  If  the 
view  now  taken  prevails,  they  have  accomplished  their  pur- 
pose; otherwise,  not. 

Giving  the  words  *  the  real  party  in  interest,'  the  signi- 
fication they  had  in  equity,  concludes  this  controversy. 

It  is  the  undoubted  rule  in  New  York  that  upon  fore- 
closure of  a  mortgage,  the  assignor  who  has  assigned  as 
collateral  security,  is  a  necessary  party,  even  though  the 
assignment  is  absolute  in  its  terms  and  expresses  payment 
of  a  full  consideration.  Whitney  v.  McKinney,  7  Johns,  Ch. 
145 ;  Kettle  v.  Van  Dyck^  1  Sandf,  Ch,  76.  Therefore,  the 
interpretation  now  given  to  section  111  must  be  the  true 
one,  unless  the  code  was  designed  to  effect  a  radical  change 
in  the  rule  in  equity;  an  intention  nowhere  intimated,  either 
in  the  code  itself,  in  the  history  of  its  adoption,  or  in  any 
subsequent  adjudication. 

The  New  York  cases  show  that  in  actions  at  law  ex  ^on- 
iractu,  under  the  code,  a  distinction  has  been  drawn  between 
proper  parties  and  necessary  parties  in  cases  where,  at  com- 
mon law,  such  distinction  was  never  known,  and  this  de- 
parture from  the  common  law  can  be  entertained,  only  be- 
cause it  is  understood  that  the  rule  in  equity  as  to  parties 
has  been  engrafted  upon  its  procedure. 

Section  111  is  imperative  in  its  provisions,  bringing  within 
its  operation  all  who  are  comprehended  in  the  description, 
'real  party  in  interest,'  excepting  those  expressly  excludeil 
by  section  113 ;  therefore,  the  institution  of  the  suit  by  one 
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of  several  pai'ties  in  interest  will  not  satisfy  its  requirement ; 
all  must  be  joined.  This  section  declares  who  shall  prose- 
cute an  action,  and  who  shall  be  plaintiff  is  made  to  depend, 
Jiot  upon  the  nature  of  the  defence  which  may  be  set  up,  but 
lapon  the  character  of  the  interest  which  the  plaintiff  ha?*. 
The  code  allows  defences,  either  legal  or  equitable,  to  bo 
idet  up  in  a  suit  at  haw  in  all  cases,  and  thus  every  defence  i.^ 
juade  a  legal  defence,  a  defence  that  will  prevail  in  a  .«uit  at 
]aw. 

The  ftict  whether  Walker  was  really  interested  in  tin? 
bond,  or  the  extent  of  his  interest,  must  be  determined  by 
the  contract  he  made  with  Wood,  not  by  the  circumstance 
that  the  obligee  may  chose  to  allege  fraud  in  the  considera- 
tion of  his  bond,  which  was  not  an  admissible  defence  bt^fore 
the  code  to  an  action  at  law  on  a  sealed  instrument. 

This  view,  however  clear  it  may  \jo  to  my  own  mind, 
must  be  yielded,  if  it  is  in  conliict  with  the  adjudicatoil 
cases  in  New  York ;  whatever  construction  th«'  court.s  have 
adopted  there,  should  concrlude  us  here. 

In  Lewaiido  v.  Dunham^  1  Hilton  114,  the  j)laintift'  ha«i 
an  absolute  assignment  of  the  claim  under  .<eal ;  it  aj)p<.'arLMl 
in  evidence  that  the  assignor  was  entitled  to  half  the  amount 
to  be  recovered.  The  court  held  that  suit  would  not  lie  l»y 
the  assignee  alone,  thus  clearly  holding  that  the  absolute 
legal  title,  coupled  with  a  partial  interest,  will  not  sustain  i^ 
suit. 

In  Cummiwj'i  v.  Morris,  25  J\\  Y,  JL  G2o,  the  n«»t'*^ 
sued  upon  were  passed  to  the  plaintiff  under  an  agiei.*nient  t<> 
give  the  assignor,  when  the  notes  were  collecte<l,  the  amount 
thereof  in  stock  of  the  Evergreen  T-emet'-ry  C«)ni]>any. 
The  court  properly  held  that  the  assignee  could  sue  aU»nc  ; 
the  assignor  had  no  interest  whatever  in  the  i»rocecds  of  the 
notes  when  collected ;  he  had  simply  a  chiim  against  the 
iissignee  for  the  stock  agreed  to  be  furnished.  In  this  cas^ , 
as  jireviously  rei>orted  in  3  Boaworth  572,  the  court  s;»v 
that  a  party,  who  has  an  absolute  right  to  the  mon»?y,  t'» 
Vol.  VI.  2  m 
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appropriate  it  to  his  own  use  when  rec*overed,  is  the  real 
party  in  interest,  under  section  111,  and  that  in  this  cas*^ 
the  plaintiff  ha<l  the  legal  and  equitable  title.  It  is  evident 
from  the  language  used  by  the  court,  that  if  the  assignor 
had  been  entitled  to  any  }>art  of  the  money  when  collected, 
he  would  have  l>een  held  to  be  a  necessary  party. 

Coiisiderant  v.  Brisbane,  22  N,  Y,  i?.  389,  is  a  leading 
case  on  this  subject.  The  suit  was  brought  by  Considerant, 
upon  a  promissory  note  drawn  by  Brisbane,  payable  to 
Considerant,  as  executive  agent  of  the  company,  Bureau, 
Guillon,  Godin  &  Co.  Judge  Wright,  in  delivering  the  opin- 
ion of  the  court,  held  that  although,  prior  to  the  code,  Con- 
siderant could  alone  have  maintained  the  action,  because  he 
had  the  absolute  legal  title,  yet,  under  section  111,  he  was 
not  the  real  party  in  interest,  the  beneficial  interest  being 
the  sole  test  of  the  right  to  sue.  But  in  this  case,  the  plain- 
tiff's right  to  sue  was  sustained,  upon  the  ground  that  he 
was  trustee  of  an  express  trust.  In  this  opinion  Justices 
Selden,  Davies,  Clerke,  and  Welles,  concurred.  Judge  Denio, 
in  a  dissenting  opinion  concurred  in  by  Chief  Justice  Com- 
stock  and  Judge  Bacon,  says,  that  the  code,  though  adopting 
as  a  general  rule,  the  practice  prevailing  in  courts  of  equity, 
by  which  the  parties  having  the  beneficial  interest  were 
required  to  be  brought  before  the  court,  made  an  exception 
in  favor  of  trustees  of  express  trusts,  and  dissents  from  the 
majority  opinion,  only  in  holding  that  the  principals  named 
in  the  note  must  be  regarded  as  the  promisees,  and  the  suit 
must  be  in  their  name. 

In  this  case  decided  in   1860,  the   eight  judges  of  the 
Court  of  Appeals,  united   in   holding  that   the  code  had 
adopted  the  practice  prevailing  in  equity,  by  which  the  par 
ties  having  the  beneficial  interest  must  be  before  the  cour 
and  that  the  beneficial,  not  the  legal  interest,  was  the  so 
test  of  the  right  to  sue. 

In  the  Western  Bank  v.  Sherwood,  29  Barh.  389,  thes 
was  by  the  assignee,  to  whom  the  bond  had  been  assig 
a^  collateral  security,  to  which  the  defence  set  up  was  t 
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of  consideration.  Judge  Marvin  in  liis  opinion  says,  that 
when  a  complete  determination  of  the  controversy  cannot  be 
liad  without  the  presence  of  other  parties,  they  must  be 
brought  in,  and  that  the  judgment  rendered  in  the  court 
below,  would  not  determine  the  controversv  between  the  de- 
fendant  and  Johnson,  the  plaintiff's  assignor,  who  was  not  a 
party. 

BoyntoR  v.  The  Clinton,  and  Essex  Mutual  Insurance 
Company,  IG  Barb.  254,  wa.s  a  suit  by  assignor  and  as- 
signee as  plaintifts,  on  a  policy  of  insurance  assigned  as  col- 
lateral. The  court  held  that  although  by  the  term?  of  the 
policy,  nothing  could  be  recovered  on  it  in  excess  of  the 
amount  due  from  assignor  to  assignee,  the  assignor  was 
properly  joined  with  him  as  plaintiff  in  the  suit,  because  he 
was  a  party  in  interest,  as  payment  of  the  loss  to  that  ex- 
tent, would  discharge  his  debt  to  the  assignee. 

Secor  V.  Keller,  4  Duer  416,  is  equally  in  point,  where  it 
was  held  that  a  dormant  partner  in  a  suit  by  his  copartners, 
was  a  necessary  party  under  section  111.  The  court  uses  this 
unmistakable  language :  "  Before  the  code,  in  an  action 
at  law,  a  dormant  partner  was  not  a  necessary  party,  but  in 
equity,  every  partner,  active  or  dormant,  having  an  interest 
in  the  controversy,  was  a  necessary  party,  and  we  agree 
with  the  referee,  that  the  code  has  adopted  the  rule  which 
prevailed  in  equity,  and  made  it  universal.  The  provision 
of  section  111  is  imperative,  and  subject  to  no  exception 
other  than  those  stated  in  section  113.'* 

It  will  be  found,  upon  a  critical  examination  of  the  cases 
in  which  a  suit  has  been  maintained  by  one  not  having  the 
entire  beneficial  interest,  that  he  has  been  treated  as  trustee 
of  an  express  trust. 

The  case  of  aS'^.  John  v.  The  American  Life  Insurance 
Company,  was  mainly  relied  upon  by  defendant's  couasel. 
The  plaintiff  sued  upon  two  policies  of  insurance,  which  had 
been  assigned  to  him  under  an  agreement  that  if  the  policy, 
number  2500,  should  be  paid  to  him,  he  would  pay  $1500 
of  the  proceeds  to  the  assignor'  swife,  and  pay  to  her  all  he 
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recovered  on  the  other  policy.  The  point  was  made,  that 
the  assignor  was  a  necessary  party ;  the  Court  of  Appeals 
held  otherwise,  without  stating  the  ground  upon  which  they 
rested  their  decision.  There  was  no  doubt  about  the  right 
of  the  plaintiif  to  sustain  his  action ;  he  was  a  trustee  of  an 
express  trust.  So  in  the  case  of  Nelson  v.  Easion,  26  N,  Y, 
H.  416,  the  plaintiff  was  held  to  be  the  trustee  of  an  express 
trust. 

Grant  v.  TaUmdn  et  al.,  20  JV.  Y,  i2. 191,  was  an  action  to 
foreclose  a  mortgage  by  the  party  to  whom  it  was  assigned 
as  collateral.  The  court  say  that  the  assignee  was  the  legal 
owner  of  the  securities,  and  the  proper  party  to  sue,  and 
that  the  action  might  be  continued  in  his  name  even  though 
the  assignor  had  paid  the  debt  for  which  he  held  the  mort- 
gage as  security.  It  does  not  clearly  appear,  but  it  would 
seem  from  the  names  of  the  parties  at  the  head  of  the  case, 
*'  Grant  v.  Tallman  et  al.,"  and  the  statement  in  the  case 
that  the  defendants,  Tallman  and  wife,  alone  resisted  the 
foreclosure,  that  the  assignor  was  a  party  to  the  suit,  and  if 
that  was  so,  all  parties  in  interest  were  before  the  court. 

These  cases  are  in  full  accord  with  what  I  understand  to 
be  the  correct  interpretation  of  the  code,  and  therefore 
Walker  was  a  necessary  party  to  the  suit  on  the  bond,  unless 
by  virtue  of  the  assignment  to  him  he  became  the  trustee 
of  an  express  trust.  By  the  assignment.  Wood  did  not 
become  a  trustee  for  Walker ;  Walker's  right  was  strictly 
an  equity,  a  right  to  redeem  by  paying  his  debt.  If  Wood 
had  collected  an  amount  in  cxce.ss  of  his  claim,  a  trust  would 
have  resulted,  but  until  that  contingency  happened  he  was 
in  no  sense  a  trustee  of  an  express  trust  for  Walker.  In 
reaching  this  conclusion  the  amendment  to  section  113.  in 
1851,  has  not  been  overlooked. 

Walker  having  been  a  necessary  party,  the  record  pro- 
duced must  answer  whether  he  was  an  actual  party. 

In  New  York  a  person  who  is  not  served  with  process,  or 
does  not  appear,  unless  he  is  a  joint  contractor  with  the 
party  served,  or  appearing,  is  not  deemed  a  party  to  the 
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8uit,  and  cannot  be  affected  by  the  judgment,  although  he 
is  named  as  a  party  in  the  summons  or  process.  I^eio  York 
Code  §  136 ;  Robinson  v.  Frost,  14  Barb.  536 ;  Howard  v. 
Finehf  5  Duer  666 ;  Norton  v.  Hayes,  4  Denio  245 ;  East 
River  Bank  v.  Cutting,  1  Bosw.  536. 

The  complaint  does  not  aver,  nor  docs  the  record  in  any 
way  show,  as  the  code  requires  that  it  should,  that  Walker 
was  either  summoned,  or  voluntarily  in  court.  A  record 
made  up  according  to  the  course  of  proceeding  at  common 
law  sets  out  the  declaration,  which  avers  that  the  defendant 
is  in  custody,  or  that  he  was  summoned  or  attached  to 
answer,  or  present  in  court  in  his  own  proper  person,  and 
in  such  case  the  record  would  be  prima  facie,  if  not  con- 
cilusive  against  the  defendant,  in  the  absence  of  any  statutory 
provision.  Price  v.  Ward,  1  Dutcher  225.  The  judgment 
in  New  York  therefore  has  not  the  virtue  which  is  claimed 
for  it,  and  the  defendant  is  without  defence,  except  as  to  the 
amount  which  was  paid  to  Wood  upon  the  bond. 

The  code  clearly  defines  the  mode  of  proceeding  in  a  case 
like  the  one  under  consideration.  If  Walker  refused  to  join 
in  the  suit  as  plaintifi*,  that  fact  being  stated  in  the  com- 
plaint authorized  Wood  to  make  him  a  defendant.  Wood 
having  failed  to  bring  Walker  in.  Chew,  under  section  144 
of  the  code,  should  have  demurred  for  want  of  proper  parties, 
and  thus  have  secured  an  adjudication  that  would  have  fully 
protected  him.     The  further  prosecution,  to  which  Chew  is 

subjected,  results  from  his  own  neglect. 

The  decree  of  the  Chancellor  must  be  affirmed. 

For  affirmance — Bedle,  Dalrimple,  Depue,  Ogden', 
Olden,  Scudder,  Van  Syckle,  Wales,  Woodhull.    9. 

For  reversal — Kennedy. 
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Thk  National  Bank  ov  the  Metropolis  and  othei-s,  a|»- 
pellants,  vs.  Sprague  and  others,  respondents. 

1.  In  strict  practice,  a  complainant  i»  put  to  his  supplemental  bill,  and  a 
defendant  to  his  own  cross-hill,  to  raise  a  defence,  arising  pcnflmte  \\tf, 
affecting  a  co-<lefcndaiit. 

2.  When  a  party  is  hrouglit  into  equity,  he  is  entitled  to  an  equitable 
decree  according  to  his  case  lus  it  then  exists. 

3.  A  chattel  mortgage  duly  filed  does  not,  l)y  want  of  retiling.  lose  its 
priority  over  a  subsequent  one  taken  ])efore  the  time  for  refiling  arrives. 

4.  If  a  chattel  mortgage  is  filed,  or  possession  is  taken  under  it  before  a 
subsequent  mortgage  is  given,  it  maintains  its  priority. 

").  Insolvencv  defined. 

i\.  A  mortgage  given  by  an  insolvent  firm  to  trustees  to  seizure  Inrnd?. 
which  the  debtors  subsequently  passe<l  to  their  cre<litor8.  declared  to  be 
void  under  tlie  second  section  of  the  statute  uf  frauds,  and  within  the  rule 
in  Owen  v.  Arvis,  2  Dutcher  23. 

7.  But  it  is  void  onlv  as  to  those  «;rHjitors  who  have  raise*!  the  issue  bv 
tlieir  pleadings. 

5.  The  riglit  of  the  insolvents  to  pass  th^^  bonds  to  their  individual  «W.- 
itors  not  assented  to. 


Before  this  cause  came  to  hearing,  llie  appeal  of  the  bank 
wjis  settled,  and  the  argument  had  .uppn  the  other  appeals. 
The  opinion  of  the  Chancellor  is  reported  in  5  C  E,  Green  23. 

Mr.  WilliaDison  and  Mr.  C.  Parker,  for  Klous  and  Hill- 
burn.  Mr.  Gilchrisfy  Attorney-General,  for  Woolman 
Stokes.     Mr.  W.  II.  Vredenburgh,  for  Elisha  Woolley. 

The  opinion  of  the  court  was  delivered  by 
Van  Syckel,  J. 

This  is  a  strife  for  priority  between  the  creditors  of 
Sprague  and  Stokes.  The  statement  following  will  disclose 
the  facts  applicable  to  the  questions  discussed  on  the  appeal : 

C.  C.  Sprague  and  Howard  A.  Stokes,  by  written  contract 
bearing  date  September  7th,  1865,  had  stipulated  to  pur- 
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cha.se  of  Woolman  Stokes,  the  Continental  Hotel  property 
at  Long  Branch,  on  certain  terms  therein  specified.  On  the 
27th  (lay  of  March,  186(5,  Woolman  Stokes  conveyed  the 
property  to  Howard  A.  Stokes,  and  Lydia  J.  Sprague,  the 
wife  of  C.  C.  Sprague,  subject  to  a  mortgage  of  $lo,5(X^ 
then  existing  on  the  premises,  and  the  vendees  executed  a 
mortgage  of  the  same  date  to  Woolman  Stokes,  to  secure 
•$29,500  of  the  purchase  price,  which  w;us  duly  recorded. 

Thereafter  the  following  mortgages  were  executed  by 
them  on  the  real  estate :  To  Klous  and  Hillburn,  May 
18th,  1866,  for  $35,000.  To  A.  V.  Conover,  NovemWi-  2d, 
1866,  $1020.10;  and  the  following  chattel  mortgages:  To 
Klous  and  Hillburn,  May  24th,  1866,  for  $3(),rHJ0.  To 
Woolman  Stokes,  November  2d,  1866,  for  $12,(XXJ ;  and  a 
mortgage  covering  both  the  lands  and  chattels,  to  Allen  and 
Mitchell,  trustees,  acknowledged  Octol)er  8th,  186f),  securing 
the  payment  of  one  hundred  bonds  of  ^UKH)  each,  payable 
in  three  yeai's  to  blank  or  l)earer. 

November  30th,  1866,  the  Bank  of  the  Metropolis  re- 
covered their  judgment  in  the  Supremo  Court  of  this  state 
against  C.  C.  Sprague*,  for  the  sum  of  $65,892.8(.),  and  there- 
upon filed  their  bill  as  hereinafter  set  forth. 

The  first  question  submitted  is,  whether  the  chattel  mort- 
gage of  Klous  and  Hillburn,  for  $30,(XHJ,  which  will  be  called 
the  Klous  mortgage,  must  be  displaced,  l)ecause  it  Wiis  not 
re-filed  between  the  20th  of  June  and  the  21st  dav  of  Julv, 
1867? 

Woolman  Stokes,  who  holds  a  subsequent  chattel  mort- 
gage, claims  now  to  be  preferred  by  reason  of  the  default  of 
Klous  and  Hillburn  in  re-filing  their  mortgage  within  the 
time  required  by  law.  The  Klous  mortgage  is  dated  May 
24th,  1866 ;  was  filed  July  20tli,  1866,  and  re-filed  May 
10th,  1867.  The  Woohnan  Stokes  mortgage  is  dated  No- 
vember 2d,  1866;  filed  November  7th,  1866,  anxl  re-filed 
October  10th,  1867. 

Prior  to  June  20tli,  1867,  while  the  Klous  chattel  mort- 
gage was  a  j>erfect  security  in  the  order  of  priority  in  which 
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it  originally  stood,  the  following  facts  mark  the  history  of 
this  case : 

The  Bank  of  the  Metro[X)lis,  on  the  6th  of  November, 

1866,  filed  their  original  bill,  and  on  the  20tli  of  March, 

1867,  their  supplemental  bill,  to  which  Sprague  and  Stokes, 
Klous  and  Hillburn,  Woolman  Stokes,  and  the  trustees  above 
named  were  made  defendants,  setting  up,  among  other 
things,  that  the  trustee  morigage  was  intended  to  delay  and 
hinder  creditors,  and  therefore  void ;  and  that  a  less  amount 
was  due  to  Klous  and  Hilbum,  and  Woolman  Stokes,  than 
appeared  on  the  face  of  their  respective  mortgages,  and 
praying  that  thoy  might  be  enjoined  from  proceeding  at  law 
upon  their  mortgages ;  that  upon  an  account  being  taken  of 
the  amount  actually  due,  the  complainants  -might  be  per- 
mitted to  redeem  those  securities,  and  be  subrogated  to  the 
rights  of  the  mortgagees,  and  that  the  trustee  mortgag*:* 
might  be  declared  to  be  void.  March  29th,  1867,  Klous 
and  Hillburn  filed  their  bill  to  foreclose  their  mortgage  on 
the  real  estate.  April  2d,  1867,  the  trustees  and  Woolman 
Stokes,  filed  their  joint  bill  to  foreclose  the  trustee  mortgage, 
nnd  Woolman  Stokes'  chattel  mortgage,  making  Sprague  and 
Stokes,  the  National  Bank  of  the  Metropolis,  A.  V.  Gonover. 
and  sundry  judgUKMit  creditors,  defendants  thereto,  and  set- 
ting forth  the  execution  of  the  Klous  chattel  mortgage,  the 
amount,  date  and  time  of  filing  thereof,  without  in  any^ose 
questioning  its  boyia  fide^  or  validity,  and  without  making 
Klous  and  Hillburn  parties  to  their  bill,  although  process 
was  served  upon  them,  and  they  subsequently  filed  an 
answer  thereto  insisting  upon  their  priority. 

To  the  first  bill  Klous  and  Hillburn  filed  their  answer  in- 
sisting upon,  and  the  trustees  and  Woolman  Stokes  filed  their 
separate  answers,  admitting  the  bona  fides  and  priority  of 
the  Klous  mortgage.  If  the  case  had  remained  irv  this  con- 
dition, Klous  and  Hillburn  would  have  been  secure  in  their 
j)Osition.  In  the  first  bill  no  issue  was  made  which  could 
affect  them,  except  as  to  the  amount  actually  due  on  their 
securitv.     In  the  second  bill  no  reference  was  made  to  their 
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chattel  mortgage,  and  in  the  third  bill,  it  was  not  questioned 
or  attacked,  either  in  the  bill,  or  by  any  answer  thereto.  In 
neither  or  all  of  those  cases  combined  therefore,  could  a 
decree  have  been  made  depriving  the  Klous  mortgage  of  its 
original  place.  The  disturbing  element  was  introduced  by 
the  filing  of  the  fourth  bill,  on  the  13th  of  September,  1867, 
by  Klous  and  Hillburn,  to  foreclose  this  chattel  mortgage. 
In  the  answer  of  Woolman  Stokes  to  this  bill,  the  defence  to 
the  Klous  mortgage  first  appears,  and  there  is  no  doubt  that 
if  this  had  been  the  only  bill  filed  in  the  cause,  the  ques- 
tions raised  by  the  answer  w^ould  have  been  properly  before 
the  court.  This  bill  did  not  even  preserve  its  detached 
form,  there  is  no  decree  under  it  as  a  distinct  cause,  its  pro- 
gress having  been  arrested  by  the  order  of  the  Chancellor, 
made  and  filed  on  the  10th  day  of  March,  1868,  consolida- 
ting the  four  suits,  and  directing  that  the  three  bills  last 
filed  be  treated  as  cross-bills  to  the  first  in  order  of  time. 

Without  intending  to  make  the  case  turn  upon  this  point 
of  practice,  it  is  not  conceded  that  in  the  suit  as  so  con- 
solidated, the  defence  now  insisted  upon  to  the  Klous 
mortgage  can  be  entertained.  It  is  questionable,  whether 
the  bill  last  filed  can  be  used  as  a  cross-bill  for  any  such 
purpose.  It  did  not  claim  any  discovery  in  aid  of  Klous 
and  Hillburn's  defence  to  the  original  bill,  nor  did  it  seek 
any  decree  against  a  co-defendant,  which  it  was  not  within 
the  power  of  the  court  to  grant  in  the  original  suit.  As  a 
cross-bill,  therefore,  in  aid  of  any  relief  to  which  Klous  and 
Hillburn  were  entitled,  it  was  entirely  unnecessary,  and 
should  have  been  dismissed,  even  if  filed  originally  as  a 
cross-bill.  If  this  was  in  the  way  of  an  equitable  result,  the 
court  could  hold  to  the  stiict  practice,  which  puts  a  com- 
plainant to  his  supplemental  bill,  and  a  defendant  to  his  own 
cross-bill,  to  raise  a  defence,  arising  pendetUe  lite,  aff'QCting 
a  co-defendant.  It  is  true  that  a  departure  from  the  earlier 
practice  enables  a  defendant,  without  cross-bill,  to  attack  a 
co-defendant ;  but  the  rule  has  never  been  so  far  relaxed  as 
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to  permit  matter  happening  after  the  institution  of  the  suit 
to  be  put  in  evidence  without  a  supplemental  or  cix)3s  bill. 

But  admitting  that  the  defences  raised  by  Woolman  Stokes 
may  be  considered,  are  they  available  for  the  purpose  for 
which  thev  are  offered?  The  claim  of  Klous  and  Hillburn 
Ls  neither  deferred  nor  affected,  if  re-filing  was  unnecessaiT, 
or  if  jMDSsession  within  the  terms  of  the  chattel  mortgage 
act  was  taken  by  them.  This  raises  three  que.stions.  First: 
Whether  in  the  position  these  parties  occupied  on  the  20th 
of  June,  18f)7,  re-fih"ng  was  at  all  essential  ?  Secondly : 
Whether  in  any  cjise,  failure  to  re-file  advances  the  subse- 
quent mortgage  tnken  before  the  default  occui*s  ?  Thirdly : 
Whether  the  possession  taken  by  Klous  and  Hillburn  wjls 
such  as  the  act  requires  ? 

When  the  first  bill  was  filed  and  these  defendants  were 
brought  into  court,  equity  assumed  control  over  their  secu- 
rity, and  the  subjects  embinxced  in  it,  and  these  defendants 
thereby  became  entitled  to  an  Cipiitable  decree  according  to 
the  cjusc  as  it  then  existed.  The  court  having  taken  the 
control  of  a  lien,  then  perfect  at  hiw,  had  full  power  without 
any  aid  from  a  court  of  law,  or  any  further  act  of  the 
holder,  to  preserve  and  enforce  his  rights.  Not  only  was 
such  interference  by  the  mortgagees  unnecessary,  but  if 
attempted,  it  would  have  subjected  the  actor  to  injunction 
process. 

The  rights  of  all  the  parties  were  fixed  before  the  time 
for  re-filing  had  arrived,  and  if  it  was  necessary  to  re-file  at 
all,  that  necessity  would  follow  the  mortgage  j-^ending  the 
entire  litigation.  If  prior  to  July  20th,  1867,  the  mort- 
gaged chattels  had,  by  order  of  the  Chancellor,  been  con- 
verted into  money,  or  a  receiver  put  into  possession  of  them, 
it  would  not  be  seriously  insisted  that  any  action  was  neces- 
S:\ry  pn  the  part  of  these  dei'endants,  for  they  could  not  in 
either  ci\se  take  possession,  and  having  by  the  statute  an 
election  to  <lo  either  of  two  things,  they  cannot  be  restricted 
to  one.  The  possession  taken  under  the  order  of  the  court 
would  «Mnire  to  the  benefit  of  those  entitleil  to  the  avails  of 
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the  goods,  and  in  equity  it  can  make  no  difference,  whether 
f^uch  converaion  was  made,  or  actual  possession  taken,  at  an 
earlier  or  later  period ;  it  was  subject  to  be  done  at  any 
time,  without  the  option  of  Klous  and  Hillburn,  and  there- 
fore, in  contemplation  of  equity,  the  fund  must  be  con- 
sidered as  in  court  for  equitable  distribution,  from  the  time 
jurisdiction  of  the  parties  and  subject  matter  attached.  If 
this  is  not  so,  it  would  be  necessary  for  the  claimants,  whose 
claims  are  filed  under  the  mechanics'  lien  law,  in  order  to 
preserve  the  vitality  of  their  liens,  to  pursue  their  remedy 
at  law,  by  issuing  summons  thereon  within  the  prescribed 
time,  after  they  have  been  brought  into  a  court  of  equity ; 
and  a  junior  judgment  creditor,  after  admitting  in  his  answer 
the  priority  of  an  older  judgment,  might  gain  precedence 
over  it  by  issuing  an  execution  at  law.  The  result  would 
be,  that  equity  would  not  be  able,  unassisted,  to  give  the 
relief  to  which  a  party  is  indisputably  entitled  when  its  aid 
is  invoked,  but  mast,  from  time  to  time,  send  the  parties 
before  it  to  a  court  of  law,  or  remit  them  to  their  own 
miction,  to  maintain  their  standing  in  its  tribunals.  That  a 
court  of  equity  exercises  a  power  so  imperfect  and  inade- 
ipiate,  has  never  been  supposed.  If  the  court  is  so  feeble  in 
its  power,  the  injunction  issued  the  7th  of  November,  186G, 
should  have  been  dissolved,  and  these  defendants  let  free  to 
take  care  of  themselves. 

Unless  this  view  prevails,  the  doctrine  of  lis  pendens 
would  be  subverted,  for  it  is  well  settled  that  a  purchase 
made  of  property  actually  in  litigation,  pendente  lite,  for  a 
valuable  consideration,  and  without  any  express  or  implied 
notice,  in  point  of  fact,  affects  the  purchaser  in  the  same 
manner  as  if  he  had  such  notice,  and  he  will  be  bound  bv 
the  judgment  or  decree  in  the  suit.     1  Story  s  Eq.,  §  405. 

The  third  section  of  the  act  respecting  chattel  mortgages, 
<loes  not  declare  that  the  default  shall  void  the  mortgage ; 
it  only  ceases  to  be  valid  against  certain  classes  of  persons, 
viz,  against  creditors  of  the  mortgagor,  and  against  pur- 
chasers or  mortgagees  in  good  faith. 
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It  is  insisted  that  the  words  "  in  good  faith"  mean  "  with- 
out fraud,"  and  that  the  second  mortgagee  has  the  priority 
cast  upon  him,  not  by  any  act  of  his  own,  but  by  operation 
of  law,  and  therefore  he  can  be  guilty  of  no  fraud  in  taking 
it.  It  is  no  fraud  in  the  second  mortgagee  to  take  a  mort- 
gage in  any  case  with  full  notice  of  a  prior  unrecorded 
mortgage,  but  the  fraud,  against  which  relief  is  always 
given,  consists  in  his  attempting  to  set  it  up  in  displacement 
of  the  first.  The  fraud  of  Woolman  Stokes  is,  that  after  he 
has  taken  his  position  voluntarily  as  second  mortgagee,  he 
attempts  to  set  up  a  default  wliich  does  him  no  harm,  and 
asks  the  court  so  to  construe  the  act  as  to  inflict  a  penalty 
on  his  adversary.  The  words  "  in  good  faith,"  cannot  be  aj*- 
plied  to  creditors  in  this  section,  and  therefore,  if  they  are 
rendered  *'  without  fraud,"  purchasers  and  mortgagees  with 
fraud  cannot  take  priority,  but  creditors  with  fraud  may. 

Another  consequence  of  this  construction  would  be,  that 
a  purchaser  of  the  chattels,  before  the  default  in  refiling, 
subject  to  the  mortgage,  would,  after  the  default  occurred, 
hold  them  free  of  the  encumbrance,  even  where  the  amount 
of  the  mortgage  was  deducted  from  the  price  he  paid,  while 
a  subsequent  purchaser  with  notice  would  be  subject  to  the 
opix)site  rule.  In  fact  under  the  rule  claimed,  the  jierson 
who  does  not  file  at  all  occupies  a  better  position  than  he 
who  does,  as  can  be  illustrated  in  this  case. 

Woolman  Stokes  took  his  mortgage  with  full  notice  of  the 
Klous  mortgage,  and  therefore  it  will  be  admitted,  that 
under  the  first  section  of  the  act,  if  Klous  had  not  filed  at 
all,  Stokes  could  never  by  any  default  on  the  part  of  Klouj* 
have  acquired  the  priority,  but  by  the  act  of  filing,  Klous 
makes  his  security  subject  to  be  postponed  by  the  third  sec- 
tion for  not  re-filing.  It  could  not  have  been  in  the  mind  of 
the  legislature  that  such  consequences  should  flow  from  the 
passage  of  this  law,  and  therefore  some  other  interpretation 
must  be  sought  for,  by  which  the  mischief  aimed  at  may  be 
repressed.  Accepting  these  words  "  in  good  faith,"  in  what 
has  almost  become  their  technical  meaning,  "  without  no- 
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tice,"  the  third  section  will  be  restricted  to  subsequent  pur- 
chasers and  mortgagees  without  notice,  and  what  is  conceived 
to  be  the  policy  of  the  statute  will  be  fully  effectuated.  The 
publicity  exacted  by  the  act  will  be  enforced,  and  purchasers 
and  mortgagees  who  take  their  positions,  without  notice  of 
prior  existing  equities,  will  be  amply  protected. 

On  the  26th  day  of  April,  1867,  before  the  time  for  re- 
tiling  had  arrived,  Klous  and  Hillburn  took  possession  of  the 
mortgaged  chattels,  by  putting  their  foreman  in  charge  of 
the  Continental  Hotel,  the  furniture  of  which  composed  the 
chattels  in  question,  and  ran  it  the  ensuing  season  in  their 
own  names,  placing  Sprague  and  wife,  and  Howard  A. 
Stokes,  in  a  subordinate  position  on  salaries.  That  Woolman 
Stokes  was  cognizant  of  such  possession  being  had,  is 
attested  by  his  signature  to  the  agreement  of  April  26th, 
1867,  and  by  other  evidence  in  the  cause,  and  that  posses- 
sion is  fully  recognized  by  the  Chancellor  in  the  order  of 
consolidation,  and  bv  the  decree  in  the  case. 

Did  this  possession,  which  was  continued  in  the  form  so 
taken,  satisfy  the  exaction  of  the  statute  ?  It  is  insisted 
that  it  was  not  immediate ;  that  if  not  taken  when  the  mort- 
gage was  executed,  it  has  no  virtue."  Such  an  interpretation 
of  the  act  is  entirely  too  narrow,  and  if  strictly  held,  would 
lead  to  results  that  would  be  inadmissible.  What  is  imme- 
diate in  such  strict  sense  ?  Must  it  be  simultaneous  with 
the  execution  of  the  instrument  ?  Can  an  hour,  or  a  day, 
or  a  week  elapse  between  the  two  acts,  without  vitiating  the 
security  ?  Will  it  be  insisted  that  if  three  months  after  the 
mortgage  was  delivered  the  mortgagee  took  open  possession, 
a  mortgage  taken  a  year  thereafter  would  displace  the  first  ? 
Such  could  not  have  been  the  legislative  intent.  The 
object  of  the  enactment  was  to  give  publicity  to  such  trans- 
actions, and  to  sweep  away  these  secret  arrangements,  by 
which  creditors  were  embarrassed  and  defeated,  and  pur- 
chasers defrauded.  If  the  subsequent  mortgage  is  delivered 
before  the  filing  of,  or  possession  taken  under,  the  prior  one, 
the  prior  mortgage  is  deferred.    The  word  immediate  is 
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used  to  exclude  any  presumption  that  the  possession  taken 
may  relate  back  to  the  date  of  the  security,  and  thus  defeat 
the  intermediate  encumbrance.  This  construction,  with  regard 
to  possession,  will  give  it  the  same  virtue  given  by  thi? 
court  to  the  act  of  filing,  in  De  Courcey  v.  Collins,  and  it  is 
manifest  that  the  legislature  intended  to  give  the  one  act 
neither  more  nor  less  effect  than  the  other.  The  mortgagee 
i.^  secure,  if  he  files  or  takes  possession  before  a  subsequent 
mortgage  is  given. 

In  every  view,  therefore,  the  Klous  mortgage  is  entitled 
to  its  original  place,  and  the  clear  right  of  the  case  i? 
thereby  promoted.  It  is  certain  that  Woolman  Stokes  ha? 
no  equitable  claim  to  supplant  it,  and  if  permitted  to  do  so, 
it  would  be  only  by  the  hard  rule  of  positive  statutorj' 
requirement,  for,  as  before  stated,  by  his  answer  to  the  bill 
of  the  bank,  and  by  his  own  bill,  he  sets  up  and  admits  the 
priority  of  Klous  and  Hillburn,  and  the  answer  of  Klous  and 
Hillburn  to  the  amended  bill  of  the  bank,  filed  July  1st, 
1867,  within  the  thirty  days  for  re-filing,  gave  notice  to 
Stokes  that  they  still  insisted  upon  their  lien. 

The  second  question  regards  the  validity  of  the  trustee 
mortgage,  bearing  date  September  1st,  1866,  acknowledged 
October  8th,  1866,  recorded  October  10th,  1866,  and  filed 
as  a  chattel  mortgage,  October  15th,  1866,  given  to  secure 
one  hundred  bonds  of  $1000  each,  payable  in  three  years  to 
blank  or  bearer.  It  is  abundantly  proved  that  when  this 
mortgage  was  executed,  Sprague  and  Stokes  were  presseil 
by  their  creditors  for  payment  or  security  for  their  claims, 
unable  to  meet  theii-  pecuniary  engagements,  and  involved 
in  debt  to  an  amount  beyond  their  ability  to  pay,  and  that 
their  creditors  were  informed  of  their  condition.  Under 
this  state  of  facts,  Sprague  and  Stokes,  in  contemplation  of 
law,  were  insolvent.  Insolvency  means  a  general  inabihty 
of  a  debtor  to  answer  pecuniary  engagements,  and  it  does 
not  follow  that  he  is  not  insolvent  because  he  may  ulti- 
mately have  a  surplus  after  winding  up  his  afiairs.  Sug,  on 
Veyidors  668 ;  Bayly  v.  Schofield,  1  Maide  ^  S.  338 :  Hall 
v.  S^viftf  4  Bingham's  N.  C.  381. 
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The  trustee  mortgage  provides  that  until  default  oecui*8  in 
the  payment  of  the  bonds,  Sprague  and  Stokes  should  re- 
main in  possession  of  the  mortgaged  premises  and  the  personal 
property,  and  receive  the  rents,  if>sues,  and  profits  thereof. 
After  the  mortgage  was  executed,  the  bonds  were  left  in  the 
hands  of  the  mortgagors  for  distribution  among  their  credit- 
ors, or  for  such  disix)sition  as  they  might  choose  to  make  of 
them.  Mr.  Mitchell,  one  of  the  trustees,  testifies  that  shortly 
after  the  execution  of  the  mortgage,  a  meeting  of  some  of  the 
creditors  was  held  in  New  York,  at  which  they  were  urged 
to  take  these  bonds,  and  the  inducement  held  out  to  them 
was,  that  they  would  be  secured  by  taking  them,  while  their 
claim  would  be  more  doubtful  if  they  did  not,  and  there 
w^ould  be  delay  in  litigation  and  expense  attending  a  prose- 
cution, and  that  the  creditors  seemed  to  be  willing,  after 
hearing  these  representations,  to  take  the  bonds.  Rowland 
Johnson,  one  of  the  creditors  who  attended  the  meeting  in 
New  York,  says,  it  was  understood  at  that  meeting  that 
Sprague  and  Stokes  were  not  able  to  pay  any  other  way 
than  by  these  bonds,  and  that  the  best  thing  the  creditors 
could  do  was  to  take  them.  Under  these  circumstances  the 
mortgage  was  executed,  and  the  lx)nds  passed  to  the  cred- 
itors. 

That  a  debtor  in  insolvent  circumstances  may  prefer  cer- 
tain creditors,  has  been  too  long  the  received  law  of  this 
state  to  be  questioned  now.  But  the  proposition  that  an 
insolvent  may  execute  a  mortgage  to  trustees,  payable  in 
three  years,  or  twenty  years,  at  his  pleasure,  for  an  amount 
that  will  more  than  absorb  his  property,  and  take  the  bonds 
secured  by  it  into  his  own  possession,  and  with  his  property 
thus  beyond  the  reach  of  legal  process,  pass  them  to  such 
of  his  creditors  as  may  feel  constrained  to  accept  them,  has 
heretofore  received  no  judicial  sanction  in  this  state.  A 
scheme  better  adapted  to  delay  and  hinder  creditors,  cannot 
well  be  conceived.  This  device  oj>erated  as  an  obstruction 
to  creditors,  and  its  effect  in  this  case  was,  as  it  will  bo  in 
all  cases,  to  coerce  them  into  acceding  to  the  debtor's  terms, 
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under  the  apprehension  that  otherwise  the  bonds  would  be 
negotiated  to  bo7ia  jide  purchasers,  or  passed  to  other  credit- 
ors, whose  fears  could  be  more  readily  excited.  The  creditor 
when  offered  these  bonds,  at  once  saw  that  he  would  be 
subjected  to  an  expensive  litigation  to  sweep  away  this 
mortgage  in  the  pursuit  of  his  legal  remedy,  and  it  mifst  be 
conceded,  that  if  this  plan  can  be  successfully  carried  out, 
the  debtor  will  practically  dictate  terms  to  those  to  whom 
he  is  indebted,  and  it  will  be  at  his  option  whether  they 
shall  take  a  security  maturing  in  three  or  in  thirty  years. 

After  this  mortgage  was  executed,  and  before  Sprague 
and  Stokes  passed  away  the  bonds,  equity,  on  the  application 
of  a  judgment  creditor,  would  certainly  have  enjoined  theii" 
transfer,  on  the  ground  that  the  proceeding  was  in  delay  of 
creditors ;  the  transaction  must  still  Ije  vicious,  unless  their 
success  in  negotiating  them  before  the  resistance  of  legal 
process  could  be  intei'j)Osed,  has  changed  its  character.    It 
is  no  answer  to  sav,  that  while  this  scheme  wah?  unlawful  on 
the  part  of  Sprague  and  Stokes,   the  creditors,  who  took 
them  in  good  faith  as  the  best  thing  they  could  do  under  the 
circumstances,  should   not   be   disturbed.     This   reasoning 
would  in  almost  all  cases  render  the  statute  of  frauds  a  dead 
letter.    But  creditors,  under  such  circumstances,  are  tiunted 
with  the  fraud  inhibited  by  the  statute;  they  are  presiuned 
to  know  the  law,  and  are  chargeable  with  a  knowledge  of 
the  fact  that  such  conveyance  is  in  contravention  of  positive 
enactment,  and  they  thus  become  partners  in  the   fraud 
which  is  imputed  to  theii'  debtor. 

This  case  cannot  be  distinguished  in  principle  from  Owen 
V.  Arvu,  2  Datchcr  23.  In  that  case  Owen,  the  insolvent 
debtor,  desiring  to  prefer  his  other  debts  to  those  which  he 
had  incurred  as  surety  for  one  Bross,  conveyed  his  estate 
real  and  personal  to  his  son,  and  took  back  from  the  son  a 
mortgage  of  $11,000,  securing  bonds,  of  which  $500  ma- 
tured each  year  until  the  whole  were  due.  In  purauance  of 
the  express  purpose  for  which  this  transfer  was  made,  the 
father  in  a  short  time  thereafter  passed  this  mortgage  to  the 
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favored  creditors.  The  Bross  creditors  having  obtained 
judgments,  levied  on  the  goods  conveyed  to  the  son,  who 
thereupon  replevied.  Chief  Justice  Green,  in  delivering  the 
opinion  of  the  court,  says :  "  That  the  question  of  fraud  can- 
not enter  at  all  into  the  discussion,  that  that  point  was  sub- 
mitted to  the  jury  and  decided  by  them,  and  that  it  must 
be  assumed  that  the  transfer  to  the  son  was  for  a  valuable 
consideration,  and  that  in  point  of  fact  there  was  no  fraud 
meditated  or  perpetrated."  "  That  admitting  that  the  con- 
veyance by  the  father  and  the  subsequent  assignment  of  the 
mortgage  to  the  creditors,  constitute  but  parts  of  one  and 
the  same  transaction ;  that  the  sale  was,  in  fact,  made  for 
the  benefit  of  the  creditors,  and  the  proceeds  honestly  ap- 
plied in  payment  of  their  debts,  upon  the  terms  specified  in 
the  deed  of  assignment,  still  the  conveyance  was  illegal  and 
void  as  against  creditors,  whase  claims  were  hindered  or 
defeated."  "  That  the  conveyance  was  fraudulent  and  void, 
imder  the  second  section  of  the  act  to  prevent  frauds  and 
peijuries,  because  the  consideration  money  of  the  purchase 
was  left  in  the  hands,  and  under  the  control  of  the  vendor. 
The  bond  and  mortgage  was  held  by  the  debtor  subject  to 
his  own  absolute  control.  The  case,  as  made  by  the  debtor 
himself,  is  that  the  debtor  might  control  the  proceeds,  and 
apply  them  to  the  payment  of  such  debts  as  he  felt  under 
the  greatest  obligation  to  pay.  By  the  well  settled  principles 
of  law,  in  the  absence  of  all  statutes  regulating  assignments, 
an  assignment  or  conveyance  of  property  for  the  benefit  of 
creditors  is  void,  if  the  property  is  left  to  any  extent  under 
the  control  of  the  debtor ;  the  rights  of  the  creditors  must 
be  fixed  by  the  deed  itself." 

Again:  the  Chief  Justice  quotes  with  approbation  the 
language  of  Judge  Jewett,  in  Sheldon  v.  Dodge,  4  Denio 
221 :  '*  I  take  it  to  be  well  established,  and  the  doctrine  was 
not  controverted  on  the  argument,  that  a  debtor  cannot  put 
his  property  beyond  the  reach  of  creditors,  by  assigning  it 
to  trustees  for  the  payment  of  his  debts,  unless  at  the  time 
he  definitely  settle  their  respective  rights  by  the  convey- 
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ance/'  And  Justice  Potts,  in  his  opinion,  says:  "That  the 
debtor  subsequently,  in  pursuance  of  his  intention  at  the 
time  of  the  conveyance,  assigned  the  mortgage  to  a  portion 
of  his  creditors,  does  not  purge  the  fraud.  If  the  creditors, 
who  accepted  the  compromise  offered  them,  have  been 
thereby  placed  in  an  unfortunate  position,  it  is  to  be  regret- 
ted, but  we  might  as  well  repeal  the  statute  of  fraudft 
entirely  as  to  permit  it  to  be  thus  evaded/' 

How  can  the  trustee  mortgage  be  sustiiined,  under  the 
application  to  it  of  the  criticism  of  the  court  in  Owen  v. 
Arvis  ?  What  substantial  distinction  can  be  drawn  Ixitween 
the  two  cases  ?  There  it  was  an  absolute  convevance  of  the 
debtor's  property ;  here  it  was  by  way  of  mortgage  for  over 
$80,000  more  than  the  property  produced  at  the  sale;  a 
difference  in  form,  not  in  substance.  In  Owen  v.  ArviSj  the 
effect  of  the  conveyance  was  to  put  under  the  control  of  the 
debtor  the  mortgage  which  represented  his  property ;  in  this 
Ciise  it  put  into  the  hands  of  Sprague  and  Stokes  the  boni? 
which  the  mortgage  on  their  property  secured.  There  the 
question  of  intentional  or  actual  fraud  and  the  form  of  the 
convevance  w^ere  eliminated  from  the  discussion,  and  the 
scheme  swept  away  because  it  effected  precisely  what  has 
been  done  in  this  case.  This  transaction  must,  therefore, 
be  regarded  as  one  intended  to  hinder  and  delay  creditors, 
within  the  meaning  of  the  second  section  of  the  statute  of 
frauds. 

The  rule  of  law  thus  announced  does  not,  however,  dis- 
])08e  of  this  branch  of  the  case.  The  question  remains,  as  to 
whom  this  trust  mortgage  shall  be  treated  as  void,  in  the 
situation  in  which  this  aise  presents  the  respective  parties 
to  the  court.  The  statute  does  not  make  it  absolutely  void; 
it  is  good  as  between  the  parties ;  it  is  good  as  against  every 
body  but  those  who  are  hindered  or  defeated.  It  is  to  be 
distinguished  from  the  case  of  a  security  declared  absolutely 
void  as  to  all  persons,  for  usury  or  gaming,  where  the  other 
encumbrances  must,  ex  neces»itatey  when  the  tainted  instru- 
ment is  removed,  take  its  place. 
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In  this  case  a  person  claiming  to  set  aside  the  vicious 
conveyance  must  establish  his  jKwition  as  one  of  those  in 
whose  aid  the  statute  is  framed.  That  he  occupies  such 
position  the  parties  adverse  to  him  in  interest  may  contest, 
and  the  only  way  in  which  the  issue  can  be  formed  and  this 
matter  brought  to  the  consideration  of  the  court,  is  by  the 
pleadings.  If  the  creditor  sets  up  this  defence  in  answer,  the 
debtor  or  the  preferred  creditor  may  show  that  he  assented 
to  the  arrangement,  that  he  has  released  his  claim  to  the 
property  affected  by  it,  or  any  other  matter  applicable  to  the 
case,  and  if  he  files  no  answer,  the  court  cannot  even  say 
that  he  is  dissatisfied  with  the  arrangement.  The  affirma- 
tive is  upon  the  creditor,  and  it  is  incumbent  upon  him  to 
place  himself  ujx)n  the  record  so  that  his  opponent  can  be 
heard  and  his  case,  adjudicated.  **It  is  a  fundamental 
maxim  that  no  proof  can  be  admitted  of  any  matter  which 
is  not  noticed  in  the  pleadings.  This  rule  applies  as  well  to 
answers  as  to  bills,  and  a  defendant  cannot  avail  himself  of 
anv  matter  in  his  defence  which  is  not  stated  in  his  answer, 
although  it  should  appear  in  evidence."  2  DanidCs  Ch. 
992-993,  and  cases  cited  in  notes. 

Woolman  Stokes  joined  in  the  bill  with  the  trustees  to 
foreclose  their  mortgage  and  the  chattel  mortgage  to  himself 
for  $12,000,  in  which  he  asks  for  a  decree  enforcing  them 
in  the  order  of  their  respective  dates,  and  he  also  joined 
with  Sprague  and  Stokes  and  the  trustees  in  their  answer  to 
the  bill  of  the  bank,  setting  up  the  validity  of  the  trustoo 
mortgage,  and  therefore  his  $12,000  mortgage  cannot,  in 
any  event,  gain  priority  over  the  trustee  mortgage.  The 
right  of  priority  as  between  the  $12,000  mortgage  and  the 
creditors  holding  liens  subsequent  in  date,  not  having  been 
.submitted  to  this  court,  cannot  now  be  settled. 

The  creditors  who  have  failed  to  file  their  answers,  setting 
up  that  this  trust  mortgage  operated  to  hinder  or  delay 
them,  can  have  no  relief  here.  Of  that  class  is  Elisha 
Woolley,  who,  though  an  appellant  here,  filed  no  answer  in 
the  court  below,  and  therefore  his  appeal  must  be  dismissed. 
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To  the  creditors  who  did  answer,  no  relief  can  be  extended 
until  they  are  properly  before  us  by  appeal.  Of  the  latter 
class  are  A.  V.  Conover,  Arthur  Kendall,  and  Stratton  and 
Brother.  There  mav  be  othera  who  have  been  overlooked 
in  my  examination  of  the  mass  of  i>apers  in  this  case. 

Under  the  view  here  taken  it  is  not  necessary  to  deter- 
mine whether  the  ten  bonds  given  to  Klous  to  secure  the 
advances  made  to  Mrs.  Sprague,  which  is  her  individual 
debt,  and  the  fifteen  bonds  given  to  Woolman  Stokes  to  secure 
the  individual  debt  of  Howard  A.  Stokes  to  him,  are  valid 
as  against  creditors.  The  bondholders,  not  having  made 
that  issue,  cannot  contest  it  as  between  themselves.  To 
exclude  any  presumption  that  the  validity  of  that  appropri- 
ation of  the  partnership  funds  is  assented  to,  it  may  be  well 
to  say,  that  in  Kirby  v.  Schooninaker,  3  Barb.  Ch.  47, 
Chancellor  Walworth  held  the  contrary  doctrine,  and  based 
it  upon  what  seems  to  be  sound  reasoning. 

The  result  is,  that  the  decree  below  must  be  reveraed,  and 
a  decree  rendered  c:iving  the  Klous  and  Hillburn  chattel 
mortgage  the  place  it  originally  occupied  in  order  of  priority, 
with  costs  to.them  in  this  court  and  in  the  court  below. 

Lot  the  record  be  remitted  to  the  court  below,  that  there 
may  bo  a  reference  and  decree  in  accordance  with  the  viewa 
herein  expressed. 

The  whole  court  concurred. 


Dpxamp  v8.  Crane. 

The  cost  of  printing  the  case  in  this  court  cannot  be  included  by  the  sac 
ce«?ful  party  in  his  taxed  bill  of  costs. 


This  was  a  motion  on  part  of  the  appellant,  to  allow  the 
cost  gf  printing  the  case  to  be  taxed  with  the  costs. 
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Mr.  J.  F.  Randolphj  in  8upi)ort  of  the  motion. 

Mr.  C.  Parker^  contra. 

The  opinion  of  the  court  was  delivered  by 
The  Chief  Justice. 

The  decree  in  this  case  was  in  favor  of  the  appellant,  and 
the  costs  of  the  appeal  were  awarded  to  him.  The  case  on 
appeal  was  printed  by  him,  and  the  present  motion  is  to 
direct  the  clerk  to  include  this  expense  in  the  taxed  bill. 

This  has  never  been  the  practice.  No  bill  of  costs  can, 
probably,  l)e  produced  from  the  files  of  this  court  containing 
this  item.  This  part  of  the  expense  has  heretofore  always 
been  borne  by  the  party  bringing  the  appeal.  If,  therefore, 
this  court  had  the  power  to  award  this  expense  to  a  success- 
ful appellant,  still  no  reason  appears  to  exist  why  the  case 
should  bo  taken  out  of  the  established  course. 

Besides,  upon  examination  it  will  be  found  that  this  prac- 
tice has  a  statutory  foundation.  In  the  act  relating  to  fees 
and  casts,  {Nix.  Dig.  313,)  it  is  enacted  that  "  where  no 
fees  are  by  law  provided,  the  same  fees  shall  be  allowed  to 
the  same  oflBcers  and  persons  as  are  allowed  by  law  for  like 
services  in  the  Court  of  Chancery."  But  neither  in  the  pro- 
visions of  this  act  relating  to  this  court  nor  in  that  regula- 
ting the  fees  in  chancery,  is  there  any  allowance  which  will 
fairly  embrace  the  present  claim.  If  the  clerk  of  this  court 
had  provided  these  printed  cases,  it  would  seem  that  this 
expense  might  be  a  legitimate  charge.  But  by  the  rules  of 
this  court  the  party,  and  not  the  clerk,  is  required  to  per- 
form this  service.  Until  these  rules  are  changed  there  can 
be  no  charge  in  the  bill,  for  costs  thus  incurred. 

It  was  suggested  that  by  force  of  the  act  of  29th  March^ 
1866,  {Nix,  Dig.  119,  §  2,)  the  Chancellor  being  now  enabled 
to  order  the  cast  of  printing  the  evidence  to  be  included  in 
the  taxed  bill,  has  had  framed  a  rule  to  that  effect,  and  that, 
as  by  the  fees  and  costs  act,  the  costs  in  the  two  courts  are 
made  the  same,  this  item,  though  formerly  inadmisBi^e,  ia 
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now  made  a  legal  charge.  But  the  act  regulating  fees,  in 
the  clause  referred  to,  has  no  prospective  bearing.  The 
language  is,  that  the  same  fees  shall  be  allowed  in  this  court 
''as  are  allowed,'*  &c.,  in  the  Court  of  Chancery.  There  is 
nothing  in  these  expressions  which  indicate  a  purpose  to 
make  the  fees  in  this  court  liable  to  the  charges  which  may 
from  time  to  time  be  introduced  by  the  legislature  into  the 
fee  bill  in  the  other  court. 

The  motion  to  include  the  cast  of  printing  this  case  in  the 
taxed  bill,  must  be  refused. 


Marshman  and  wife  iw,  Conklin  and  others. 

1.  A  promise  to  execute  a  deed  or  writing  in  the  nature  of  a  dei^laration 
of  truHt  of  lands,  cannot  be  proved  by  parol. 

2.  A  party  can  have  relief,  if  at  all,  only  on  the  case  made  by  his  bill. 
Evidence  relative  to  matters  not  stated  in  the  pleading,  nor  fairly  within 
its  general  allegation,  is  impertinent,  and  connot  be  made  the  foundation  of 
a  decree. 

3.  A  failure  or  refusal  by  a  grantee  of  lands  to  execute  a  declaration  of 
trust  therefor  in  accordance  with  an  alleged  promise  so  to  do,  do«»  not,  of 
itself,  amount  to  w^hat  is  meant  in  law  by  fraud,  imposition,  unconscionable 
advantage,  or  undue  influence. 


This  was  an  appeal  from  a  decree  dismissing  complain- 
ants' bill. 

Mr.  C,  Parker,  for  appellants. 

Mr.  L  W.  Scudder,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J. 

The  complainants*  bill  sets  up  a  trust  of  certain  lands  or 
undivided  interest  therein,  conveyed  by  complainants,  who 
are  husband  and  wife,  to  the  defendant  Conklin.     The  con- 
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veyance  is  absolute  upon  its  face,  and  the  trust  is  sought  to 
be  established  by  parol.  The  relief  prayed  is  a  reconvey- 
ance by  the  defendant  Conklin,  subject  to  first  liens,  of  all 
the  lands  which  remain  unsold,  and  an  account  of  the  pro- 
ceeds of  sale  of  certain  parts  of  the  lands  which  have  been 
sold  bv  Conklin  at  auction.  The  answer  denies  the  trust, 
and  in  subatAnee  avers  that  the  conveyance  was  absolute 
and  unconditional,  and  upon  good  and  suflBcient  considera- 
tion. The  ctonsideration  paid,  or  agreed  to  be  paid,  is  shown, 
and  the  circumstances  under  which  the  conveyance  was 
made  are  minutely  detailed. 

It  is  enacted  by  the  statute  of  frauds  (Nix.  Dig., 
358,  §  11,)  that  all  declarations  or  ci'cations  of  trusts  or 
confidences  of  any  lands  shall  be  manifested  and  proved  by 
some  writing,  signed  by  the  party  who  shall  declare  such 
trust.  It  is  well  settled  by  reported  decisions  of  the  courts 
of  this  stiite,  that  an  express  trust  of  lands  can  only  be 
evidenced  by  writing,  signed  by  the  party  who  is  alleged  to 
have  created  such  trust.  Whyte  v.  Arthur y  2  C,  E,  Green 
523.  There  can  be  no  fair  pretence  that  this  trust  is  of  that 
class  which  is  mentioned  and  protected  in  the  12th  section 
of  the  statute.  The  section  last  mentioned  relates  only  to 
trusts  which  may  arise  l)y  implication  or  construction  of 
law.  The  charges  of  the  bill  in  this  case  are,  and  the  com- 
plainants have  their  right  to  relief  upon  the  alleged  fact, 
that  at  the  time  of  the  convevance  to  the  defendant  Conklin, 
he  promised  to  execute  to  Mrs.  Marshman  a  deed  or  writing 
in  the  nature  of  a  declaration  of  trust,  showing  her  bene- 
ficial interest  in  the  property. 

There  l>eing  no  such  evidence  of  the  alleged  trust  as 
required  by  the  statute,  the  complainants  must,  on  this 
ground,  fail  in  their  suit. 

The  property  in  question  was  the  separate  property  of 
Mrs.  Marshman,  and  the  only  consideration  of  the  convey- 
ance to  Conklin  was  a  debt  of  the  husband,  on  bond  origin- 
ally given  to  Conklin,  which  he  had  assigned  with  a 
guaranty  of  payment     This  debt  Conklin  paid  according  to 
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agreement,  with  money  raised  on  his  own  l>ond  or  note, 
secured  by  mortgage  on  the  premises  conveyed  to  him. 
Prior  to  the  conveyance  now  in  dispute,  Conklin  was  the 
owner  of  an  equal  undivided  half  of  the  premises,  Mrs.  Marsh- 
man  being  the  owner  of  the  other  half.  The  learned 
counsel  who  argued  for  the  complainants,  earnestly  insisted 
that  suflBcient  evidence  appears  in  the  case  to  induce  the 
belief  that  the  conveyance  had  been  procured  by  fraud, 
imposition,  unconscionable  advantage,  or  undue  influence. 

The  answer  to  this  ground  for  relief  is  two  fold.  In  the 
first  place,  no  such  issue  is  made  by  the  pleadings.  On  the 
contrary,  the  bill  alleges  an  express  trust,  and  seeks  to  liave 
the  same  carried  into  execution.  We  cannot  now  find  the 
defendant  guilty  of  fraud  and  imposition,  and  decree  against 
him  on  that  ground,  when  no  such  charge  has  been  made 
against  him.  The  complainants  must  recover,  if  at  all,  on 
the  case  made  by  tln?ir  bill.  That  is  the  only  case  the 
defendant  has  been  called  upon  or  had  an  opportunity  to 
answer.  The  rule  is  aptly  stated  by  Chancellor  Williamson, 
in  the  case  of  Van^civer  v.  BryaUj  2  Beas,  43G,  thus : 
*^  Evidence  relative  to  mattei*s  not  stated  in  the  pleading, 
nor  fairly  within  its  general  allegation,  is  impertinent,  and 
cannot  be  made  the  foundation  of  a  decree."  To  the  samo 
effect  are  the  cases  of  Parsoiu  v.  Ifeston,  3  Stockt  15G, 
and  Moor 68  v.  MooreSj  1  C.  E.  Green  270.  In  the  second 
place,  neither  of  the  complainants  in  their  evidence  inti- 
mate that  they  were  in  anywise  imposed  on,  save  in  that 
their  confidence  in  the  defendant  was  misplaced.  They 
may  have  believed  that  he  would  fulfill  his  promise,  and 
execute  the  declaration  of  trust.  He  failed  to  do  so.  As- 
suming all  this  to  be  true,  it  does  not  amount  to  what  is 
meant  in  law  by  fraud,  imposition,  unconscionable  advant- 
age, or  undue  influence.  There  was  no  mistake  or  misrep- 
resentation as  to  the  subject  matter,  consideration,  or  form 
of  the  conveyance.  The  complainants  probably  entertained 
the  mistaken  notion  that  the  defendant  could  be  compelled 
to  execute  a  declaration  of  trust,  in  case  he  should  refuse  to 
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do  80.     This  was,  at  most,  but  a  mistake  of  law,  against 
which  a  court  of  equity  cannot  grant  relief. 

Nor  can  I  perceive  that  the  fact  that  the  owner  of  the 
property  who  now  sets  up  the  trust  is  a  married  woman, 
varies  the  case.  It  is  not  disputed  that  the  deed  was  exe- 
cuted and  acknowledged  in  such  form  as  to  pass  the  estate 
of  a  /erne  covert  In  the  case  of  Demarest  v.  Wpikoop,  3 
Johns.  Ch.  144,  Chancellor  Kent,  says:  "There  is  no 
doubt  that  a  wife  may  sell  or  mortgage  her  separate  prop- 
erty for  her  husband's  debts.  Her  deed,  under  her  separate 
examination  before  a  competent  oflScer,  is  as  valid  with  us 
as  if  she  passed  her  estate  by  fine  at  the  common  law."  I 
think  there  can  be  no  question  that  the  same  rule  prevails 
in  this  stat«.  There  is  a  class  of  cases  to  the  effect  that 
while  courts  of  equity  will  permit  a  married  woman  in 
many  respects,  to  transact  as  to  her  separate  property  as  if 
a  feme  sole,  it  requires  all  such  transactions  to  be  fair  and 
open,  and  free  of  fraud,  imposition,  unconscionable  advant- 
age, or  undue  influence.  1  Story's  Eq.  Jur.y  §  243 ;  Dalbiac 
V.  Dalbiac,  16  Ves,  125.  I  am  not  aware,  however,  that  the 
doctrine  of  these  cases  in  anywise  affects  the  questions  now 
before  this  court. 

Mr.  Marshman,  in  one  part  of  his  evidence  says,  that  the 
document  or  paper  which  Conklin  was  to  give,  was  to  show 
that  the  complainants  had  a  half  interest  in  the  sale  of  the 
property.  If  by  this  he  means  to  say  that  the  conveyance 
was  made  upon  the  consideration  that  the  grantors  should 
receive  a  certain  portion  of  the  proceeds  of  the  sale  of  the 
property,  and  such  should  turn  out  to  be  the  truth  of  the 
case,  it  may  be  that  they  have  an  action  at  law  for  such 
share  of  the  proceeds,  but  I  have  not  been  able  to  find  any 
ground  of  equity  upon  which  the  case,  as  now  presented  on 
the  pleadings  and  proofs,  can  rest. 

The  decree  below  must  be  afiirmed  with  costs. 

The  whole  court  concurred. 
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The  Jersey  City  and  Hoboken  Horse  Railroad  Com- 
pany, appellants,  and  The  Jersey  City  and  Bergek 
Railroad  Company,  resj^ndents. 

The  J.  C.  and  H.  Horse  Railroad  Company,  and  the  J.  C.  and  B.  Rail- 
road Company,  were  authorized  \ry  their  charter, to  build  a  railroad  through 
<'^rtain  streets  of  Jen«ey  City,  to  the  ferrj'.  subject  to  first  obtaining  the 
consent  of  the  common  council.  By  an  ordinance,  passed  December  ISih, 
l»r)9,  the  J.  C.  Jind  B.  Company  were  authorized  to  lay  a  sin^e  track  in 
certain  streets.  The  3d  section  of  that  ordinance  imposed  the  following 
condition  :  "  The  consent  to  the  said  company  to  lay  said  track  in  Mont- 
gomer}'  street  to  Newark  avenue,  and  in  Newark  avenue  to  Grove  street, 
and  in  (Jrove,  Gregory,  and  York  streets,  as  ttaUd  in  the  firtt  9edion^  is  upon 
condition  that  the  J.  C.  and  H.  Horse'  Railroad  Company  shall  have  the 
joint  use  for  their  cai*?,  of  any  track  that  shall  te  laid  in  said  streets  by 
virtue  of  such  consent,  and  that  if  any  disagreement  shall  arise  between 
said  two  companies,  as  to  the  expense  or  manner  of  laying  said  tracks,  or 
the  use  thereof,  such  disagreement  shall  be  finally  adjudicated  and  settled 
by  the  common  council."  The  ^M\\  section  provided  that  the  ordinance 
should  go  into  effect  as  soon  as  the  J.  C.  and  B.  Company  should,  under 
their  signature  and  seal,  agree  that  they  would  apply,  at  the  next  session  of 
the  legislature,  and  obtain  if  possible  an  amendment  to  their  charter,  so 
that  in  obtaining  the  consent  of  the  common  council  to  lay  their  rails,  they 
should  bt'  subject  to  such  conditions  as  said  council  by  ordinance  may  have 
imposed.  Such  agreement  was  executed  by  the  Bergen  Company,  December 
14th.  They  accordingly  obtained  a  supplement  to  their  charter,  which  was 
approved  March  17th,  1860.  The  2d  section  of  that  supplement  provides: 
"  That  the  said  J.  C.  and  B.  Railroad  Company,  in  laying,  repairing,  and 
maintaining  their  rails,  and  constructing  their  roads  in  the  streets  of  Jersey 
('ity,  shall  be  subject  to  such  conditions  as  the  common  council  of  said  city 
in  the  ordinance  granting  consent  to  lay  such  rails  and  construct  said  road, 
shall  have  imposed,  or  shall  impose  u])on  said  company."  The  common 
council  passe<l  an  ordinance  January  10th,  1800,  authorizing  the  J.  C.  and 
H.  Company  to  lay  a  single  track  through  certain  streets.  The  3d  section 
of  this  ordinance  provides,  that  the  Hoboken  Company  shall  have  the 
joint  use  of  the  tracks  of  the  Bergen  Company,  so  far  as  may  be  necessary 
Xo  run  the  cars  of  the  Hoboken  Company  to  and  from  their  tracks  in  cer- 
tfin  streets  to  Hudson  street,  upon  their  ayrefmcnt  with  the  Bergen  Com- 
pany, in  acconlance  with  section  three  of  their  ordinance  passed  December 
13th,  \m).     Held— 

1.  That  the  condition  of  the  3d  section  of  the  Bergen  Company's  ordi- 
nance is,  by  virtue  of  their  agreement  with  the  Hoboken  Company,  and  of 
the  2d  section  of  said  supplement  of  1860,  as  eflfectually  a  part  of  that  sup- 
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plement  as  if  embodied  in  terms  therein,  and  binding  upon  the  Bergen 
Company,  and  the  Hoboken  Company  is  entitled  to  the  joint  use  of  the 
Bergen  Company's  track  through  the  streets  specified. 

2.  That  right,  though  vested,  cannot  be  exercised  entirely  at  the  expenfe 
of  the  Bergen  Company. 

3.  The  provision  that,  in  case  of  disagreement  between  the  companies  as 
to  the  expense  or  manner  of  laying  the  tracks,  or  their  use,  such  disagree- 
ment should  be  finally  adjudicated  and  settled  by  the  common  council,  was 
proper  and  lawful.  It  became  embodied  in  the  act  of  incorporation,  and 
is  a  condition  on  which  the  franchise  is  to  be  enjoye<l,  and  does  not  depend 
merely  upon  the  force  of  an  agreement  to  arbitrate. 

4.  The  termination  of  the  agreement  as  to  the  terms  of  use  of  tracks 
through  certain  streets  (pursuant  to  notice,  in  accordance  with  the  terms  of 
the  agreement)  did  not  affect  the  riffht  of  joint  use  of  the  Bergen  Company's 
tracks,  or  entitle  the  Bergen  Company  to  enjoin  the  use  by  the  other  until 
a  new  agreement  could  be  made,  or  the  common  council  should  adjudicate 
the  matter. 

5.  The  common  council  had  no  power  to  declare  a  forfeiture  by  the  Hc- 
boken  Company  of  their  right  to  use  the  Bergen  Company's  tracks,  for 
non-payment  of  the  amount  adjudicated.  That  right  is  vested,  and  no 
authority  was  given  to  the  council  to  forfeit  for  non-payment. 

6.  The  words  "  upon  their  agreement,"'  Ac,  in  the  3d  section  of  the  ordi- 
nance of  January  10th,  1860,  do  not  qualify  the  right  of  the  Iloboken 
Company  :  that  right  became  fixed  by  the  ordinance  of  December  13th,  1859. 

7.  The  true  intention  of  the  said  ordinance  of  January  10th,  1800,  was 
only  to  subject  the  joint  use  to  just  such  condition  as  was  container!  in  the 
3d  section  of  the  Bergen  Company's  ordinance. 

8.  The  tracks  of  the  Bergen  Company  subject  to  the  joint  use  by  the 
Hoboken  Company  are  those  only,  named  in  the  3d  section  of  the  Bergen 
Company's  ordinance  of  December  13th,  185J). 


The  opinion  of  the  Chancellor  is  reported  in  5   C.   E^ 
Green  62. 

Mr.  Gilchrist,  Attorney-General,  for  appellants. 

Mr,  L,  Zabriskie  and  Mr,  I.  W.  Scudder,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J. 

This  is  an  appeal  from  an  order  of  the  Chancellor,  made 
on  bill,  answer,  and  aflSdavits,  enjoining  the  appellants  from 
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using  certain  horse  car  tracks  of  the  respondents  in  Jersey 
City.  The  tracks  in  question  run  from  near  the  Jersey 
ferry,  through  Montgomery  street  and  Newark  avenue  to 
Jersey  avenue,  and  fi'om  the  intersection  of  Grove  street 
with  Newark  avenue,  through  Grove  and  other  streets  back 
to  Montgomery  street,  near  the  ferry.  Both  of  these  rail- 
road companies  were  incorporated  in  1859,  and  each  was 
authorized  to  build  a  railroad  through  the  streets  of  Jersey 
City  to  the  ferry,  subject  to  first  obtaining  the  consent  of 
the  common  council.  On  the  13th  day  of  December,  1859, 
the  common  council  passed  an  ordinance  (a]  -proved  by  the 
mayor,  December  20th,  1859),  authorizing  the  Jersey  City 
and  Bergen  Railroad  Company  to  lay  a  single  track  in 
Montgomery  street  from  Hudson  street  (which  is  near  the 
ferry)  to  Newark  avenue,  and  through  Newark  avenue  to 
the  westerly  boundary  of  the  city,  and  through  Grove 
street  from  Newark  avenue  to  Montgomery  street,  through 
Montgomery  street  to  Gregory  street,  and  through  Gregon^ 
street  to  York,  and  through  York  to  its  junction  with  Hud- 
son street,  and  through  Hudson  to  Montgomery  street 
(which  is  the  beginning  near  the  ferry.)  The  authority 
also  extended  to  other  streets,  but  onlv  those  stated  are  in- 
volved  in  the  present  issues.  These  provisions  are  con- 
tained in  the  first  section  of  the  ordinance,  and  the  third 
section  imposed  the  following  condition :  "  The  consent  to 
the  said  company  to  lay  said  track  in  Montgomery  street  to 
Newark  avenue,  in  Newark  avenue  to  Grove  street,  and 
in  Grove,  Gregory,  and  York  streets,  as  stated  in  the  first 
section^  is  upon  condition  that  the  Jersey  City  and  Hoboken 
Horse  Railroad  Company  shall  have  the  joint  use  for  their 
cars  of  any  track  that  shall  be  laid  in  said  streets  by  virtue 
of  such  consent ;  and  that  if  any  disagreement  shall  arise 
between  said  two  companies,  as  to  the  expense  or  manner  of 
laying  said  tracks,  or  the  use  thereof,  that  such  disagree- 
ment shall  be  finally  adjudicated  and  settled  by  the  common 
council  of  said  city."  Other  conditions  were  also  imposed; 
and  the  ninth  section  provided  that  the  ordinance  should 
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go  into  effect  as  soon  as  the  Jersey  City  and  Bergen  Com- 
pany should,  under  their  signature  and  seal,  agree  that  they 
would  apply  for,  at  the  next  session  of  the  legislature,  and 
obtain,  if  possible,  an  amendment  to  their  charter,  so  that  in 
obtaining  the  consent  of  the  common  council  to  lay  their 
rails,  they  should  be  subject  to  such  conditions  as  said 
council,  by  ordinance,  may  have  imposed.  In  compliance 
with  that  section,   the  Bergen  company,  December  14th, 

1859,  executed  to  the  city  an  agreement  that  in  considera- 
tion of  the  consent  to  lay  rails,  by  the  ordinance  passed 
December  13th,  1859,  they  would  apply  for  an  amendment, 
by  which  they  would  be  made  subject  to  the  conditions  that 
the  common  council  may  have  imposed  upon  them  by  that 
ordinance,  and  that  they  would,  if  possible  by  fair  and  law- 
ful means,  obtain  the  passage  of  the  same ;  which  agreement 
was  on  the  day  of  the  approval  of  the  ordinance  filed  with 
the  city.  After  that,  the  Bergen  Company  obtained  a  sup- 
plement to  their  charter,  (approved  March  17th,  I860,)  the 
first  section  of  which  makes  them  subject  to  city  taxes  and 
water  rents,  according  to  one  of  the  conditions  of  the  ordi- 
nance, and  specially  provides  that  the  amount  of  such  taxes 
shall  be  deducted  from  the  one-half  of  one  per  cent.,  which^ 
in  their  charter,  they  were  bound  to  pay  the  state  treasurer 
in  lieu  of  all  other  taxes ;  and  then  follows  the  next  section 
in  these  words :  "  That  the  said  Jersey  City  and  Bergen 
Railroad  Company  in  laying,  repairing,  and  maintaining 
their  rails  and  constructing  their  roads  in  the  streets  of 
Jersey  City,  shall  be  subject  to  such  conditions  as  the  com- 
mon council  of  said  city,  in  the  ordinance  granting  consent 
to  lay  such  rails  and  construct  said  road,  shall  have  imposed, 
or  shall  impose  upon  said  company.*'  Previous  to  the  pas- 
sage of  this  supplement,  the  common  council,  January  10th, 

1860,  passed  an  ordinance  (approved  by  the  mayor,  January 
18th,  1860),  by  which  authority  was  given  to  the  Jersey 
City  and  Hoboken  Horse  Railroad  Company  to  lay  a  single 
track,  commencing  at  the  intersection  of  Newark  avenue 
and  Jersey  avenue,  through  Jersey  avenue  and  other  streets 
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to  North  Fourth  street,  and  througli  North  Fourth  street 
to  Grove  ;  thence  north  through  Grove  street  to  the  north- 
erly boundary  of  the  city;  and  also  from  the  iHter^ection  of 
Newark  avenue  and  Grove  street,  north  through  Grove 
street  to  North  Fourth  street,  &c.  And  in  the  third  section 
of  that  ordinance  it  was  provided  that  the  Hoboken  Com- 
pany shall  have  the  joint  use  of  the  tracks  of  the  Jersey 
City  and  Bergen  Campany,  so  far  as  may  be  necessary  to 
run  the  cars  of  the  Hoboken  Company  to  and  from  their 
tracks  in  Jersev  avenue  and  Grove  street  to  Hudson  street, 
upon  their  agreement  with  the  Jersey  City  and  Bergen 
Company,  in  accordance  with  section  three  of  their  ordinance, 
passed  December  13th,  1859. 

These  two  ordinances  show  the  relation  of  the  companies 
to  the  city  and  the  character  of  consent  that  had  been 
given  when  the  supplement  was  passed.  Montgomery  street 
and  Newark  avenue  together  formed  the  main  route  from 
the  ferry,  and  each  company  needed  its  use ;  the  Hoboken 
Company  to  get  from  the  ferry  to  connect  with  their  tracks 
in  Grove  street  and  Bergen  avenue,  the  Bergen  Company  to 
get  through  the  city  to  the  westerly  boundary;  and  both  in 
returning  to  the  ferry,  needed  the  route  through  Grove 
street  from  Newark  avenue,  and  thence  through  the  different 
streets  to  Montgomery  street  at  Hudson  street ;  and  the 
common  council,  by  the  two  ordinances,  evidently  intended 
to  make  provision  for  the  accommodation  of  each  company 
by  the  one  track.  Both  companies  built  their  tracks  upon 
the  strength  of  those  ordinances  and  supplement  of  1860, 
the  tracks  in  Montgomery  street  and  Newark  avenue,  and 
from  Newark  avenue  through  Grove  and  the  other  streets 
returning  to  the  ferry,  being  built  at  the  expense  of  the 
Bergen  Company.  The  validity  of  the  injunction  depends 
upon  the  right  of  the  Hoboken  Company  to  use  those  tracks 
between  the  ferry  and  Grove  street  and  Jersey  avenue,  and 
that  depends  upon  the  construction  and  effect  of  the  ordi- 
nance of  December  13th,  1859,  and  the  supplement  of  1860. 
The  legality  of  the  conditions  in  the  ordinance  without  the 
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aid  of  the  act,  need  not  be  discussed,  as  the  act  in  effect 
validated  all  such  conditions  as  were  within  its  scope,  and 
gave  them  the  force  of  legislative  enactments.  Does  the  act 
then  include  the  condition  of  the  third  section  of  the  Bergen 
Company's  ordinance  ? 

That  section  says  that  the  consent  to  lay  said  track,  &c., 
is  upon  condition  tliat  the  Hoboken  Company  shall  have  the 
joint  use  of  any  track  that  shall  be  laid  in  said  streets  by 
virtue  of  such  consent,  &c.  The  supplement  says  that  the 
Bergen  Company  in  laying,  repairing,  and  inaintaining  their 
rails  and  constructing  their  roads,  shall  be  subject  to  such 
conditions  as  the  common  council,  in  the  ordinance  granting 
consent  to  lay  such  rails  and  construct  such  road,  shall  have 
imposed,  &c.  No  verbal  analysis  of  the  statute  is  required 
to  ascertain  its  application.  One  great  object  of  the  city 
was  to  dispense  with  the  necessity  of  two  tracks.  Each 
company  was  empowered  by  its  charter  to  construct  a  road 
to  the  ferry  with  the  consent  of  the  city,  and  the  consent  to 
the  Bergen  Company  was  upon  the  express  condition  that 
the  other  company  should  have  the  joint  use  of  their  tracks, 
thereby  intending  that  one  set  of  tracks  should  answer  for 
both.  The  agreement  to  apply  for  an  amendment,  by  which 
the  Bergen  Company  would  be  made  subject  to  the  con- 
ditions imposed  by  the  ordinance  granting  consent  to  lay 
their  rails,  clearly  includes  the  condition  of  the  third  sec- 
tion ;  the  supplement  of  1860  is  a  fulfillment  of  that  agree- 
ment, and  its  terms  are  suflSciently  broad  to  embrace  what 
the  agreement  contemplated.  It  certainly  could  not  be 
required  of  us  to  restrict  the  full  operation  of  the  words,  or 
to  adopt  any  stinted  construction,  whereby  the  act  may  be 
made  less  comprehensive  than  the  agreement.  I  am  unwil- 
ling to  hold  that  the  second  section  applies  only  to  the 
material  laying  and  maintaining  of  the  rails,  and  not  to  the 
conditions  upon  which  the  laying  was  authorized.  That 
flection  embraces  the  third  section  of  the  ordinance,  and  by 
reason  thereof  the  same  has  become  as  effectually  a  pai't  of 
the  supplement  as  if  embodied  in  terms  therein. 
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What,  then,  is  the  effect  of  that  legislative  provision  ?  It 
dispensed  with  the  necessity  of  any  consent  by  the  city  for 
any  separate  traqk  to  enable  the  Hoboken  Company  to  reach 
the  ferry,  and  subjected  the  franchises  of  the  Bergen  Com- 
pany to  the  joint  use  by  the  other  company  of  certain  tracks 
to  accomplish  that  purpose.  The  right  of  the  Bergen  Com- 
pany to  lay  their  rails  was  burthened  with  that  joint  use, 
and  the  same,  by  necessary  implica^tion,  inured  to  the  benefit 
of  the  Hoboken  Company,  for  whom  the  provision  'was  in- 
tended. Here  were  two  corporations,  each  empowered  to 
construct  a  road  to  the  ferry,  and  instead  of  separate  tracks, 
consent  was  given  to  one  company  to  lay  down  a  particular 
route,  upon  condition  that  the  other  should  have  the  joint 
use  of  it  on  certain  terms.  Now,  with  the  franchises  of  one 
company  burthened  with  that  condition,  and  the  other 
authorized  to  operate  the  same  kind  of  a  road  to  the  same 
locality,  it  must  follow,  as  a  necessary  construction,  that  the 
company  for  whose  benefit  the  condition  was  imposed,  is 
entitled  to  it.  This  is  purely  a  matter  of  construction  and 
application  of  legislative  grant  or  franchise,  and  is  not  con- 
trolled by  the  question,  whether  a  third  person  can  claim 
the  benefit  of  a  mere  contract  to  which  he  was  not  pri\y. 
The  Hoboken  Com.pany  was  entitled  to  the  benefit  of  the 
third  section  of  the  ordinance  by  force  of  the  supplement, 
and  that  is  a  vested  right  which  the  Bergen  Company  can- 
not impair,  and  subject  to  which  the  tracks  of  the  Bergen 
Company  were  laid.  This  is  not  a  case  of  taking  private 
property  for  public  use.  The  tracks  were  laid  subject  to  the 
joint  use,  and  the  franchises  must  be  enjoyed  accordingly. 

The  next  inquiry  is,  as  to  the  terms  under  which  the 
right  of  the  Hoboken  Company  is  to  be  enjoyed.  Is  it  a 
right,  although  vested,  that  may  be  exercised  entirely  at  the 
expense  of  the  Bergen  Company  ?  I  think  not.  The  ordi- 
nance docs  not  expressly  say  that  the  Hoboken  Company 
shall  be  liable  to  contribute  towards  the  expense  of  laying 
the  track,  or  pay  for  the  use  if  they  do  not,  but  the  fair 
meaning  is  that  they  shall  be  liable  to  bear  a  part  of  the 
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expense  of  the  construction  of  the  tnicks  and  their  raainto- 
nance,  or  to  compensate  in  some  [way  for  the  use,  if  the 
tracks  are  laid  and  maintained  at  the  expense  of  the  Bergen 
Company.  That  conclusion  is  warranted  from  the  provision, 
that  if  any  disagreement  shall  arise  between  the  two  com- 
panies as  to  tlie  expense  or  manner  of  laying  the  tracks,  or 
the  use  thereof,  such  disagreement  shall  be  finally  ad- 
judicated and  settled  by  the  common  council.  This  pre-sup- 
poses  an  agreement  by  the  parties  interested  concerning  the 
construction  of  the  tracks,  or  an  equivalent  for  the  use,  but 
in  case  they  disagreee,  then  the  common  council  must  adju- 
dicate and  settle  it.  The  failure  of  the  companies  to  agree, 
does  not  defeat  the  right  of  use,  for  that  is  vested.  The 
right  continues,  and  the  disagreement  is  to  be  settled  in  the 
way  pointed  out  by  the  ordinance.  There  can  be  no  objec- 
tion to  such  a  i)rovision  being  embodied  in  an  act  of  incor- 
poration, and  making  it  a  condition  under  which  a  franchise 
is  to  be  enjoyed.  Such  is  the  case  before  us,  and  it  does 
not  depend  ui)on  the  mere  force  of  agreements  between  par- 
ties to  arbitrate.  By  treating  the  right  tts  vested,  the 
puVjlic  are  secure  in  the  continuance  of  their  accommoda- 
tion without  interruption  by  disagreements.  The  com- 
panies are  to  agree,  if  possible ;  and  if  not  able,  a  special 
mode  of  settlement  is  i)rovided,  to  which  resort  must  be  had 
before  the  aid  of  the  courts  is  sought.  Now  in  point  of 
fact  the  companies  did  agree  that  the  Hoboken  Company 
.^hould  use  the  tracks  of  the  other  in  question,  in  consider- 
ation of  the  use  by  the  other  of  the  tracks  of  the  Hoboken 
(.'Ompany  through  Grove  street,  north  of  Newark  avenue, 
in  order  to  make  a  communication  for  the  Bergen  Company 
from  the  Jersey  ferry  to  the  Pavonia  ferry,  via  Grove  street 
and  Pavonia  avenue,  subject  to  the  right  to  terminate  the 
same  on  notice,  and  in  accordance  with  that  arrangement, 
each  company  ran  its  cars  for  several  years,  and  up  to 
March  23d,  1868,  when  the  Bergen  Company  terminated 
the  same  by  notice,  they  having  in  August  before  built  a 
track  in  Erie  street,  (next  parallel  with  Grove,)  to  Pavonia 
Vol.  VI.  2  o 
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aveiiue,  which  they  used  instead  of  the  Grove  street  routo. 
Ujx)n  the  termination  of  that  an^angement,  a  disagreemeui 
arose  about  compensation  for  the  use  of  the  track  by  the 
Hoboken  Company,  but  such  termination  of  the  agreement 
did  not  affect- the  right  of  joint  use,  or  entitle  the  Bergen 
Company  to  enjoin  the  use  by  the  oth^r  until  a  new  agree- 
ment could  be  made,  or  the  common  council  should  adjudi- 
cate the  matter.  But  the  companies  having  disagreed,  the 
council,  September  loth,  1868,  pa.ssed  an  ordinance  requiring 
the  Hoboken  Company  to  pay  $300  a  year,  from  the  1st  of 
May  previous,  for  each  car  run  upon  the  tracks,  in  monthly 
payments,  from  the  date  of  tlie  ordinance,  the  amount  be- 
tween the  1st  of  May  and  that  time  to  be  paid  immediately, 
and  in  default  of  payment  on  demand,  the  Hoboken  Com- 
pany to  cease  all  use  of  the  tracks  of  the  Bergen  Company, 
and  the  latter  company  to  be  released  from  all  conditions  ami 
obligations  on  account  of  the  provisions  of  the  third  section 
of  the  ordinance,  approved  December  20th,  1859.  Default 
having  been  made  in  the   payment,- the  respondents  also 

claim  that  bv  reason  of  that  ordinance  the  Hoboken  Com- 
pany  had  no  further  right  to  use  their  tracks.  The  Hoboken 

Company  attack  that  ordinance  for  various  reasons,  and 
among  them,  that  the  council  had  no  power  to  forfeit  or  de- 
feat their  right.  This  necessarily  follows,  if  we  regard  the 
right  as  vested,  as  there  is  no  authority  given  to  the  council 
to  declare  that  the  right  shall  cease  for  non-payment  of  the 
amount  they  adjudicate.  They  may  determine  what  shall 
be  paid,  if  they  choose  to  settle  the  matter  in  that  way,  but 
cannot  forfeit  for  non-payment  any  more  than  they  could 
issue  an  execution  to  collect  the  money.  When  the  adjudi- 
cation is  properly  made,  if  in  the  shape  of  a  money  com- 
j)ensation,  its  collection  may  be  enforced  in  the  proper  court, 
but  not  by  any  forfeiture  of  the  right  to  use  the  tracks. 
Whether  the  ordinance  of  September  15th,  1868,  is  good  or 
bad,  as  fixing  the  amount  of  compensation  to  be  paid,  nee^l 
not  now  be  asked;  for  if  good,  the  respondents  have  a  legal 
remedy  for  the  recovery  of  the  money,  and  if  bad,  a  proper 
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adjudication  by  the  council  in  the  absence  of  an  agreement 
by  the  parties,  is  a  precedent  condition  to  any  recovery, 
if  such  adjudication  can  be  had  ;  and  whether  had  or  not, 
any  remedy,  whether  legal  or  equitable,  must  be  based  upon 
the  recognition  of  the  right  of  joint  use  as  vested.  The 
words  "  upon  their  agreement,"  &c.,  in  the  third  section  of  the 
ordinance  of  January  18th,  1860,  do  not  qualify  or  em- 
barrass the  right  of  the  Hoboken  Company,  for  as  already 
stated,  that  right  became  fixed  by  the  ordinance  of  Decem- 
ber 20th,  1859,  validated  by  the  "act  of  1860.  The  third  sec- 
tion of  the  January  ordinance  has  no  legal  efficacy  in 
securing  the  joint  use,  and  has  received  no  legislative  sanc- 
tion. The  true  intention  of  it,  however,  was  only  to  subject 
the  joint  use  to  just  such  condition  as  was  contained  in  the 
third  section  of  the  Bergen  Company's  ordinance. 

The  ordinance  of  January  12th,  1869,  passed  by  the 
council,  fixing  the  yearly  sum  of  $100  per  car  instead  of 
-$300,  is  not  of  any  importance  in  the  issues  before  us.  Its 
validity,  therefore,  is  undetermined. 

The  question  of  abandonment  raised  in  the  bill,  can  l)e 
disposed  of  by  the  remark  that  the  reason  why  the  Hoboken 
Company  ceased  to  use  the  tracks  for  a  few  months  is  in 
dispute,  and  besides,  there  is  no  evidence  to  conclude  that 
the  right  of  the  company  has  been  abandoned. 

It  remains  only  to  consider  what  tracks  the  Hoboken 
Company  are  entitled  to  use.  The  ordinance  of  the  Bergen 
Company  is  the  effective  one,  and  that  cannot  be  held  to  ex- 
tend bevond  Grove  street  in  Newark  avenue.  The  third 
section  designates  the  first  part  of  the  route,  in  Montgomery 
street  to  Newark  avenue  and  in  Newark  avenue  to  Grovi* 
street ;  and  the  other  part  is  designated  in  Grove,  Gregoiy, 
and  York  streets,  as  stated  in  the  first  section.  There  is 
,some  difficulty  in  the  phraseology  of  this  latter  clause,  i)arts 
of  streets  necessary  to  complete  the  route  to  the  intersec- 
tion of  Hudson  and  Montgomery  streets,  at  the  ferry,  being 
left  out ;  but  regarding  the  track  as  continuous,  and  refer- 
ring it  to  the  first  section,  it  may  well  be  held  as  embracing 
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the  description  of  that  section,  extending  through  Grove 
street  from  Newark  av.enue,  and  thence  through  the  dif- 
ferent streets  named  to  Hudson  street,  and  through  that  to 
Montgomery  street.  Such  has  been  the  practical  construc- 
tion of  the  parties,  and  the  respondents  make  no  insistment 
to  the  contrary.  The  Hoboken  ordinance  gives  the  consent 
of  the  city  for  the  joint  use  of  the  tracks  to  and  from  the 
Jersey  avenue  tracks ;  but  after  the  passage  of  the  Bergen 
(/ompany's  ordinance,  limiting  the  joint  use  to  Grove  street, 
I  do  not  consider  that  the  council  could  qualify  the  consent 
they  had  given  by  compelling  a  joint  use  of  tracks  not 
already  burthened.  The  supplement  of  1860  made  the 
Bergen  Company  subject  only  to  such  conditions  as  the 
council  i/i  that  company  s  ordinance  shall  have  imposed, 
or  shall  impose  upon  said  company.  No  additional  burthen 
lias  been  imposed  since  the  passage  of  that  act.  Between 
Grove  street  and  Jersey  avenue,  in  Newark  avenue,  the  Ho- 
boken Company  show  no  right  to  the  joint  use  of  the  re- 
spondents' track;  and  therefore,  to  that  extent  only  the 
injunction  should  be  retained,  but  in  all  other  respects  the 
order  for  its  allowance  should  l)e  reversed.  The  appellant* 
may  be  allowed  the  costs  of  this  appeal. 

The  decree  was  reversed  by  the  following  vote : 

For  reversal — Beaslky,  C.  J.,  Bedle,  Clement,  Dal- 
lUMPLE,  Kennp:dy,  Olden,  Scudder,  Vail,  Van  Syckel, 
Wales,  Woodhull.     11. 

For  ajjirmance — 0(;dex. 
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Harris  and  othei*s,  appellants,  and  Vandkrveer's  Exec- 
utor, respondent. 

1.  At  the  time  of  the  execution  of  the  will  tlie  testator's  hearing  wan 
seriously  impaired,  and  his  eyesight  almost  gone;  probate  of  the  will 
refused,  because  it  did  not  appear  that  its  contents  were  in  any  way  made 
known  to  him  before  or  at  the  time  of  its  execution. 

2.  The  burden  of  proof  is  on  the  proponent  ,*  it  will  not  be  jiresumed  from 
the  fact  that  the  testator  had  testamentary  capacity,  that  he  would  not 
have  executed  the  will  without  understanding  ita  contents. 

3.  Not  necessary  to  decide  whether  testator's  declarations,  before  and 
-after  execution  of  the  will,  are  admissible. 


This  is  an  ai)peal  by  the  caveators  from  a  decree  of  the 
Prerogative  Court,  admitting  to  probate  the  will  of  the  late 
Dr.  Henry  Vanderveer.  The  opinion  of  tlu^  Ordinary  is 
reported  in  5  C,  E,  Green  463. 

Mi\  WurtSy  Mr,  Shipuhan,  and  Mr,  C,  Parker,  for  api)el- 
lants. 

Mr,  Williaiiison  and  Mr,  Frelinghuyaen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Van  Syckel,  J. 

The  several  appeals  in  this  case  submit  to  review  the 
right  of  the  respondent  to  have  probate  of  a  paper  bearing 
date  August  23d,  1865,  purporting  to  have  been  executed 
by  Dr.  Henry  Vanderveer,  lat«  of  the  county  of  Somerset 
as  his  last  will  and  testament. 

The  rights  of  the  next  of  kin  and  the  heir-at-law,  upDii 
the  death  of  the  ancestor  intestate,  to  such  worldly  estate  as 
he  may  leave,  is  securely  guarded  by  our  laws,  and  can  be 
divested  only  by  a  testament  executed  in  strict  conformity 


562       COURT  OF  ERRORS  AND  APPEALS. 


Harris  r.  Vandorveer's^  Executor. 


with  law.  While  the  courts  of  this  state  have  ever  guarded 
with  exacting  jealousy  the  right  of  testamentary  di8position^ 
the  burden  has  always  been  cast  upon  the  proponent,  of 
establishing  a  strict  compliance  with  every  essential  to  the 
validity  of  a  will. 

The  will  in  this  case  has  been  assailed  upon  three  prin- 
cipal grounds.  1.  Want  of  testamentary  capacity.  2. 
Undue  influence  on  the  part  of  Dr.  Cornell.  3.  Imposition 
of  the  instrument  upon  the  testator  without  a  full  knowledge 
on  his  part  of  its  contents. 

The  evidence  presents  the  testator,  both  before  and  after 
the  execution  of  this  paper,  as  a  man  of  vigorous  intellect, 
a  gentleman  of  the  old  school,  of  much  culture  and  refine- 
ment, and  exempt  in  a  rare  degree  from  physical  and  men- 
tal infirmity,  at  the  advanced  age  of  more  than  four  score 
years ;  and  although  at  the  date  of  the  disputed  will  his  eye- 
sight and  hearing  were  much  affected  and  his  general  health 
impaired,  there  is  no  sufficient  evidence  which  denies  to  the 
testxtor  the  possession  of  testamentary  capacity.  There  is, 
also,  an  absence  of  evidence  to  show  that  Dr.  Cornell,  how-^ 
ever  much  he  may  have  urged  his  good  offices  on  the  testa- 
tor, or  whatever  may  have  been  his  desire  to  secure  for 
himself  or  his  son  a  place  in  his  testamentary  disposition,, 
had  acquired  such  influence  as  would  have  enabled  him  un- 
duly to  induce  the  testator  to  execute,  with  full  knowledge 
of  its  contents,  any  paper  which  did  not  express^  his  own 
purposes  with  regard  to  his  estate. 

The  case  of  the  appellants  must  stand,  if  at  all,  upon 
their  third  ground  of  objection. 

Is  the  evidence  of  such  a  character  that  it  satisfies  the 
mind  and  judgment  of  the  court,  that  the  will  of  August 
23d,  1865,  was  execut<?d  by  the  testator  with  full  knowledge 
on  his  part  of  its  contents  ?  While  the  intellect  of  the  tes- 
tator was  somewhat  clouded  by  a  temporary  illness,  it  is 
clearly  shown  that  his  hearing  was  seriously  affected,  and 
his  eye-sight  almost  gone,  at  the  time  his  signature  to  the 
instrument  in  question  was  procured.    The  testamentary 
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witnesses  substantially  state  this  fact,  and  it  is  put  beyond 
question  by  Brown,  Vanarsdale,  J.  F.  Vanderveer,  Ames,  and 
others,  so  that  it  must  be  regarded  as  a  conceded  fact  in  the 
Ciise.  A  Mind  and  deaf  person  may  make  a  will,  but  it 
must  be  shown  by  the  proponent  to  the  satisfaction  of  the 
court,  that  he  knew  its  contents  and  was  not  imposed  upon 
in  its  execution.  This  introduces  a  new  element  into  the 
consideration  of  this  controversy,  and  starts  the  inquiry, 
not  only  whether  he  signed  and  pronounced  it  to  be  his  true 
last  will  and  testament,  in  the  usual  form  of  execution,  but 
whether  he  fully  understood  its  contents.  Naylor,  the  first 
testamentaiy  witness,  says  that  the  will  was  not  read  in  his 
presence,  nor  did  the  testator  say  that  he  knew  what  it  con- 
tained. Wight,  the  other  subscribing  witness,  says  he  read 
the  will  as  a  whole  to  the  testator  in  the  presence  of  Dr. 
Cornell,  but  does  not  say  that  the  testator  acknowledged,  or 
in  any  way  signified  that  he  understood  what  was  read  to 
him ;  and  Dr.  Cornell  in  his  examination  in  chief  says,  that 
after  the  will  was  written,  he  came  into  the  room,  and  the 
will  was  read  to  him.  Dr.  Cornell. 

The  evidence  then  strictly  is,  that  Wight  says  he  read  the 
will  to  testator  in  i>resence  of  Dr.  Cornell,  and  Dr.  Cornell 
says  it  was  read  to  him ;  neither  asserting  anywhere  that 
the  testitor  admitted  at  the  time,  or  afterwards,  that  he 
understood  its  contents.  Neither  Wight  nor  Dr.  Cornell 
pretends  that  the  testator  asked  the  legal  effect  of  any  pro- 
vision made,  or  expressed  the  least  desire  to  have  any  pas- 
sage read  a  second  time,  or  suggested  the  slightest  change 
in  the  dispasition  made.  Giving  full  credit  to  this  evidence, 
docs  it  fully  discharge  the  proponent  from  the  burden  which 
the  law  imposes  upon  him  ? 

A  simple  examination  of  this  will  shows  the  difiiculty  the 
testator  in  his  then  condition,  would  have  hiid  in  compre- 
hending its  provisions  upon  a  single  reading.  There  is  a 
volume  of  other  evidence  in  the  cause  which  must  have  an 
important  bearing  on  this  issue.  William  Vanarsdale  testi- 
fies that  a  day  or  two  aftor  this  will  wa«  executed,  the 
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testator  iisked  him  if  he  knew  Wight ;  tliat  Dr.  Cornell  and 
Wight  had  been  making  his  will,  and  he  didn't  know 
whether  it  was  right  or  not;  that  Wight  was  a  stranger, 
and  he  didn't  know  whether  he  would  do  ic  right.  In  1867, 
the  testator  told  Dr.  Henry  Vanderveer  that  he  wished  hini 
to  urge  his  boys  up  to  get  married,  as  there  was  a  large 
estate  coming  to  them.  There  is  no  pretence  of  the  exist^^nce 
of  an  executed  will  subsequent  to  that  of  August  23d,  1865, 
and  therefore  the  testator  must  liave  been  speaking  of  that 
will,  and  could  not  have  understood  its  contents. 

In  this  disputation  we  must  keep  in  perpetual  view  that 
the  will  in  question  crushes  the  cherished  purposes  of  the 
testator  s  life,  intentions  declared  in  his  own  writing  through 
years,  and  attested  by  various  witnesses  in  this  cause,  but 
by  none  more  emphatically  than  by  Wight,  on  the  ven' 
day  he  prepared  the  will.  He  states  that  the  testator,  in 
giving  his  instructions  for  the  disposal  of  his  estate,  said: 
^'I  wish  to  leave  it  in  the  Vanderveer  name;  I  wish  it 
called  Vanderstadt,  and  I  wish  a  trustee  to  hold  it  forever 
if  he  could."  Hold  it  forever,  how?  Manifestly  in  the 
Vanderveer  name.  Even  Dr.  Cornell,  himself,  says,  that 
the  testator,  shortly  before  this  will  was  executed,  told 
him,  that  he  was  very  anxious  to  transmit  his  property  to 
*'  three  successive  generations."  What  three  successive 
generations  could  this  mean?  generations  of  Cornells,  or 
generations  of  Vanderveers  ?  Nothing  but  utt-er  imbeciUty 
of  intellect  could  have  extinguished  his  pride  in  the  Vander- 
veer name.  This  testimony  should  close  the  controversy  as 
to  the  cherished  purposes  of  the  testator  to  perpetuate  ^his 
name  by  a  testamentary  disposition,  up  to,  and  at  the  time 
the  will  of  August  23d  was  being  drawn;  did  not  Dr. 
Cornell  attempt  to  prove  that  Dr.  Vanderveer  subsequently 
declared  another  purpose  in  a  memorandum  in  his  own 
hand,  from  which  the  Conover  will  was  drawn,  December 
7th,  18G6,  and  ask  the  court  to  infer  from  this  that  the 
testator's  mind  had  undergone  a  change  since  he  drafted 
his  earher  wills? 
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Simply  referring  to  the  fact  that  no  oflFcr  or  attempt  was 
ever  made  to  execute  the  Conover  will,  that  no  subsequent 
declaration  appears  that  it  embodied  his  wishes,  there  can 
be  little  doubt  that  his  mind,  if  ever  changed,  could  not 
long  have  withstood  his  original  and  long  cherished  wish  to 
perpetuate  the  name  of  Vanderveer  through  Vanderatadt. 
Indeed  this  is  not  left  merely  to  inference ;  in  Exhibit  L, 
dated  May  5th,  1868,  found  among  testator's  papers  after 
his  decease,  he  declares  a  desire,  "  to  dispose  of  his  estate  so 
as  to  perpetuate  it  undivided,  and  transmit  his  name  there- 
with in  perpetuity."  Thus  it  is  shown,  that  as  he  advanced 
in  life,  the  desire  grew  upon  him  that  his  name  should  ever 
be  preserved  in  the  uses  to  which  Vanderstadt  was  devoted. 

With  these  known  purposes  existing  in  the  testator's 
mind  for  years  before,  and  on  the  very  day  of  its  execution, 
a  paper  is  propounded  as  his  last  will  and  testament,  which, 
if  it  does  not  wholly  defeat,  effectuates  them  in  a  very  slight 
degree.  No  benefit  is  conferred  upon  any  Vanderveer,  save 
Lawrence.  The  property  is  wholly  put  into  Dr.  Cornell's  pos- 
session, with  no  words  therein  limiting  his  scheme  of  oxikjii- 
diture  in  the  slightest  degree,  and  so  arranged  that  the 
proud  name  of  .Vanderveer  should  forever  depart  from  Van- 
derstadt, after  the  taste  of  Dr.  Cornell  had  adorned  and 
beautified  it  at  unUmited  expense,  unless  the  strange  con- 
tingency should  happen  that  Lawrence,  a  bachelor  of  thirty- 
five  and  still  unmarried,  should  have  lawful  male  issue  which 
shall  survive  at  his  own  death.  How  strangely  the  purposes 
pronounced  in  this  instrument  difier  from  those  which, 
Wight  says,  came  from  the  lips  of  that  venerable  man  on 
the  23d  of  August,  1865. 

In  determining  whether  this  will  is  the  exix)nent  of  Dr. 
Vanderveer's  intentions,  the  acts  and  declarations  of  Dr. 
Cornell  and  Wight  cannot  be  disregarded.  I  agree  with 
the  learned  Chancellor  that  the  declaration  of  Dr.  Cornell 
that  he  did  not  wish  to  be  executor  or  trustee,  is  justly  sub- 
ject to  criticism.  He  not  only,  so  far  as  appears,  failed  to 
make  the  slightest  attempt  during  the  three  years  that  the 
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testator  survived  the  date  of  this  will,  to  withdraw  from  the 
trust  he  had  accepted  by  having  some  one  substituted  in  his 
place,  but  with  a  haste  which  shows  a  want  of  delicacy  and 
propriety,  unsuccessfully  attempted  to  have  the  will  proved 
without  the  delay  required  by  law.  Dr.  Comeirs  statement 
to  John  M.  Brown,  that  he  had  requested  the  testator  "  to 
remember  a  member  of  Dr.  Cornell's  family  in  the  will ;" 
the  fact  that  both  his  son  and  himself  are  largely  benefited 
by  the  will;  his  declaration  that  he  proposed  John  M. 
Brown  as  a  tesUimentary  witness,  to  which  the  testator  ob- 
jected, when  it  is  not  denied  that  the  testator,  both  before 
and  after  this  time,  showed  much  confidence  in  Brown ;  his 
statement  that  he  had  the  will  at  home  sealed  up  and  knew 
nothing  of  its  contents,  except  what  Wight  had  told  him ;  his 
utter  inability  to  have  taken  a  copy  of  it,  if  that  was  true, 
or  to  give  any  plausible  account  of  his  purpose  in  taking 
such  copy;  the  fact  that  this  will  was  executed  in  such 
haste,  and  taken  aw^ay  by  Dr.  Cornell  and  never  again  sub- 
mitted to  the  testator's  consideration,  or  its  entire  contents 
talked  about  by  him ;  his  remark  to  Israel  Harris,  that  the 
will  was  handed  to  him  sealed  up  and  had  not  been  opened, 
and  the  distinct  statement  of  Mrs.  Alward,  that  the  testator, 
about  one  month  after  this  will  was  executed,  said  to  her 
that  it  was  his  intention  that  the  bulk  of  his  estate  should 
remain  in  the  Vanderveer  family ;  cannot  escape  the  scrutiny 
of  the  court,  and  admonishes  us  to  be  careful  that  we  do  not 
defeat  the  true  will  of  Dr.  Vanderveer  in  our  desire  to  pre- 
serve the  right  of  testamentary  disposition. 

Wight  has  thrown  a  suspicion  around  his  testimony  by 
declaring  his  unwillingness  to  serve  as  a  witness  to  the  will 
without  taking  any  subsequent  measures  to  remove  himself 
from  a  position  so  disagreeable ;  and  this  suspicion  is  not 
shaken  by  his  statement  of  the  successful  manner  in  which 
he  had  on  previous  occasions  played  the  character  of  witness 
to  a  will.  The  interview  between  the  testator  and  Wight 
while  the  will  was  being  drawn,  as  given  by  Wight  himself, 
is  persuasive  evidence  to  show  that  the  true  intentions  of  Dr. 


NOVEMBER  TERM,  1870.  567 


Harris  v.  Vanderveer's  Executor. 


Vanderveer  found  no  expression  in  the  instrument  then 

prepared.     In   Wight's   language,   the   testator  wished  to 

leave  his  estate  in  the  Vanderveer  name,  he  wished  it  called 

Vanderstadt,  to  be  held  in  the  name  of  a  trustee  for  ever. 

When  he  told  him  he  could  not  tie  it  up  longer  than  two 

lives  in  being,  he  then  said  he  intended  to  give  it  to  one  of 

the  Vanderveer  boys  for  life,  and  after  some  hesitation  as  to 

which  one,  he  fixed  on  Lawrence,  and  believing  that  he 

could  not  tie  it  up  as  long  as  he  wished,  said  it  might  go  to 

Lawrence's  son,  if  he  should  have  any,  or,  in  default  on 

that  side,  would  give  it  to  Dr.  Cornell's  eldest  son.     Where 

in  this  will  are  these  instructions  carried  out  ?     Does  this 

paper  pass  the  estate  to  Lawrence  for  life,  and  then  to  his 

son,  if  he  should  have  any  ?     Far  from  it ;  it  can  scarcely 

be  said  to  go  to  Lawrence  for  life,  and  it  goes  to  his  son  only 

on  the  doubtful  contingency  that  he  survives  his  father. 

Wight  further  says,  that  the  testator  hesitated  whether  to 

give  Lawrence  or  John  the  first  place  in  the  will,  showing 

that  they  two  occupied  the  first  place  in  his  affections,  and 

yet  he  most  unaccountably,  after  giving  the  preference  to 

Lawrence,  discards  John  altogether,   and  in  the  position 

John  would  have  so  naturally  occupied  the  name  of  Dr. 

Cornell's. eldest  son  is  written,  of  whom  he  knew  so  little, 

and  for  whom  he  never  before  or  afterwards  had  expressed 

the  least  regard,  not  even  naming  him  in  the  Conover  will. 

There  can  be  no  absolute  presumption  that  a  man  of  tes- 
tamentary capacity  would  not  execute  a  will  without  under- 
standing its  contents,  for  such  assumption  wholly  dispenses 
with  the  rule  of  law  that  it  must  appear  as  a  fact  that  the 
contents  were  in  some  way  made  known  to  him. 

To  the  ai'gument  so  strongly  pressed,  that  Dr.  Cornell 
would  not  have  attempted  an  imposition  which  was  subject 
to  so  many  chances  of  detection  by  Dr.  Vanderveer,  it  is 
sufficient  to  say,  that  the  burden  of  proof  being  on  the  pro- 
ponent to  estabUsh  the  fact  that  the  contents  and  purport 
of  the  will  were  in  some  way  made  known  to  the  testator 
when  he  gave  his  name  to  it,  the  evidence  leaves  that  ques-^ 
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tion  in  such  a  state  of  doubt  and  improbability  that  I  can- 
not give  my  voice  to  austain  it. 

It  is  proper  to  say,  that  it  is  not  intended  to  intimate  any 
opinion  as  to*the  admissibility  of  the  testator's  declarations, 
before  and  after  the  execution  of  the  will ;  they  have  been 
used  in  the  argument  on  both  sides  without  objection,  each 
party  claiming  a  benefit  from  them.  The  same  remark  will 
apply  to  substantive  evidence,  offered  to  prove  the  state- 
ments of  Dr.  Cornell  befoi*e  he  came  on  the  stand  as  a  wit- 
ness, and  to  declarations  made  by  Wight,  to  which  his 
attention  was  not  called  on  his  cross-examination. 

The  views  here  taken  dispose  of  the  appeal  of  Lawrence 
Vanderveer. 

My  opinion  therefore  is,  that  the  decree  of  the  Ordinary 
should  be  reversed,  and  probate  of  the  entire  will  refused. 
The  decree  below  having  been  in  favor  of  the  proponent, 
costs,  expenses,  and  reasonable  counsel  fees,  are  to  be  allowed 
out  of  the  estate  on  both  sides,  in  this  court,  and  in  the 
court  below,  to  be  settled  bv  the  Ordinarv'. 

Bedle,  J. 

The  paper  offered  for  probate  as  the  will  of  Dr.  Henry 
Vanderveer,  deceased,  is  dated  August  23d,  1865,  and  pur- 
ports to  appoint  the  Reverend  Frederick  F.  Cornell  as  exec- 
utor, and  then  bequeaths  and  devises  to  such  executor  all 
the  real  and  personal  estate  of  the  testator,  in  trust,  to  take 
possession  and  hold  the  same,  and  receive  the  income  thereof, 
with  power  to  sell  and  convey  any  of  the  real  estate,  except 
that  in  Bedminster  township,  Somerset  county,  and  to  invest 
and  re-invest  the  personal  estate  as  often  as  shall  be  neces- 
sary ;  also,  to  care  for  the  real  estate  in  Bedminster  town- 
ship, to  be  known  as  Vanderstadt,  and  to  improve  the  same 
as  the  said  trustee  shall  see  fit,  devoting  any  part  of  the 
income  of  the  whole  estate,  necessary  for  that  purpose,  and 
to  employ  such  persons,  at  such  expense,  as  he  may  see  fit ; 
and  also,  in  further  trust,  to  pay  over  to  Lawrence  Vander- 
veer, a  son  of  Dr.  Henry  Vanderveer,  who  (Dr.  Vanderveer) 
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is  a  cousin  of  the  testator,  the  balance  of  the  income  of  the 
estate,  and  at  the  decease  of  the  said  Lawrence,  to  transfer 
the  whole  estate  to  the  lawful  male  issue  of  his  body,  if  any 
him  surviving,  or  in  default  of  such  issue  male  living  at  the 
decease  of  the  said  Lawrence  Vanderveer,  then  to  transfer 
and  convey  the  same  to  Frederick  F.  Cornell,  jun.,  son  of 
the  said  trustee,  to  liave  and  to  hold  to  him,  his  heirs  and 
assigns   forever.     The  alleged   testator  died   May,   1868, 
leaving  j^ersonal  estate  amounting  to  about  $245,000,  and 
two  farms,  together  containing  about  700  acres,  one  on  each 
side  of  the  north  branch  of  the  Raritan ;  a  large  part  of 
which  ho  inherited  from  his  father.     The  deceased  was  a 
physician,  a  bachelor,  and  at  his  death  was  about  ninety- 
one  years  old.     He  had  no  relatives  nearer  than  cousins. 
Dr.  Henry  Vanderveer,  one  of  the  appellants  and  the  father 
of  Lawrence,  being  his  only  cousin  on  the  Vanderveer  side, 
and  the  api)ellants,  Henry  S.  Harris,  Israel  Schenck,  John 
F.  Schenck,  and  Gertrude  Griffin,  being  the  only  cousins 
now  living  (so  far  as  appears  from  the  evidence)  upon  the 
side  of  the  mother  of  the  deceased.     Besides  these,  he  had 
relatives  mon*  remote,  and  among  them'  was  Dr.  Cornell, 
who,  it  seems,  was  a  second  cousin  through  the  mother  of 
each.     The  aj)pellant,   Dr.    Henry  Vanderveer,  has   three 
children,  Lawrence,  John,  and  Louisa.     Lawrence  is  unmar- 
ried, and  at  the  death  of  Dr.  Vanderveer  was  about  thirty- 
five  years  of  age.     The  only  beneficiaries  in  being  named  in 
the  will,  are  Dr.  Cornell,  the  executor  and  trustee,  with  the 
large  powers  therein  given,  Lawrence  Vanderveer,  whose 
interest  is  limited  to  his  life,  and  Dr.  Cornell's  son,  the  latter 
l>eing  entitled  to  the  whole  estate  should  Lawrence  leave  no 
male  issue  him  surviving. 

The  paper  was  executed  at  the  residence  of  the  deceased. 
Lawrence  was  not  present ;  Dr.  Cornell  was.  Besides  Dr. 
Cornell,  two  otliei's  only  were  prasent;  one,  Eklwin  M.  Wight, 
a  lawyer  of  New  York  city  then  living  at  Somerville,  and 
who  was  then  the  partner  of  Frederick  F.  Cornell,  jun.,  in 
the  practice  of  law  in  New  York,  and  also  with  him  engaged 
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in  other  business  quite  largely,  outside  their  profession ;  the 
other  was  Samuel  Naylor,  a  miller  at  the  mill  of  the  de- 
ceased. Wight  and  Naylor  are  the  subscribing  witnesses, 
the  former  having  drawn  the  paper,  and  both  were  requested 
by  Dr.  Cornell  to  be  present  at  Dr.  Vanderveer's  on  the.day 
the  paper  was  signed.  Dr.  Cornell  says  this  was  done  at 
the  suggestion  of  Dr.  Vanderveer,  but  the  evidence  is  clear 
that  Dr.  Vanderveer  had  no  personal  contact  with  either 
Wight  or  Naylor  on  the  subject  of  his  will,  till  the  day  they 
were  present  at  the  immediate  request  of  Dr.  Cornell.  The 
inmates  of  Dr.  Vanderveer's  house  usually  consisted  of  some 
blacks  who  had  lived  with  him  for  years,  and  some  of  whom 
were  formerly  his  slaves ;  and  besides  those,  some  relative 
would,  at  times,  remain  with  him ;  sometimes  he  would  have 
persons  hired  to  keep  house  for  him.  On  the  day  in  ques- 
tion (August  23d,  1865,)  his  cousin,  Mrs.  Griffin,  was  there, 
but  not  present  at  the  drawing  or  execution  of  the  paper. 
Dr.  Cornell  was  a  frequent  visitor  at  the  house  of  deceased, 
from  June  previous  up  to  that  time,  and  usually  saw  him 
alone.  W^ight  had  gone  from  Somerville  to  New  York  city 
the  morning  of  'August  23d.  He  left  New  York  at  12 
o'clock  in  company  with  Dr.  Cornell,  who  had  gone  to  the 
city  for  him  to  go  to  Dr.  Vanderveer's.  Dr.  Cornell  lived 
also  near  Somerville ;  and  Wight  having  dined  at  Cornell's 
on  their  arrival  from  New  York,  they  both  rode  some  seven 
miles  to  Dr.  Vanderveer's,  reaching  there  about  4  o'clock, 
at  which  time  Wight  says  that  he  drew  the  will  from  in- 
structions obtained  from  the  testator. 

Dr.  Vanderveer  was  then  eighty  eight  or  nine  years  of 
age,  with  hearing  impaired  and  eye-sight  so  affected  that 
he  could  not  see  to  read.  This  inability  to  read  was 
owing  to  a  temporary  trouble  with  his  eyes,  which  existeil 
for  a  few  weeks,  both  before  and  after  the  paper  was 
signed.  Ordinarily  he  was  in  remarkable  health,  and 
had  good  eye-sight  for  one  so  old,  but  at  this  time  it  is 
clear  that  he  could  not  see  to  read.  It  is  also  clear  that 
on  the  night  previous  he  was  taken  with  a  sudden  illness 
which  severely  affected  him,  and  from  which  he  was  suf- 
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fering,  although  much  relieved,  when  the  paper  was  signed. 
He  was  then  so  feeble  that  he  had  to  Ix)  helped  by  Dr.  Cor- 
nell up  to  the  stand  to  sign  the  paper,  and  then  be  helped 
away  from  it.  His  mind,  although  not  so  feeble  as  to  render 
him  then  entirely  incapable  of  making  a  will  with  proper 
assistance,  was  in  such  an  enfeebled  condition,  together  with 
his  defect  of  hearing  and  inability  to  read,  as  to  make  him 
a  very  easy  victim  or  subject  for  undue  influence  or  misun- 
derstanding. He  could  only  depend  upon  those  who  sur- 
rounded him.  Those  three  were  Dr.  Cornell,  Wight,  and 
Naylor ;  the  latter  being  only  present  for  a  short  time  as  a 
witness  to  the  formal  execution.  The  paper  is  produced  by 
Dr.  Cornell,  and  he  says  it  was  kept  in  his  safe  at  his  house, 
from  the  day  it  was  signed  till  after  Dr.  Vanderveer's  death. 
The  formal  execution  is  proved  by  Naylor,  without  the 
aid  of  the  other  subscribing  witness;  and  under  ordinary 
circumstances,  the  law  presumes  from  the  fact  of  the  signa- 
ture, that  the  testator  knew  the  contents.  This  paper  bears 
the  signature  of  Dr.  Vanderveer,  made  by  him  in  Naylor  s 
presence ;  but  notwithstanding  this,  does  that  presumption 
exist  in  this  case  ?  Naylor  says,  that  Cornell  requested  him 
to  come  up  there ;  that  the  doctor  was  about  making  his 
will  and  wanted  him  to  sign  it,  ai)d  that  the  doctor  did  not 
wish  it  known,  and  told  him  to  keep  it  still ;  that  he  then 
went  to  the  doctor  s  house  and  into  his  room  ;  that  he  was 
then  sitting  in  a  rocking  chair ;  that  the  doctor  recognized 
him  after  he  spoke  to  him,  but  thinks  he  did  not  before ; 
that  he  said  he  felt  better,  but  last  night  he  thought  he  was 
going  to  step  out;  that  the  paper  (the  will)  laid  on  the  table 
or  stand,  (thinks  the  stand,)  with  a  newspaper  on  the  top  of 
it,  covering  everything  but  the  seal  and  clause  of  attesta- 
tion; that  he  (Dr.  Vanderveer)  was  sitting  about  ten  or 
twelve  feet  from  the  paper,  and  Cornell  went  to  him  and  said, 
now,  doctor,  we  are  ready ;  that  the  dominie  took  hold  of 
him,  helped  him  out  of  the  chair,  and  kind  of  led  him 
there ;  that  Wight  was  standing  there  by  the  will ;  thinks 
Wight  gave  him  the  pen ;  that  Dr.  Vanderveer  felt  on  the 
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paper,  felt  the  seal,  and  some  one  told  him  that  it  was  right ; 
thinks  it  was  Cornell ;  that  Wight  asked  him  if  he  acknow- 
ledged that  to  be  his  last  will,  but  the  doctor  made  no  reply; 
that  he  went  on  and  said  that  was  his  last  will  and  testa- 
ment, '  to  which  I  affix  my  name,  and  is  the  best  I  can  do 
under  present  circumstances;'  he  said  his  eye-sight  was  poor, 
he  said  he  couldn't  see.  Naylor  also  says,  that  Wight  was 
going  to  ask  him  whether  that  was  his  last  will  and  testa- 
ment before  he  said  it,  that  Wight  said  something  about  it, 
but  he  went  on  and  said  it  himself.  Whether  the  question 
of  Wight  was  heard  by  Dr.  Vanderveer,  it  appears  to  me  is 
quite  doubtful.  Naylor  further  says,  that  the  doctor  signed 
the  will  right  away  on  being  helped  to  the  stand,  and  that 
Cornell  helped  him  away,  and  that  he,  Naylor,  signed  his  name 
while  he  (the  testator)  was  walking  from  the  table  to  the 
chair.  He  also  savs,  that  he  thinks  Cornell  asked  him 
to  put  his  name  there  as  a  witness,  although  he  is  not  cer- 
tain about  that,  and  ho  savs  distinctly,  that  the  will  was  not 
read  over  in  his  presence.  Naylor  left  the  room  in  five  or 
ten  minutes  after  signing  his  name,  and  when  he  left  he 
thinks  Wight  was  taking  the  will  up  and  folding  it,  or  doing 
something  with  it.  Wight  says,  that  when  completed  he 
handed  the  paper  to  the  testator,  who  said  to  Dr.  Cornell, 
guess  you  had  better  take  it,  or  words  to  that  import. 
Wight  also  says,  that  he  drew  this  paper  that  day  in  the  room 
of  Dr.  Vanderveer,  the  doctor  having  first  produced  a  paper 
in  his  own  handwriting,  and  in  giving  the  description  of  it, 
witness  says,  it  was  a  draft  lacking  the  essentials  of  execu- 
tion to  be  a  will,  but  could  not  say  whether  complete,  except 
for  execution,  as  his  attention  was  called  to  the  earlier  part 
of  it ;  he  says  that  the  testator  said,  you  make  the  first  part 
like  that,  or  words  to  that  efiect ;  the  part  which  he 
says  he  copied,  being  a  clause  containing  his  religious  faith, 
(which  by  the  way  is  a  crude  mixture),  and  directing  the 
burial  of  his  body.  When  asked  wliat  became  of  that 
draft,  he  answered  on  oath  :  '*  I  have  never  seen  it  since,  I 
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should  say  I  don't  know."  No  such  paper  in  Dr.  Vander- 
veer's  handwriting,  or  any  other,  has  been  produced,  which 
is  certainly  a  curious  circumstance,  as  several  drafts  of  wills 
were  found  among  his  papers,  in  his  own  writing,  and  some 
bearing  his  signature,  but  all  differing  materially  from  the 
paper  in  question. 

It  is  unnecesstuy  to  refer  to  any  more  of  the  peculiar  cir- 
cumstances at  the  time  of  the  execution  of  this  paper.. 
There  is  already  sufficient  stated  to  throw  upon  the  propo- 
nent the  burthen  of  showing  that  the  testator  was  in  some 
way  made  acquainted  with  the  contents  of  the  paper.  The 
fact  of  the  old  age  of  the  deceased,  his  feebleness,  his  defec- 
tive hearing,  his  inability  to  read,  and  the  presence  Jibout 
him  of  an  important  beneficiary,  and  also  the  partner  in  law 
business,  and  otherwise,  of  the  contingent  residuary  legatee 
and  devisee,  brought  there  at  the  immediate  request  of  ' 
his  father,  together  with  the  oiTportunity  for  fraud,  and 
the  suspicious  circumstances  stated,  all  fairly  and  legally 
require  that  the  proponent  should  show  that  Dr.  Vander- 
vaer  knew  the  contents  of  the  paper.  1  Jarman  45,  49 ; 
2  Grems  Ch.  549;  3  Wash.  C.  C.  580;  2  McCartcr 
310.  This  knowledge  may  be  drawn  from  the  reading  of 
the  will  under  such  circumstances  as  to  reasonably  create 
the  belief  that  the  testator  heard  it,  or  from  its  having  been 
drawn  according  to  his  instructions,  or  from  an  acknowledg- 
ment that  it  had  been  read  to  him,  or  from  other  circum- 
stances, which  induce  the  belief  that  he  must  have  known 
the  contents;  the  amount  and  kind  of  proof  depending 
very  much  upon  the  circumstances  of  each  case,  and  being 
necessarily  relative,  according  to  the  degree  of  capacity,  and 
suspicion  of  fraud,  or  doubt  of  the  testator's  knowledge  of 
the  contents. 

The  important  issue  then  before  us,  is  of  fact  exclusively,, 
whether  Dr.  Vanderveer  knew  the  contents  of  the  paper 
he  signed.  It  was  not  very  unlike  other  drafts  he  had 
made,    so  far  as    Lawrence  Vander\'eer    was  concerned,. 

Vol.  VI.  2  r         . 
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but  in  other  respects  it  was  entirely  different.  How  it  agreed 
with  the  draft  Wight  says  was  produced  when  the  paper 
Wiis  signed,  we  are  not  informed.  The  fact  of  knowledge  of 
its  contents,  rests  upon  the  testimony  of  Wight  and  Cornell 
alono.  With  the  burthen  upon  the  proponent,  under  the 
facts  of  this  case,  Naylor  fails  to  prove  the  paper  as  the  will 
of  Dr.  Vanderveer. 

The  proponent  from  the  testimony  of  Wight,  and  his  own, 
seeks  to  prove  that  this  paper  was  drawn  from  certain  in- 
structions, in  substance  given  by  Dr.  Vanderveer,  and  that 
after  it  was  drawn  it  was  read  to  him ;  and  here  is  the 
vital  part  of  the  case.  I  shall  not  refer  in  particular  to  the 
evidence,  or  its  weight  in  support  of  that  position,  nor  to 
that  that  may  bear  against  it.  The  facts  have  been  elabor- 
ately and  most  ably  argued,  and  the  effect  they  produce 
upon  the  mind  need  only  be  stated. 

The  result  as  to  myself  is,  that  I  am  not  satisfied  that 

Dr.  Vanderveer  knew  the  contents  of  the  paper  he  signed. 

The  evidence  has  failed  to  convince  me  that  he  did.     This 

conclusion  is  undoubtedly  in  conflict  with  some  of  the  direct 

evidence,  but  in  examining  that,  with  all  the  legitimate  fact«? 
and  circumstances  of  the  case,  the  rules  and  probabilities  of 

human  conduct  should  not  be  disregarded.  It  is  not  strange 
that  in  admitting  this  paper  to  probate,  the  Ordinary  should 
have  done  it  reluctantly,  and  with  much  misgiving,  as  hi? 
opinion  shows.  The  question  of  fact  is  undoubtedly  embar- 
rassing, but  my  own  judgment  fails  to  be  satisfied  in  favor 
of  the  proponent,  and  although  the  right  of  disposition  by 
will  should  be  carefully  protected  by  the  court,  yet  in  this 
case,  the  circumstances  have  imposed  a  burthen  upon  the 
proponent  from  which  the  evidence  has  not  relieved  him, 
and  enabled  me  to  say  that  the  paper  propounded  is  the 
will  of  the  deceased.  To  this  extent  only,  need  this  opinion 
go.  Beyond  that,  a  discussion  of  the  evidence  is  to  me 
undesirable. 

The  appeal  of  Lawrence  Vanderveer  was   brought  by 
reason   of  a  suggestion  in  the  opinion  of  the   Ordinary, 
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"whether  certain  parts  of  the  will,  particularly  that  in  rela- 
tion to  him  and  his  issue,  could  be  admitted  to  probate  to 
the  exclusion  of  the  rest.  Although  it  is  quite  evident  that 
the  deceased  had  previously  expressed  an  intention  in  difFer- 
•ent  drafts  of  wills  unexecuted,  that  Lawrence  should  have 
the  chief  part  of  his  estate  for  life,  yet  it  in  no  way  appears 
that  his  intention  was  to  give  him  the  whole  income.  By 
striking  out  all  the  clauses,  excepting  that  apix)inting  the  - 
executor,  and  bequeathing  and  devising  the  astate  to  him  in 
trust,  with  power  to  receive  the  income,  and  invest,  and  re- 
invest, and  to  convey  certain  real  estate,  and  then  to  pay 
over  to  Lawrence  during  his  lifetime,  the  balance  of  the  in- 
come, and  at  his  decease  to  transfer  the  whole  estate  to  his 
lawful  male  issue  surviving,  if  any  he  shall  have,  it  would 
result  in  giving  Lawrence  the  whole  income  of  the  estate, 
(deducting  the  necessary  expenses  of  the  executorship  and 
trusteeship)  to  the  exclusion  of  all  others,  who  also  might 
be  expected  to  be  objects  of  his  bounty.  I  am  not  satisfied 
that  such  was  his  intention.  The  paper  was  evidently 
drawn  as  an  entirety,  and  its  clauses  cannot  be  separated  so 
as  to  say,  from  the  evidence,  that  any  one  part  by  itself,  was 
According  to  the  intention  of  the  deceased.  This  view  renders 
any  expression  on  the  validity  of  Lawrence's  appeal  un- 
necessary, or  any  consideration  of  the  extent  to  which  the 
<XMirt  would  go  in  admitting  part  of  a  will  to  probate. 
The  decree  of  the  Prerogative  Court  should  be  reversed. 

For  reversal — Bedle,  Clement,  Dalrimple,  Kennedy, 
Ogden,  Vail,  Van  Syckel,  WooDHrLL.    8. 

For  affirmance — Beasley,  C.  J.,  Olden,  Scudder.   3. 
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Carlisle  and  others,  appellants,  and  Cooper,  respondent. 
Cooper,  appellant,  and  Carlisle  and  others,  respondents* 

1.  Tlie  jurisdiction  of  courts  of  equity  over  the  subject  matter  of  nuis- 
ances, is  not  an  original  jurisdiction.  It  does  not  arise  from  the  fact  that  a 
nuisance  exists,  hut  results  from  the  circumstance  that  the  equitable  power 
of  the  court  is  necessary  to  protect  the  party  from  an  injury  for  which  no 
adequate  redress  can  be  obtained  by  an  action  at  law,  or  its  interference  is 
necessary  to  suppress  interminable  litigation  for  the  recovery  of  damages 
for  an  actionable  wrong.  As  a  condition  to  the  exercise  of  that  power  it  \» 
•Bsential  that  the  right  shall  be  clearly  established,  or  that  it  should"  pre- 
viously have  been  determined  by  the  action  of  the  ordinary  tribunals  for 
the  adjudication  of  the  rights  of  the  parties,  and  the  injury  must  be  such 
in  its  nature  or  extent,  as  to  call  for  the  interposition  of  a  court  of  equity.. 

'2.  The  rule  of  the  English  law  requiring  the  complainant's  legal  rights 
to  be  first  established  in  a  court  of  law,  before  a  court  of  equity  will  give 
relief  in  cases  of  nuisance,  has  been  somewhat  relaxed.  The  mere  denial 
of  the  complainant's  right  by  the  defendant  in  his  answer,  will  not  oust  the 
court  of  its  jurisdiction  by  injunction.  So  also  when  the  complainant  hts 
for  a  long  time  been  in  the  undisputed  possession  of  the  property  or  enjoy- 
ment of  the  right  with  respect  to  which  he  complains,  and  the  acts  of  the 
defendant  which  constitute  the  injury  to  such  property,  or  the  invasion  of 
such  right,  have  been  done  recently  before  the  filmg  of  the  bill,  the  Court 
of  Chancery  will  entertain  jurisdiction  to  decide  and  dispone  of  the  entire 
litigation,  if  the  evidence  does  not  raise  any  serious  question  as  to  the  fact 
of  the  existence  of  the  complainant's  rights  when  the  bill  is  filed. 

.'{.  Where  a  complainant  seeks  }>rotection  in  the  enjoyment  of  a  natural 
watercourse  upon  his  land,  the  right  will  ordinarily  be  regarded  as  clear. 
The  mere  fact  that  the  defen«lant  denies  the  right  by  his  answer,  or  sets  up 
title  in  himself  by  advf^rse  user,  will  not  entitle  him  to  an  issue  before  the 
allowance  of  an  injunction. 

k  Where  complainant's  lands  are  rendered  comparatively  worthless  by 
backwater  from  a  dam,  and  a  nuisance  is  thereby  created  deleterious  to 
health,  and  the  enjoyment  of  the  premises  is  thereby  impaired,  an  action  of 
law  furnishes  no  adequate  remedy,  and  the  complainant  is  entitled  to  the 
protection  of  a  court  of  equity  by  the  abatement  of  the  nuisance. 

5.  WHiere  the  com]>lainant's  right  to  the  relief  sought  by  the  bill  is  ad- 
mitted by  the  answer,  and  also  established  in  a  suit  at  law,  and  the  sole 
question  of  fact  in  controversy  is,  whether  the  defendant  has  effected  an 
abatement  of  the  admitted  nuisance  by  lowering  his  dam  to  the  required 
level,  a  court  of  equity  is*an  appropriate  tribunal  to  decide  that  question. 
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There  is  nothing  in  the  subject  matter  of  such  investigation  that  would 
•entitle  the  defendant  to  an  issue  as  of  course. 

6.  The  granting  or  refusing  of  an  issue  is  a  matter  of  discretion. 

7.  The  power  of  courts  of  equity  to  order  the  trial  of  an  issue  of  fact 
which  the  court  is  it«elf  competent  to  try,  ought  to  be  sparingly  exercised, 
■and  a  practice  of  sending  ordinary  matters  to  the  decision  of  a  jury  ought 
not  to  be  established.  Where  the  truth  of  facts  can  be  satisfactorily  ascer- 
tained by  the  court,  without  the  aid  of  a  jury,  it  is  its  duty  to  decide  as  to 
the  facts,  and  not  subject  the  parties  to  the  expense  and  delay  of  a  trial  at 
law. 

8.  Mere  delay  in  applying  to  the  court  is  frequently  a  ground  for  deny- 
ing a  preliminary  injunction,  and  is  also  a  reason  for  courts  of  equity  re- 
fusing to  take  cognizance  of  a  case  where  there  is  a  remedy  at  law.  But 
where  the  legal  right  is  settled,  and  the  more  efficacious  remedy  of  a  court 
of  equity  is  necessary  to  complete  relief,  delay  is  no  ground  for  a  denial  of 
its  aid,  unless  it  is  coupled  with  such  acquiescence  as  deprives  the  party  of 
all  right  to  equitable  relief. 

9.  A  person  may  so  encourage  a  nuisance  as  not  only  to  be  deprived  of 
the  right  to  equitable  relief,  but  also  to  give  the  adverse  party  an  equity  to 
restrain  him  from  recovering  damages  at  law  for  such  nuisance.  But  where 
a  defendant  expended  money  in  erecting  a  dam,  and  increasing  the  capacity 
of  his  mill,  under  a  verbal  agreement  with  the  owner  of  lands  above  for 
the  privilege  of  overflowing  his  lands  for  a  compensation  to  be  made,  and 
filed  a  bill  after  the  work  was  completed  for  the  specific  performance  of 
that  agreement,  and  was  denied  relief,  he  will  be  concluded  by  the  decree 
in  that  case,  and  cannot  rely  on  such  alleged  agreement  as  a  ground  for 
denying  relief,  on  a  bill  subsequently  filed  by  such  owner  to  enjoin  the 
overflow  of  his  lands  and  to  obtain  an  abatement  of  the  dam. 

10.  Where,  as  the  facts  were  upon  the  filing  of  the  bill,  the  complainant 
was  entitled  to  relief  in  a  court  of  equity,  the  defendant  cannot  defeat  com- 
plete redress  by  a  partial  abatement  of  the  nuisance,  upon  an  insistment 
that  the  eflFects  of  such  portion  of  the  nuisance  as  still  remain,  are  not  of 

■  sufficient  consequence  to  entitle  the  complainant  to  ask  that  perfect  relief 
which  he  was  entitled  to  when  he  sought  his  remedy. 

11.  The  extent  of  the  right  to  flow  the  lands  of  another  acquired  by 
adverse  user,  is  not  determined  by  the  height  of  the  structure  of  the  dam, 
but  is  commensurate  with  the  actual  enjoyment  of  the  easement,  as  evi- 
denced by  the  extent  to  which  the  land  of  the  owner  of  the  servient  tene- 
ment was  habitually  or  usually  flowed  during  the  period  of  prescription. 

12.  As  a  general  rule,  the  height  of  the  dam  when  in  good  repair  and 
condition,  including  such  parts  and  appendages  as  make  its  efficient  lieight 
in  its  ordinary*  action  and  operation,  fixes  the  extent  of  the  right  to  flow, 
without  regard  to  fluctuations  in  the  flowage  which  are  due  to  accidental 

•causes,  such  as  a  want  of  the  usual  repairs,  or  the  variation  in  the  quantity 
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of  water  in  the  stream  in  times  of  low  water  or  drought,  or  in  the  pomkgfr 
of  the  dam  by  its  being  drawn  down  by  une. 

1'^.  There  may  be  such  continuity  of  use  of  fla«h  boards  as  that  they,  in 
effect,  are  parts  of  the  permanent  structure,  and  by  such  user  a  right  to  flow 
by  means  of  a  permanent  dam  to  the  height  of  such  boards  may  be  ao- 
*|uirod,  but  the  occasional  use  of  flash  boards  for  short  periods,  when  little 
or  no  injury  may  be  done,  as  an  exception  to  the  general  rule  not  to  keep 
them  on.  do<^  not  amount  to  the  open,  uninterrupted,  and  notorious  adverse 
use  necessary'  to  establish  a  prescriptive  right. 

14.  Prescriptions  may  be  upon  condition  in  restraint  of  the  mode  in 
which  the  prescriptive  right  is  to  be  enjoyed,  or  may  have  annexed  to  them 
A  duty  to  be  performed  for  the  benefit  of  the  person  against  whom  the  pre- 
scription exists. 

!•'>.  The  prestTiptive  right  to  the  use  or  flow  of  water  may  be  qualified  as 
to  limes,  sejisons,  an«l  mmle  of  enjoyment,  by  the  character  of  the  use  from 
which  the  right  has  originate<l. 

10.  Where  the  practice  in  the  use  of  a  dam  and  its  appendages  during 
the  period  of  pn^cription,  has  been  to  control  the  height  of  the  water  in 
the  pond  in  times  of  high  water  by  removing  the  gates  and  permitting  the- 
water  to  flow  off",  this  mode  of  user  qualifies  the  right  which  has  been 
a<-quired  by  prescription,  and  a  decree  permitting  the  use  of  such  gates, 
which  requires  that  they  shall  be  reniove<l  in  times  of  freshets  and  high 
watfT,  is  necessar}'  to  restrain  the  flowage  of  the  complainant's  lands  to 
what  it  was  accustomed  to  be  during  the  time  of  prescription. 

17.  A  dei^ree  wliirh  refers  to  the  cap  piece  of  the  dam,  as  fixing  the  ex- 
treme height^to  which  the  water  may  be  raised  by  the  use  of  the  gates 
when  shut,  though  more  specific  in  its  dire«'tion  than  is  usual,  is  not  objec- 
tionable for  that  reason. 


The  bill  \va,s  filed  bv  Eliza  Carlisle  and  others,  to  ascer- 
tain  and  settle  the  height  at  which  the  defendant,  Cooper,, 
was  entitled  to  maintain  his  dam ;  and  to  enjoin  the  defend- 
ant from  overflowing  the  complainants*  lands  with  back- 
water from  the  dam  of  the  defendant.  The  facts  of  the  case 
sufficiently  appear  in  the  opinion  of  the  Chancellor,  reporteil 
in  i  a  E.  Green  257. 

Both  parties  appealed  from  the  Chancellor's  decree,  and 
the  appeals  w^ere  argued  together. 

Mr,  Pitney^  for  Carlisle  and  otherr% 

Mr,  Va/mtta  and  Mr,  Shipmariy  for  Cooper. 
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The  opinion  of  the  court  was  delivered  by 
Depue,  J. 

The  counsel  of  the  defendant,  as  a  preliminary  matter, 
submitted  to  the  court  the  question,  whether  the  Court  of 
Chancery  has  jurisdiction  to  try  the  question  of  nuisance  or 
no  nuisance,  involved  in  this^  cause. 

Upon  the  abstract  question,  whether  a  court  of  equity  has 
jurisdiction  over  nuisances,  Avhcther  they  come  within  the 
class  of  public  or  of  private  nuisances,  very  little  need  be  said. 
Whatever  contention  there  is  at  the  bar,  or  disagreement 
among  judicial  minds,  as  to  the  principles  on  which  that 
jurisdiction  should  be  administered,  there  is  no  room  for 
controversy  that  such  jurisdiction  {>ertains  to  courts  of  equity. 
It  is  a  settled  principle  that  courts  of  equity  have  concur- 
rent jurisdiction  with  Courts  of  law  in  cases  of  private 
nuisances ;  the  interference  of  the  former  in  any  particular 
case  being  justified,  on  the  ground  of  restraining  irreparable 
mischief,  or  of  suppressing  interminable  litigation,  or  of 
preventing  multiplicity  of  suits.  Aiigdl  on  Watercourses,  § 
444 ;  2  Story  s  Eq,  Jur.,  §  925  ;  The  Society  v.  The  Morris 
Caiial  Co,,  Sdxt  157 ;  Seudder  v.  Trenton  Del,  Falls  Co,, 
Saxt  694 ;  Burnham  v.  Kempton,  44  New  Hamp.  H,  79. 

The  doctrine  of  the  English  courts  is,  that  the  jurisdiction 
of  courts  of  equity  over  nuisances,  not  being  an  original 
jurisdiction  for  the  purpose  of  trying  a  question  of  nuisance, 
but  being  merely  a  jurisdiction  in  aid  of  the  legal  right  for 
the  purpose  of  preserving  and  protecting  property  from 
injury  pending  the  trial  of  the  right,  or  of  giving  effect  to 
such  legal  right  when  it  has  been  established  in  the  api)ro- 
priate  tribunal,  the  court  will  not,  as  a  general  rule,  enter- 
tain jurisdiction  to  finally  dispose  of  the  case,  where  the 
right  has  not  been  previously  established  and  is  in  any 
doubt,  and  the  defendant  disputes  the  right  of  the  complain- 
ant or  denies  the  fact  of  its  violation.  Under  such  circum- 
stances the  court  will,  ordinarily,  do  nothing  more  than 
preserve  the  property  in  its  present  condition,  if  that  l>e 
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necessary,  until  the  question  of  right  can  be  aettled  at  law. 
Semple  v.  The  London  and  Birfningham  JR.  JS.  Co.  1 
JEng.  Bail.  Cas.  120;  Blakemore  v.  Tlce  Glamorganshin 
Canal  Navu/ation,  1  3fi/l.  <^-  Keen.  154 ;  BroadbeiU  v.  Im- 
penal  Gas  Cb.,  7  DeG.  M.  6;  G.  436;  S.  C,  on  Appeal^  7 
H.  of  L.  Cases  600 ;  Elmhirst  v.  Spencer,  2  Mac.  4"  G. 
45  ;  A'er?-  o/i  Injunctions  332,  350 ;  2  Stoiys  Eq.,  §  925  6; 
Angel  on  WatercourseSy  §  452. 

It  is  said  in  the  ninth  edition  of  Story  on  Equity  Juris- 
prudence, that  in  the  American  courts  the  rule  of  the 
English  law  requiring  the  complainant's  legal  rights  to  l>e 
first  established  in  a  court  of  law  before  a  court  of  equity 
will  give  relief,  has,  in  general,  not  been  enforced  in  its 
strictness.  2  Sto)n/'s  Eq.,  §  925  d.  In  our  own  stat^  it  has 
been  somewhat  relaxed.  The  mere  denial  of  the  complain- 
ant's right  by  the  defendant  in  his  answer,  will  not  oust  the 
court  of  its  jurisdiction  by  injunction.  Shields  v.  Amdtj  3 
Greens  Ch.  235 ;  Holsman  v.  Boiling  Spring  Bleachiruf 
Co.,  1  McCarter  335.  So  also,  when  the  complainant  has 
for  a  long  time  been  in  the  undisputed  possession  of  the 
property  or  enjoyment  of  the  right  with  respect  to  which  he 
complains,  and  the  acts  of  the  defendant  which  constitute 
the  injur}'-  to  such  ju'operty  or  the  invasion  of  such  right, 
have  been  done  recently  before  the  filing  of  the  bill,  the 
Court  of  Chancery  has  entertained  jurisdiction  to  decide 
and  dispose  of  the  entire  litigation.  The  language  of  Chan- 
cellor Pennington  on  this  subject  in  Shields  v.  Artidt,  has 

been  very  generally  approved,  and  the  principle  he  states 
has  been  adopted  by  the  courts  of  this  state.    He  says :  "  It 

was  not  so  much  against  the  general  jurisdiction  of  the 

court  that  the  objection  is  raised,  as  to  its  exercise  when  the 

<lefendant,  as  in  this  case,  denies  the  complainant's  right.  It 

is  the  province  of  this  court,  as  the  defendant  s  counsel  insist, 

not  to  try  this  right,  that  belonging  alone  to  a  court  of  law, 

but  to  grant  the  possession  whenever  that  right  has  been 

ascertained  and  settled.     If  it  be  intended  to  say  that  a 

dc^fendant  setting  up  this  right  by  his  answer,  thereby  at 
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once  ousts  this  court  of  jurisdiction,  I  cannot  assent  to  it, 
for  it  would  put  an  end  very  much  to  the  exercise  of  an 
important  branch  of  the  powers  of  the  court.  .  .  .  If  it 
be  intended  to  go  no  further  than  that  it  is  a  question 
which  should  be  sent  to  law  in  cases  of  doubt,  and  often 
should,  before  injunction,  be  first  there  established  by  trial 
and  judgment,  then  I  agree  to  the  proposition.  A  long 
enjoyment  by  a  party  of  a  right,  will  entitle  him  to  restrain 
a  private  nuisance,  even  though  the  defendant  may  deny  the 
right,  and  the  court  will  exercise  its  discretion  whether  to 
order  a  trial  at  law  or  not,  always  inclining  to  put  the  case 
to  a  jury  if  there  be  reasonable  doubt." 

The  decree  in  that  case  was  against  the  complainant,  on 
the  ground  that  he  had  not  established  by  the  proofs  in  the 
cause  his  right  to  the  stream  in  question,  as  an  ancient  water- 
course. On  appeal  to  the  senate,  sitting  as  a  court  of  appeal, 
the  deoree  was  reversed  bv  a  vote  of  eleven  to  seven,  and 
a  perpetual  injunction  was  decreed.  Minutes  of  Court  of 
Errors  and  Appeals,  June  19^A,  1844. 

In  Shields  v.  Amdtf  the  complainant  had  been  in  the 
enjoyment  of  the  flow  of  water  upon  his  land  without  inter- 
ruption, until  just  before  the  bill  was  filed.  In  the  other 
cases  in  which  chancery  has  granted  relief  on  final  decree, 
by  injunction,  the  complainant  was  either  in  the  full  enjoy- 
ment of  the  right,  which  was  protected  from  threatened 
invasion,  when  the  bill  was  filed,  or  his  right  originally  wa.s 
not  disputeii,  and  its  continued  existence  was  clearly  estab- 
lished at  the  hearing,  and  the  act  of  the  defendant,  which 
interrupted  the  enjoyment  of  it,  had  been  done  within  a 
recent  period  before  the  bill  was  filed.  Robeson  v.  Pitt&nger, 
1  Greens  Ck  57 ;  Brakely  v.  Sharp,  2  Stockt  206 ;  karl 
V.  De  Hart,  1  Bea^,  280;  Holsman  v.  Boiling  Spring 
Bleaching  Co.,  1  McCarter  335;  Del,  and  B.  Canal  Co,  v. 
Earitan  and  Del.  Bay  R.  R,  Co,,  1  C,  E,  Green  321 ;  S, 
C,  on  Appeal,  3  C,  E.  Green  546 ;  Morris  Canal  and  Bank- 
ing Co,  V.  Central  R,  R,  Co,,  1  C,  E.  Green  419. 

In  Holsman  v.  The  Boiling  Spring  Bleaching  Company, 
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the  bill  Wiis  filed  to  enjoin  the  defendants  from  polluting  a 
stream,  which  flowed  in  its  accustomed  channel  through  the 
lands  of  the  complainants.     The  defendants  were  incorpo- 
rated in  the  year  1859,  for  the  purpose  of  carrying  on  the 
business   of   bleaching  and    finishing  cotton   and   woollen 
goods,  and  soon  after  became  the  owners  of  a  tract  of  land, 
pond,  and  mill  premises  above  the  lands  of  the  complainants, 
and  erected  thereon  a  large  mill  and  works,  which  were  put 
in  operation  in  the  summer  of  1860.    The  bill  charged,  that 
in  the  fall  of  18G0,  in  consequence  of  large  quantities  of 
(•hemical  matter  and  other  impurities  discharged  from  the 
defendants'  works  into  the  stream,  the  water  was  filled  with 
offensive  matter,  discolored  and  polluted,  and  rendered  unfit 
tor  domestic  purposes,  producing  oflensive  odors,  which  in- 
fected  the  air  of  the  neighborhood,   and  penetrated  the 
dwelling,  so  that  the  complainants  were  compelled  to  refrain 
from  all  use  of  the  water  for  family  or  other  purposes ;  by 
rea,son  whereof,  they  were  unable  to  use  or  enjoy  their  said 
(property  as  they  had  been  accustomed,  and  of  right  ought 
to  do,  or  to  sell  the  same  at  a  fair  price.     The  bill  was  filed 
on  the  oth  day  of  February,  1861.    The  defendants  in  their 
answer  did  not  deny  the  erection  of  their  works,  or  the  dis- 
charge of  chemicals  and  other  matter  therefrom  into  the 
.«tream,  but  insisted  that  the  nuisances  of  which  the  com- 
plainants complained  were  not  occasioned  thereby,  but  by 
other  causes.     They  further  alleged  that  the  lands  and  mill 
site  used  and  occupied  by  them,  had  been  used  and  occupied 
as  a  mill  site  for  more  than  twenty  yeai'S,  and  that  the  busi- 
ness of  fulling  and  dyeing  had  been  there  carried  on  for 
more  than  that  period  of  time,  and  that  they  had  thereby 
required  a  prescriptive  right  to  use  said  stream  for  manu- 
tiicturing  pur})Oses,  although  the  same  might  taint  and  dis- 
(.'olor  the  water.     The  cause  was  brought  to  a  hearing  on 
the  pleadings  and  evidence,  and  the  Chancellor  decreed  a 
perpetual  injunction.  That  the  water  in  the  stream  upon  the 
complainants'  land  had,  since  the  erection  of  the  defendants* 
works,  become  discolored,  polluted,  and  unfit  for  domestic  or 
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ornamental  purposes,  and  that  the  complainants*  premises 
had  thereby  been  rendered  uncomfortable,  inconvenient,  and 
undesirable,  for  the  purposes  for  which  they  were  designed 
and  used,  were  not  denied  by  the  answer,  and  were  fully 
established  by  the  evidence.  The  Chancellor  decided,  that 
where  a  complainant  seeks  protection  in  the  enjoyment  of  a 
natural  watercourse  upon  his  land,  the  right  will  ordinarily 
be  regarded  as  clear,  and  that  the  mere  fact  that  the  de- 
fendant denies  the  right  by  his  answer  or  sets  up  title  in 
himself  by  adverse  user,  will  not  entitle  him  to  an  issue 
before  the  allowance  of  an  injunction.  With  respect  to  the 
defendants'  claim  of  a  prescriptive  right  to  pollute  the  waters 
along  the  complainants'  lands,  he  examined  the  evidence, 
and  found  that  although  the  mill  site  occupied  by  the  de- 
fendants may  have  been  used  for  the  purpose  of  dyeing  for 
the  period  of  twenty  years,  there  was  no  evidence  in  the 
cause  that  the  materials  discharged  into  the  stream,  anterior 
to  the  erection  of  the  defendants'  works,  were  such  in  char- 
jicter  or  quantity  as  to  pollute  the  waters  in  front  of  the 
complainants'  lands,  and  that  consequently  there  was  no 
proof  whatever  of  any  adverse  user  in  the  defendants,  or 
those  under  whom  they  claimed.  In  this  aspect  of  the  evi- 
dence touching  the  adverse  right  set  up  by  the  defendants, 
this  case,  like  those  which  preceded  it,  is  an  illustration  of 
the  practice  of  the  courts  of  equity  of  this  state  to  take 
complete  cognizance  of  matters  of  nuisance,  where  the  com- 
plainant has  previously  been  in  the  undisputed  enjoyment  of 
a  right,  and  the  bill  is  filed  promptly  upon  the  commission 
of  the  act  of  interference  with  such  right,  and  the  evidence 
does  not  raise  any  serious  question  as  to  the  fact  of  the 
existence  of  the  complainants'  right  when  the  bill  is  filed. 
That  it  was  not  intended  to  assert  the  power  of  the  Court  of 
Chancery  to  ultimately  dispose  of  questions  of  nuisance, 
without  regard  to  the  state  of  the  evidence  bearing  on  the 
question  as  to  the  existence  of  the  complainants'  right,  and 
the  situation  of  the  parties  previous  to  the  filing  of  the  bill, 
is  shown  by  the  remarks  of  the  Chancellor  in  his  opinion  as 
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to  the  necessity  that  the  party's  right  shouhl  be  clear  to 
entitle  him  to  the  remedy  by  injunction  in  ca^es  of  private 
nuisance,  as  well  as  by  the  opinion  of  the  same  Chancellor, 
in  the  case  of  the  Zino  Co.  v.  The  N,  J.  IVanJdinite  Cb./ 
2  Beas.  322,  in  which  he  expresses  his  repugnance  to  deci- 
ding a  question  of  right  in  real  property,  where  the  defend- 
ant was  in  possession,  and  a  real  controversy  arose  as  to  the 
superiority  of  the  titles  of  the  respective  parties,  a  repug- 
nance which  was  only  overcome  by  the  fact  that  no  motion 
had  been  made  to  dissolve  the  preliminary  injunction,  and 
that  both  parties  were  desirous  that  the  question  of  the 
rights  of  the  parties  should  be  decided.  The  same  doctrine 
has  repeatedly  been  enunciated  by  the  courts  of  this  state, 
as  the  controlling  principle  by  which  the  Court  of  Chancery 
is  guided  in  exercising  its  undoubted  jurisdiction  over  the 
subject  of  private  nuisances.  Scudder  v.  The  Trentcni 
Delmvare  Falls  Co.,  SaxL  694 ;  Southard  v.  The  Morm 
Canal  Co.,  Id.  519 ;  Shrevc  v.  Voorheea,  2  Greens  Ch.  25 ; 
Outcalt  V.  Disborough,  Id.  214 ;  Hulme  v.  Shreve,  3 
Greens  Ch.  116;  Shreve  v.  Black,  Id.  177;  Cornelius  v. 
Post,  1  Stockt.  196;  Wolcott  v.  Meliek,  3  Stockt  204; 
Haight  v.  The  Morris  Aqueduct  Proprietors,  4  Wash.  C. 
C.  601. 

The  principle  supported  by  these  cases  was  not  impaired 
by  the  decision  of  this  court,  in  The  Morris  and  Essex  i?. 
Co.  v.  Prudden,  5  C.  E.  Green  530.  In  that  case  the 
appeal  was  from  an  order  of  the  Chancellor  for  a  prelimi- 
nary injunction,  on  depositions  taken  under  a  rule  to  show 
cause.  The  premises  on  which  the  defendants  were  about 
to  lay  their  track,  were  within  the  limits  of  an  old  turnpike 
which  had  been  vacated  under  legislative  authority  to 
enable  the  defendants  to  use  a  part  of  the  same  for  their 
purposes ;  on  the  faith  of  which  they  acquired  the  title  to  the 
fee,  and  for  twenty  years  had  occupied  it  for  a  single  track, 
and  other  purposes  connected  with  their  business.  The  right 
of  the  complainant  for  the  protection  of  which  the  bill  was 
filed  was  not  all  clear,  and  the  injury  on  which  he  based  his 
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claim  to  equitable  relief  was  slight,  and  the  injunction 
stopped  an  important  public  work.  As  already  observed, 
the  jurisdiction  of  courts  of  equity  over  the  subject  matter 
of  nuisances  is  not  an  original  jurisdiction.  It  does  not 
arise  from  the  fact  that  a  nuisance  exists,  but  results  from 
the  circumstance  that  th<5  equitable  power  of  the  court  is 
necessary  to  protect  the  party  from  an  injury,  for  which  no 
adequate  redress  can  be  obtained  by  an  action  at  law,  or  its 
interference  is  necessary  to  suppress  interminable  litigation, 
for  the  recovery  of  damages  for  an  actionable  wrong.  As  a 
condition  to  the  exercise  of  that  power,  it  is  essential  that 
the  right  shall  be  clearly  established,  or  that  it  should  pre- 
viously have  been  determined  by  the  action  of  the  ordinary 
tribunals  for  the  adjudication  of  the  rights  of  the  parties, 
and  the  injury  must  be  such,  in  its  nature  or  extent,  as  to 
call  for  the  interpositson  of  a  court  of  equity. 

In  the  case  now  under  consideration  the  defendant  had 
been  in  the  use  of  his  dam,  as  it  was  at  the  time  of  the 
filing  of  the  bill,  since  1853,  unmolestsd  by  the  complain- 
ants, or  their  ancestor,  until  1861,  when  the  first  of  the 
actions  at  law  was  brought.  It  is  therefore  insisted  by  the 
defendant's  counsel,  that  the  suit  is  prosecuted  not  for  relief 
in  aid  of  a  legal  right,  but  for  establishing  a  legal  right,  the 
appropriate  tribunal  for  the  determination  of  which  is  a 
court  of  law.  But  the  decisive  answer  to  this  position  of 
counsel  lies  in  the  fact,  that  the  right  of  the  complainants 
at  the  time  of  the  filing  of  the  bill,  and  the  invasion  of 
those  rights  by  the  defendant,  are  admitt^'d  by  the  answer. 
The  bill  alleges  the  seisin  of  the  farm  in  question  by  the 
complainants,  and  that  the  same  bounds  on  Black  river, 
which  from  time  immemorial  had  been  used  and  accustomed 
to  flow  and  run  by  and  along  the  said  farm  in  its  natural 
and  accustomed  channel,  free  and  clear  of  all  ol)structions 
whatever,  and  that  prior  to  1846  the  flow  of  the  said  river 
along  the  complainants'  said  farm  was  not  in  anywise 
affected  by  the  defendant's  dam,  or  the  pondage  thereof. 
The  charge  is,  that  the  defendant  in  October  or  November, 
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1846,  increased  the  height  of  his  dam  and  its  appendages, 
the  exatt  amount  of  such  increase  heing  unknown  to  the 
complainants,  and  that  since  that  time  the  farm  of  the 
complainants  has  been  overflowed  by  water  backed  upon  it 
by  the  defendant's  dam.  The  bill  was  filed  on  the  17th  of 
September,  1866.  The  answer  was  filed  on  the  28th  of  No- 
vember, 1866.  In  it  the  seisin  of  the  complainants  of  the 
farm  was  admitted.  It  was  also  admitted  that  the  efl[icient 
height  of  the  dam  was  increased  in  1846,  and  that  thereby 
the  backw9.ter  on  the  complainants'  farm  was  increased.  The 
insistment  was,  that  the  increase  ia  the  height  of  the  dam 
in  1846,  was  only  nine  inches,  and  that  on  the  23d  of  No- 
vember, 1866  (two  months  after  the  filing  of  the  bill)  the 
defendant  had  reduced  his  dam  nine  inches,  whereby  its 
eflicient  height  was  made  what  it  was  before  1846.  Upon 
this  branch  of  the  case,  the  defendant  put  his  defence  on  the 
ground  that  having  complied  with  the  object  of  the  bill, 
there  was  no  reason  for  continuing  the  litigation. 

Furthermore,  at  the  time  of  the  filing  of  the  bill,  two 
suits  at  law  brought  by  Eliza  Carlisle,  one  of  the  complain- 
ants, and  who  was  in  possession,  were  pending  against  the 
defendant,  to  recover  damages  for  injuries  sustained  by 
reason  of  the  overflow  of  these  lands,  by  the  raising  of  the 
dam  in  1846.  One  of  these  suits  was  brought  in  1861,  the 
other  in  1866.  These  causes  having  been  taken  down  for 
trial  to  the  Morris  circuit,  at  the  Term  of  January,  1867, 
the  defendant  relinquished  his  plea  to  one  of  the  counts  of 
the  declaration  in  each  case,  in  which  such  injury  was  com- 
plained of,  and  confessed  the  cause  of  action,  and  submitted 
to  pay  substantial  damages.  Judgments  were  accordingly 
entered  for  the  plaintiff'  in  those  suits  on  the  6th  of  June, 
1867,  transcripts  whereof  were  made  exhibits  in  this  Ciiuse. 

The  extent  to  which  the  complainants  were  entitled  to 
have  the  defendant's  dam  reduced,  in  order  to  effect  an 
entire  abatement  of  the  nuisance,  could  not  be  settled  by  an 
ordinary  action  at  law  for  ovei'flowing  the  complainants' 
land.    The  facts  necessary  to  fix  the  proper  measure  of  such 
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relief  could  only  be  ascertained  by  the  verdict  of  a  jury, 
upon  an  issue  specially  framed  for  that  purpose. 

The  complainants*  right  to  such  relief  as  is  sought  by  the 
bill,  being  admitted  by  the  answer,  and  also  having  been 
established  in  the  suit  at  law,  the  sole  question  of  fact  in 
controversy  was,  whether  the  defendant  had   effected  an 
abatement  of  the  admitted  nuisance  by  lowering  his  dam 
to  its  level  before  the  increase  of  1846.     The  inquiry  neces- 
sary to  decide  that  controversy,  may  be  made  in  the  Court 
of  Chancery ;  at  least  there  is  nothing  in  the  subject  matter 
of  that  investigation,  that,  by  established  rules  of  equity 
procedure,  would  entitle  the  party  to  an  issue  as  of  coui'se. 
Even  in  the  case  of  an  heir-at-law,  who  is  entitled  to  an 
issue  a>s  a  matter  of  course,  when  the  contix)versy  is  as  to 
the  factum  of  a  will,  if  he  does  not  dispute  the  will,  but 
merely  denies  that  certain  ix)rtions  of  the  land  passed  by 
the  words  of  description,  a  court  of  equity  has  full  jurisdic- 
tion to  determine  the  question  thus  raised  without  granting 
an  issue,  or  may  grant  such  issue  at  its  discretion.    Ricketts 
V.  Turquardy  1  H,  of  L,  Cos.  472.     A  court  of  equity  has 
jurisdiction  to  ascertain  and  determine  the  rights  of  parties 
under  a  reservation,  in  a  grant  of  a  water  privilege,  of  so 
much  water  "  as  is  necessary  for  th.>  use  of  a  forge,  and 
two  blacksmiths*  bellows,"  without  roquii'ing  the  right  to  bo 
settled  at  law.     Olmsted  v.  Loomis,  5  Seld.  423. 

In  Broadbentw  The  Imperial  Gas  Company ,  which  was  be- 
fore Vice  Chancellor  Wood  (2  Jurist  N,  IS,  1132),  and  after- 
wards before  Lord  Chancellor  Cran worth,  (3  Jurist  N.  S.  221, 
7  DeG,,  M,  4"  G,  436),  and  subsequently  before  the  House  of 
Lords  (5  Jurist  K  S.  1319,  7  H.  of  L  Cas,  600),  the  com- 
plaint was  that  the  complainant,  who  was  a  market  gardener, 
was  injured  by  a  nuisance  arising  from  the  manufacture  of 
gas  by  the  defendants,  on  the  premises  adjoining  his  garden. 
The  complainant,  in  1854,  brought  his  action  at  law  to  re- 
cover damages  for  such  nuisance.  The  cause  came  on  for 
trial  before  Lord  Chief  Justice  Jervis,  and  by  consent  was 
referred  to  Sergeant  Channel  to  settle  the  amount  of  damage 
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(if  any)  which  had  been  occasioned,  with  power  to  order 
what,  if  any  thing,  should  be  done  between  the  parties.     In 
January,  1856,  the  arbitrator  reported  the  amount  of  dam- 
ages, for  which  judgment  was  entered,  but  he  failed  to  make 
any  report  as  to  what  should  be  done  by  the  defendants  to 
obviate  the  injury  to  the  plaintiff.     In  May,  1857,  a  bill  waft 
filed  by  Broadbent  to  enjoin  the  company  from  continuing 
the  nuisance.     The  Vice  Chancellor  decreed  a  perpetual  in- 
junction. This  decree  was  affirmed  on  appeal  by  Lord  Chan- 
cellor Cranworth,  and  was  sustained  on  appeal  by  the  Hoase 
of  Lords.    It  appeared  in  evidence  that  after  the  submission 
in  1854,  and  before  the  date  of  the  award,  alterations  had 
been  made  in  the  work-N,  which,  it  was  insisted,  made  the 
award  as  to  the  state  of  things  in  1854  no  longer  conclusive 
as  to  the  state  of  things  in  1856,  and  the  objection  was 
taken  that  no  relief  could  be  obtained  by  injunction  until 
the  fiict  whether,  under  the  existing  condition  of  the  defend- 
ants' works,  a  nuisance  was  created,  was*  attained  by  the 
verdict  of  a  jury.     The  objection  was  overruled.    In  moving 
the  judgment  of  affirmance,  Lord  Chancellor  Campbell  s^iys : 
*'  It  is  said  that  a  new  trial  was  necessarv  here,  because 
there  had  been  some  alterations.     That  there  had  been  some 
alterations  after  the  submission,  is  proved.     I  consider  that 
that  is  a  point  upon  which  it  is  for  an  equity  judge  to  form 
his  opinion.     If  there  has  once  been  a  trial  at  law,  and  the 
jJaintiff's  right  has  been  established  at  law,  I  think  it  is  for 
the  equity  judge  to  determine,  when  the  application  is  made 
for  the  injunction,  whether  the  nuisance  continues  or  whether 
it  has  been  abated ;  and  if  he  is  of  opinion  that  it  has  not 
been  abated,  but  that  it  still  continues,  then  it  is  his  duty  to 
grant  an  injunction.     It  seems  to  me  very  strange  to  con- 
tend that  because  a  party  who  commits  a  nuisance  chooses 
to  make  some  alteration,  even  although  he  may  do  it  horxa 
fidcy  it  is  to  be  laid  down  as  a  rule  that  there  must  be 
another  trial,  and  that  totica  quoties  as  often  as  the  parties 
shall  make  any  alteration  there  must  still  be  another  trial. 
I  think  the  Vice  Chancellor  did  well  in  investigating  whether 
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the  nuisance  continued,  and  that  it  was  quite  unnecessary 
for  him  to  order  a  second  trial  in  order  to  try  a  fact  which 
had  been  ah'eady  investigated  and  established."  Lord  Kings- 
down,  in  expressing  his  concurrence,  is  equally  explicit.  His 
language  is :  ''I  perfectly  admit  that  if  it  could  have  been 
shown,  upon  the  application  for  the  injunction,  that  altera- 
tions had  been  made  which  had  had  the  effect  of  removing 
the  evil  which  the  plaintiff  had  complained  of  in  the  action, 
he  would,  of  course,  not  have  obtained  any  injunction.    But 
I  am  not  at  all  prepared  to  admit  that  the  court  was  bound  to 
ixscertain  that  fact  by  directing  the  trial  of  an  action  at  law. 
It  remained  for  the  party  who  resisted  that  application  to 
show  that  those  alterations  had   been   made  which  were 
effectual  for  the  purpose ;  and  if  the  court,  upon  the  evi- 
dence, had  reasonable  doubt  upon  that  subject,  it  might,  for 
the  information  of  its  conscience,  have  directed  a  trial ;  but 
it  was  equally  competent  to  it,  and  in  my  opinion  it  was  its 
duty,  if  it  saw,  upon  the  examination  of  that  evidence,  that 
the  evil  had  not  been  diminished,  to  act  upon  that  convic- 
tion, and   to  grant  the  injunction  which   it   actually  did 
grant." 

The  case,  from  the  opinions  in  which  these  extracts  have 
l.)een  taken,  is  the  same  as  that  now  before  the  court,  except 
that  this  case  is  strengthened  by  the  fact  that  the  nuisance 
complained  of  is  admitted  by  the 'answer,  and  the  alterations 
which  are  claimed  to  have  removed  it  were  made  after  the 
bill  was  filed. 

It  was  further  urged  upon  the  argument  with  much 
earnestness,  that  although  it  might  bo  competent  for  the 
court  to  determine  the  question  in  controversy,  yet  that, 
under  the  circumstances  of  this  case,  an  issue  should  have 
been  allowed  for  the  determination  of  the  disputed  facts  by 
the  verdict  of  a  jury. 

The  power  of  courts    of  equity  to   order  the   trial   of 

an  issue  of  fact   which   the  court  is  itself  competent  to 

try,  ought  to  be  sparingly  exercised,  and  a  practice  of 

sending  ordinary  matters  to  the  decision  of  a  jury,  ought 
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not  to  be  established.  Where  the  truth  of  facts  can  l>e 
satisfactorily  ascertained  by  the  court  without  the  aid  of 
a  jury,  it  is  its  duty  to  decide  as  to  the  facts,  and  not  sub- 
ject the  parties  to  the  expense  and  delay  of  a  trial  at  law. 
But  in  cases  where  the  evidence  is  so  contradictory  as  to 
leave  the  decision  of  a  question  of  fact  in  serious  doubt, 
and  superior  advantages  of  testing  the  credit  of  \i'itnessos 
by  viva  voce  examination  in  open  court,  and  of  applying  the 
fiicts  and  circumstances  proved  in  the  cause  to  the  decision 
of  disputed  points,  may  be  obtained  by  means  of  a  trial 
before  a  jury,  it  is  proper  that  an  issue  should  be  awarded. 
Trenton  Banking  Co.  v.  Woodniff^  1  Or  em  8  Ch.  118; 
Miller  v.  Wack,  SaxL  205 ;  Bassett  v.  Johnson,  2  Greens 
Ch,  417;  Hildreth  v.  Schillinger,  2  Stockt  196;  Xweow 
v.  King,  Id,  277;  Fider  v.  ^ Porch,  Id,  242;  Bla<^k  v. 
Lamb,  1  Beas,  108 ;  S.  C,  nomine  Black  v.  'Shreve,  2 
Beas.  455 ;  2  DanieWa  Ch.  Pr,  1086,  1285 ;  Short  v.  Le£, 
2  Jac.  (Sf  Walker  465  ;  Dexter  v.  The  Providence  Aqueduct 
Co.  1  Story's  R.  387 ;  Dale  v.  Eoosevelt,  6  Johns.  Ch,  255 ; 
Ilamynayid  v.  Fuller^  1  PaH/c  197  ;  Apthorp  v.  Comstock,  2 
Paige  482 ;   Toxcnseyid  v.  Graves^  3  Paige  453. 

The  granting  or  refusing  an  issue  is  a  matter  of  discretion, 
and  no  application  was  made  to  the  Chancellor  for  an  issue. 
The  case  of  Carlisle  v.  Cooper ,  3  C.  E.  Green  241,  in  which 
the  question  of  jurisdiction  was  raised,  was  not  between 
these  i^arties.  The  subject  matter  of  the  controvei'sy  there, 
v/as  the  dam  complained  of  in  this  case,  but  the  complain- 
int  in  that  cause  was  John  P.  G.  Carlisle,  and  the  applica- 
tion to  the  Chancellor  was  not  an  application  for  a  feigned 
issue.  In  the  answer  in  this  case,  the  defendant,  after 
stating  the  abatement  of  his  dam  nine  inches,  submits  and 
insists  '*  that  if  the  complainants  shall  insist  that  the  de- 
fendant has  not  reduced  his  dam  to  the  height  it  was  prior 
to  the  year  1846,  and  insists  upon  trying  that  question  in 
this  honorable  court,  that  this  honorable  court  is  not  the 
.ippropriate  tribunal  in  whieli  to  try  and  decide  that  ques- 
tion."    A  replication  was  filed,  and  the  parties  proceeded  to 
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take  their  evidence.  A  court  of  equity  is  an  appropriate 
tribunal  to  decide  that  question.  The  case  was  submitted 
to  the  Chancellor  for  decision  on  its  merits,  without  objec- 
tion to  the  mode  of  trial.  The  submission  of  it  to  him  with- 
out applying  for  an  issue,  concludes  the  parties  from  objec- 
tion now  to  the  mode  of  trial.  Belknap  v.  Trimble,  3 
J?aige  577. 

The  position  was  also  taken,  that  the  complainants  had 
lost  their  right  to  reUef  by  long  delay.     Mere  delay  in 
applying  to  the  court  is  frequently  a  ground  for  denying  a 
preliminary  injunction,  and  is  also  a  reason  for  courts  of 
^uity  refusing  to  take  cognizance  of  a  case,  where  there  is 
a  remedy  at  law.     But  where  the  legal  right  is  settled,  and 
the  more  efficacious  remedy  of  a  court  of  equity  is  neces- 
sary to  complete  relief,  delay  is  no  ground  for  a  denial  of  ita 
aid,  unless  it  is  coupled  with  such  acquiescence  as  deprives  the 
party  of  all  right  to  equitable  relief.     A  person  may  so 
encourage  another  in  the  erection  of  a  nuisance,  as  not  only 
to  be  deprived  of  the  right  of  equitable  relief,  but  also  to 
^ive  the  adverse  party  an  equity  to  restrain  him  from  re- 
covering damages  at  law  for  such  nuisance.     Williams  v. 
Earl  of  Jersey,  1  O.  4*  -PA-  91.  So  a  party  who  knowingly, 
though  passively,   encourages  another  to  expend    money 
under  an  erroneous  opinion  of  his  rights,  will  not  be  per- 
mitted  to  assert  his  title,   and  thereby  defeat  the  just 
expectation  uix)n  which  such  expenditure  was  made.    Danri 
v.  Spurrier,  7  Ves.  231 ;  Rochdale  Canal  Co.  v.  King,  2 
Sim,  N.  S.  78 ;  S,  C,  on  final  hearing,  21  Eng.  L,  ^  Eq 
178;  Ramsden  v.  Dyson,  L,  R.  1  H,  of  L,  140;  Dawes  v. 
Ifarshall,  10  C  B.,  K  S.,  697  ;    Wendell  v.  Van  Rensselaer, 
1  Johis,   Ch.  R,  354 ;  Ross  v.    The  E.  (Sc  S,  R.  R.  Co.,  1 
Greens  Ch.  422;  Hulme  v.  Shreve,  3   Greens  Ch.  116; 
The  Morris  and  Essex  R.  Co.  v.  PrxuldeUy  5  C.  E.  Green 
531 ;  The  Raritan   Water  Poioer  Co.  v.  Veghte,  6   C.  E. 
Green,  ante  p.  463.    The  defendant's  case  is  not  within  either 
of  these  principles.  He  did  not  make  his  expenditure  in  erect- 
ing his  dam,  and  increasing  the  capacity  of  his  mill,  either 
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upon  tlie  encourageni(»iit  of  the  complainants'  ancestor,  or 
nnder  an  impression  that  he  had  the  right  to  cast  the  water 
back  to  the  extent  it  was  held  bv  his  dam.  He  knew  that 
by  so  doing  he  would  interfere  with  the  complainants'  farm. 
He  claims  that  he  obtained  that  privilege  from  the  com- 
plainants' ancestor,  under  a  verbjil  agreement  that  he  was  to 
be  permitted  to  flow  as  much  of  his  lands  as  he,  the  de- 
fendant, saw  fit,  if  he  paid  him  therefor  at  the  same  rate  as 
the  defendant  paid  one  Horton  for  lands  on  the  opposite 
side  of  the  stream.  Upon  such  alleged  agreement  the  de- 
fendant sought  his  remedy  after  the  actions  at  law  were 
brought,  by  a  V)ill  for  its  specific  performance,  and  was 
denied  relief.  Cooper  v.  Carlisle,  3  C.  E,  Green  525.  The 
adjudication  and  decision  of  that  question  in  that  case  con- 
cludes the  rights  of  these  parties. 

The  damages  paid  by  the  defendant  in  the  two  suits  at 
law,  amounted  to  $500.  The  injury  done  to  the  farm  of  the 
complainants  by  the  backwater,  rendered  a  part  of  their 
land  comparatively  useless,  and  the  evidence  shows  that  a 
nuisance  was  created  on  it  deleterious  to  health,  and  that 
the  enjoyment  of  the  premises  was  thereby  impaired.  For 
such  injuries  an  action  at  law  furnishes  no  adequate  remedy, 
and  the  party  enjoined  is  entitled  to  the  protection  of  a 
court  of  ecjuity  by  abatement  of  the  nuisance.  Holsnvan  v. 
Tlte  BoiUiig  Sjniny  Bleaching  Co.,  1  McCarter  335 ;  2 
Story's  Eq.  Jur.,  §  926. 

As  the  facts  were  when  the  bill  was  filed,  the  nature  and 
extent  of  the  injury  sustiiined  by  the  complainainants  were 
such  as  to  entitle  them  to  relief  in  a  court  of  equity,  and  it 
would  be  an  extraordinary  proposition,  that  a  defendant 
after  the  institution  of  the  suit  for  such  relief,  should  be 
enabled  to  defeat  complete  redress  by  a  partial  abatement 
of  the  nuisance,  thus  mitigating  but  not  removing  the  evil, 
upon  an  insistment  that  the  effects  of  such  portion  of  the 
nuisance  as  still  remained,  were  not  of  sufficient  consequence 
to  entitle  the  complainant  to  ask  that  perfect  relief  which 
he  was  entitled  to  when  he  sought  his  remedy. 
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The  prayer  of  the  bill  is,  that  the  exact  amount  of  the 
increase  in  the  height  of  the  dam  in  1846  may  be  ascer- 
tained, and  that  the  defendant  mav  be  ordered  and  decreed 
to  abate  said  dam,  and  reduce  it  to  its  original  height,  as  it 
was  prior  to  the  year  1846,  and  remove  the  obstructions 
caused  thereby  to  the  flow  of  the  river ;  or  that  the  same 
may  be  abated  and  reduced  in  height  under  the  directions 
of  the  court.  The  complainants  are  entitled  to  the  relief 
prayed  for. 

The  appeal  upon  the  merits,  raises  the  question  whether 
the  relief  which  was  granted  by  the  Chancellor,  i«  such  as 
is  warranted  by  the  evidence. 

The  exact  •  import  of  the  decree  is,  that  the  defendant  is 
entitleii  to  maintain  his  dam  at  the  height  of  the  present 
atone  work,  and  the  mudsill  thereon,  and  the  sheathing, 
with  the  right  to  place  on  the  mudsill,  for  the  whole  length 
thereof,  moveable  gates  of  plank  of  the  width  of  seven 
inches,  reaching  a  line  nine  inches  above  the  said  mud- 
sill, and  no  higher;  and  that  by  means  of  these  con- 
trivances the  defendant  shall  be  entitled  to  use  the  water 
of  said  river,  subject  to  the  obligation  in  times  of  freshets 
or  high  water,  to  so  raise  the  said  gates  as  that  the  surface 
of  the  water  shall  not  be  raised  above  a  line  drawn  twelve 
and  a  quarter  inches  above  the  top  of  the  mudsill. 

The  dam  was  built  originally  in  1827.  It  then  consisted 
of  a  stone  wall  with  a  sill  upon  it,  and  was  about  thirty-six 
feet  long.  In  1828  or  1829,  the  superstructure  was  in- 
creased by  the  addition  of  posts  twelve  inches  long,  with  a 
cap  piece  on  the  top  nine  inches  wide.  The  space  between 
the  cap  piece  and  the  sill,  at  each  end,  was  boarded  up  tight. 
The  rest  of  the  space  was  occupied  by  gates  nine  or  ten 
inches  wide,  leaving  a  space  between  the  top  of  these  gates 
and  the  underside  of  the  cap,  through  which  the  water 
flowed  under  the  cap  piece.  In  1846  it  is  admitted  that  the 
structure  of  the  dam  was  raised,  and  in  1852  changes  were 
made  which  increased  its  power  of  retaining  and  throwing 
back  the  water.     In  1866,  when  the  bill  was  filed,  the  super- 
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structure  consisted  of  a  sill  nine  inches  in  height,  on  which 
were  set  posts  twenty-one  inches  high,  on  which  was  placed 
a  cap  piece  nine  inches  in  height,  and  the  space  betwejep  the 
sill  and  cap  piece  was  closed  by  solid  planking  at  each  end, 
and  moveable  gates  in  the  intermediate  space,  thus  making 
the  efficient  height  of  the  superstructure  above  the  stone 
wall,  thirty-nine  inches.  It  w^as  reduced  nine  inches  in 
1866,  leaving  its  present  height  thirty  inches,  and  the  de- 
cree of  the  Chancellor  directs  a  further  reduction  of  twelve 
inches,  reducing  the  height  of  the  superstructure  above  the 
stone  wall  to  eighteen  inches,  which  consists  of  the  height 
of  the  sill  of  nine  inches,  and  the  height  of  the  sheathing 
and  gates  upon  it  of  nine  inches  additional.  The  effect  of 
these  operations  will  be  to  reduce  the  height  of  the  dam, 
including  the  stone  wall,  sheathing,  sill,  and  gates,  to  about 
what  it  was  originally  in  1828,  including  the  stone  wall,  sill, 
and  gates,  which  then  made  up  the  dam,  but  without  taking 
into  account  the  fact  that  the  solid  planking  between  the 
cap  piece  and  the  sill  at  erich  end,  joined  close  up  to  the  cap 
piece. 

The  principle  of  law  stated  by  the  Chancellor,  that  tlie 
(extent  of  the  right  acquired  by  adverse  user  is  not  deter- 
mined by  the  height  of  the  structure,  but  is  commensurate 
with  the  actual  enjoyment  of  the  easement,  as  evidenced  by 
the  extent  to  which  the  land  of  the  owner  of  the  servient 
tenement  was  habitually  or  usually  flowed  during  the  perioil 
of  prescription,  rests  upon  sound  reasoning,  and  is  supporteil 
by  authority.  An{jeU  on  Watercourses^  §§  224,  379;  Burti- 
harn  v.  KcmptoUy  44  New  Hamp.  B.  78.  The  introduction 
into  the  rule  requiring  continuity  of  enjoyment  to  acquire  a 
prescriptive  right,  of  the  qualification  of  habitual  use,  as 
applied  to  the  effect  of  the  structure,  is  the  only  qualifica- 
tion that  is  permissible  where  the  easement  is  such  that  its 
enjoyment  is  profitable  only  from  a  continuous  use,  as  an 
easement  to  overflow  lands. 

That  the  degree  of  flowage  upon  the  lands  of  another 
fixes  the  extent  of  the  right,  is  shown  by  a  variety  of  cases^ 
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The  owner  of  the  eiisemciit  is  not  bound  to  use  the  water  in 
the  same  manner,  or  to  apply  it  to  the  same  mill.  He  maj'' 
make  alterations  or  improvements  at  his  pleasure,  provided 
no  prejudice  thereby  arises  to  the  owner  of  the  servient  ten- 
ement, in  the  increase  of  the  burden  upon  his  land.  LuttreW^ 
casCf  4  Hep.  87 ;  Sanders  v.  Nbrmanj  1  B,  df  Aid,  258.  So 
it  is  not  necessary  that  the  dam  should  have  been  main- 
tained for  the  whole  period  upon  the  same  spot,  if  the  extent 
of  flowage  is  at  all  times  the  same.  Davis  v.  Brigham,  29 
Maine  391 ;  Stackpolc  v.  Curtis^  32  Maine  383.  A  change 
in  the  mode  of  use  or  the  purpose  for  which  it  is  used,  or 
an  increase  in  capacity  of  the  machinery  which  is  propelled 
by  the  water,  will  not  affect  the  right,  if  the  quantity  used 
is  not  increased,  and  the  change  is  not  to  the  prejudice  of 
others.  Angell  on  Watercourses ^  §§  228,  229,  230 ;  Hale  v. 
Oldroydy  14  M.  (Sf  W.  789 ;  Baxendale  v.  McMurray,  Z. 
-B.  2  Ch.  App.  790 ;  Cosier  v.  Shipmany  35  N.  Y.  533 ; 
Whittier  v.  Cocheco  Manufactim^ig  Co.,  9  Nexc  Hamp,  B. 
456 ;  Washb.  on  Easem,  279,  §  38 ;  Hulmc  v.  ShrevCj  3 
Greens  Ch.  116. 

The  rule  is  clearly  stat<id  by  Chancellor  Green  in  the 
Holsman  case,  thus :  ''  Where  an  action  is  brought  for  over- 
flawing  the  plaintiff\s  lands  by  backwater  from  the  defend- 
ant s  mill  dam,  it  establishes  no  title  by  adverse  enjoyment, 
to  prove  that  the  defendant's  mill  has  been  in  existence  over 
twenty  years,  or  that  the  dam  lias  been  in  existence  for  that 
perioil.  The  question  is  not  how  high  the  dam  is,  but  how 
high  the  water  has  1)een  held,  whether  it  has  been  held  for 
twenty  years  so  high  as  to  affect  the  land  of  the  plaintiff  as 
injuriously  as  it  did  at  the  time  the  action  was  brought." 

As  a  general  rule,  the  height  of  the  dam  when  in  good 
repair  and  condition,  including  such  parts  and  appendages 
as  make  its  efficient  height  in  its  ordinary  action  and  opera- 
tion, fixes  the  extent  of  the  right  to  flow,  without  regai*d  to 
fluctuations  in  the  flowage  which  are  due  to  accidental 
causes,  such  as  a  want  of  the  usual  repairs,  or  the  variation 
in  the  quantity  of  water  in  the  stream  in  times  of  low 
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water  or  di'ought,  or  in  the  pondage  of  the  dam  by  its 
being  drawn  down  by  use.  Washb.  on  Easem.  105,  §  54 ; 
Cowell  V.  Thayer  J  5  Mete.  253 ;  Jackson  v.  Harrington,  2 
Allen  242 ;  Wood  v.  Kelly,  30  Maine  47.  But  an  user  to 
be  adverse  must  be  under  a  claim  of  right,  with  such  cir- 
cumstances of  notoriety  as  that  the  pei'son  against  whom 
the  right  is  exercised  may  be  made  aware  of  the  fact,  so  as 
to  enable  him  to  resist  the  acxjuisition  of  such  right  before 
the  period  of  i)rescription  has  elapsed.  Cobb  v.  Davenport, 
3  Vroom  369.  Occasional  use  of  flash  boards  for  short 
periods,  when  little  or  no  injury  may  be  done,  as  an  excep- 
tion to  the  general  rule  not  to  keep  them  on,  does  not 
amount  to  the  open,  uninterrupted,  and  notorious  advei'se 
use  necessary  to  establish  a  prescriptive  right.  Pierce  v. 
Travers,  97  Mass,  306.  If  used  for  the  full  period  of 
twenty  years,  only  during  times  of  low  water,  a  prescrip- 
tive right  will  not  be  acquired  thereby  to  keep  the  water  up 
to  the  height  of  such  boards  during  the  whole  year.  Marcly 
V.  Skults,  29  N,  Y,  346.  There  may  be  such  continuity  of 
use  of  flash  boards  as  that  they  in  effect  are  part  of  the  i)er- 
manent  structure,  and  by  such  user  a  right  to  flow  by  means 
of  a  {)ermanent  dam,  to  the  height  of  such  baards  may  U* 
acquired.  Whether  the  user  has  been  such  as  to  establish 
the  right,  is  a  question  of  fixct  for  the  jury.  Noyes  v.  SiVi- 
man,  24  Conn.  15. 

In  Vie  dam  of  1828  there  were  two  gates,  each  fourteen 
feet  long,  and  the  solid  planking  between  the  mud  sill  and 
the  cap  piece  occupied  four  feet  at  each  end.  The  difFerenct^ 
between  the  superstructure  of  the  dam  of  1828,  in  its  effect 
in  flowing  the  lands  of  the  complainants,  and  that  ordere<l 
by  the  Chancellor  in  his  decree,  is  quite  inconsiderable.  But 
with  respect  to  the  condition  of  the  superstructure  of  the 

dam,  and  the  mode  of  its  use  between  1828  and  1846,  and 
from  1846  to  1853,  there  is  great  contrariety  in  the  evidence?. 

The  conflict  relates  to  the  use  of  boards  to  close  up  the 

space  between  the  top  of  the  gates  and  the  cap  piece,  thus 

making  the  top  of  the  cap  piece  the  line  of  the  tumble ;  to 


NOVEMBER  TERM,  1870.  597 


Carlisle  v.  Cooper 


the  washing  away  of  the  supei'structure  of  1828,  and  its 
being  replaced  by  a  structure  of  a  different  construction ;  to 
the  use  of  gates  of  variable  widths,  and  at  time  of  nothing 
more  than  boards  upon  the  sill,  kept  in  place  by  pegs  and 
starts.  With  this  conflict  in  the  evidence  the  case  was  sub- 
mitted to  the  Chancellor  on  its  merits. 

The  evidence  touching  the  extent  of  the  prescriptive  right 
to  Aqw  the  lands  of  the  complainants  by  means  of  the  per- 
manent structure  of  the  dam  and  moveable  gates,  and  also 
to  the  use  of  flash  boards,  is  reviewed  by  the  Chancellor. 
His  conclusion  is,  that  there  is  not  sufficient  proof  of  an  ase 
of  the  flash  boards  in  such  a  definite  manner,  or  at  certain 
fixed  times  or  occasions,  as  to  establish  a  qualified  right  to 
use  them,  when  they  operate  to  raise  the  water  to  any 
extent  on  the  land  of  the  complainants,  and  that  the  right 
to  maintain  the  permanent  structure  of  the  dam,  and  to 
raise  the  water  upon  the  complainants'  lands  by  the  use  of 
the  gat^s,  is  such  as  I  have  mentioned  as  the  substance  of 
the  decree. 

It  is  not  propased  to  examine  the  evidence  in  detail ;  a 
portion  of  it  has  been  referred  to  by  the  Chancellor  in  his 
opinion.  It  is  sufficient  to  say  that  his  conclusions  on  all 
these  points  are  supported  by  direct  testimony,  and  are  con- 
sistent with  the  collateral  facts  proved,  and  in  my  judgment 
are  sustained  by  the  weight  of  the  evidence  in  the  cause. 

Objection  was  made  to  that  portion  of  the  decree  which 
provided  for  the  raising  of  the  gates  in  times  of  freshet"* 
and  high  water.  As  the  prescriptive  right  to  the  use  or 
flow  of  water  originates  from  its  accustomed  use,  the  right 
may  be  qualified  as  to  times,  seasons,  and  mode  of  enjoy- 
ment, by  the  character  of  the  use  from  which  the  right  has 
originated.  AngellonWaterco2ir8e8f^ 382,222, 224:;  Bolivar 
Manf.  Co,  v.  Neponset  Manf,  Co.,  16  Pick,  241 ;  Marcly  v. 

Shulfs,  29  iV.  Y,  346 ;  Bunxham  v.  Kempton,  44  New  Hamp. 
E,  78.    Prescriptions  may  be  upon  condition  in  restraint  of 

the  mode  in  which  the  prescriptive  right  is  to  be  enjoyed,  or 

may  have  annexed  to  them  a  duty  to  be  performed  for  the 
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benefit  of  the  person  against  whom  the  prescription  existe. 
Kenchon  v.  Knight,  1  Wils.  253;  .S'.  C,  1  W.  Bl.  49; 
Brook  V.  Willett,  2  H,  Black.  224 ;  Gray  8  Case,  5  Rep. 
79 ;  Lovelace  v.  Reynolds,  Cro.  Eliz.  546,  563 ;  CoUon  v. 
Srmthf  Cowp.  47 ;  Paddock  v.  Forrester,  3  Man.  ^  G.  903. 

In  the  lease  to  Thompson  for  the  year  1829,  the  defend- 
ant inserted  a  covenant  requiring  the  tenant  to  hoist  the 
gates  in  time  of  high  water,  if  need  be,  so  that  no  damage 
should  be  done.  Similar  covenants  are  contained  in  subse- 
([uent  leases,  and  the  evidence  is,  that  it  was  the  uniform 
practice  of  the  tenants  in  the  use  of  the  dam  and  its 
appendages,  to  control  the  height  of  the  water  in  the  pond 
in  times  of  high  water,  by  raising  the  gates  and  permitting 
it  to  flow  off.  Like  the  use  of  flash  boards,  only  in  times  of 
low  water,  this  mode  of  user  qualifies  the  right  which  the 
defendant  acquired  from  user,  and  the  portion  of  the  decree 
which  regulates  the  management  of  the  gates,  is  necessary 
to  lestrain  the  flowage  of  the  complainants*  lands  to  what 
it  was  accustomed  to  be  during  the  time  of  prescription. 

In  Robinson  v.  Byron,  the  injunction  was  to  restrain  the 
defendant  from  using  dams,  weirs,  shuttles,  flood  gates,  or 
other  erections,  otherwise  than  he  had  done  before  the  4th 
of  April,  1785,  so  as  to  prevent  the  water  flowing  to  the 
complainant's  mill  in  such  regular  quantities  as  it  had  ordi- 
narily done  before  the  said  4th  of  April,  1  Browns  C.  C. 
588.  A  decree  of  a  like  nature  was  made  by  Lord  Eldon, 
in  Lane  v.  Ncwdigatc,  10  Vcs.  192. 

The  decree,  by  its  reference  to  the  cap  piece  as  fixing  the 
extreme  height  to  which  the  water  may  be  raised  by  the 
use  of  the  gates  when  shut,  is  probably  more  specific  in  its 
direction  than  is  usual ;  but  it  removes  all  uncertainty  in 
the  adjudication  of  the  court  as  to  the  extent  of  the  rights 
of  the  respective  parties.  The  complaint  that  the  exercise 
of  the  defendant  s  right  to  the  >yater  is  thereby  made  im- 
j)racticable,  is  without  foundation.  That  it  might  be  more 
conveniently  exercised  if  his  right  was  enlarged,  is  no  reason 
why  it  should  be  enlarged  by  the  sacrifice  of  the  rights  of 
the  (X)mplainants  without  compensation. 
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The  objection  that  the  decree  fixes  the  form  and  construc- 
tion of  the  dam  perpetually,  seems  to  me  to  be  of  greater 
force.  The  expression  in  the  decree  on  which  this  objection 
is  founded,  was  probably  used  through  inadvertence.  Let 
the  decree  be  amended  by  declaring  the  defendant  s  rights, 
Jis  therein  in  substance  declared ;  and  directing  the  abat<?- 
ment  of  so  much  of  the  present  dam  as  the  Chancellor  has 
declared  to  be  unlawful. 

The  plea  of  the  complainants  is  based  on  the  allegation 
that  the  stone  work  of  the  dam  was  raised  bv  the  defendant 
in  1846.  The  Chancellor  decides  that  it  was  not,  and  he  is 
supported  in  this  by  the  clear  weight  of  the  evidence. 

With  the  exception  of  the  formal  mollification  above  men- 
tioned, the  decree  is  affirmed  in  all  respects.  Both  parties 
having  appealed,  and  neither  party  succeeding  on  the  appeal, 
the  affirmance  is  without  cos'ts  to  either  in  this  court. 

The  decree  was  affirmed  by  the  following  vote  : 

For  affirviaacc — Bedle,  Clement,  Depce,  (.)(jden,  Scud- 
DKR,  Van  Syckel,  Wales,  Woodhull.    S. 

For  reversal — Ywh, 


KiNiJ,  ajjpellant,  and  Rix'KMAN,  respondent. 

1.  The  general  rule  in,  that  in  ciiuity  time  is  not  «»1'  th«'  <'ssonce  of  the 
rtintract,  unleps  the  parties  have  expressly  so  stij»ulated,  <»r  it  ne<*os.sarily 
foUows  from  the  nature  and  circumstances  of  the  contract. 

2.  A  contract  for  tlio  sale  of  land  is  regardwl  in  eriuity  for  most  purposes 
sis  if  it  had  been  specifically  executed.  The  purchaser  heconn-s  the  equita- 
ble owner  of  the  land,  and  tho  seller  of  the  purchase  money. 

.'».  Not  inequitable  in  this  case  to  decree  performan«'«»,  thou^ll  payment  or 
offer  of  payment  was  not  made  on  the  day  fixed. 

4.  Parol  evidence  of  conversations  before  the  exK-ution  of  a  contract,  is 
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not  admissible  to  alter  its  terms  and  thus  render  it  a  contract  of  which  time 
is  of  the  essence.  But  a  defendant  to  a  bill  for  specific  performance  may 
offer  sucli  conversation  in  evidenof  as  indepen<lent  proof,  to  rebut  an  equity 
set  up  by  complainant. 

5.  Notice  that  the  defendant  would  not  extend  time  for  payment,  cannot 
aid  liim.     Complainant  was  ready  with  the  money  on  the  day  of  payment. 

6.  The  complainant  being  present  with  the  money  at  the  time  and  pla^'e 
where  he  understood  payment  was  to  be  made,  the  defendant,  after  seeking 
the  next  daj'  to  repudiate  the  contract,  and  refusing  three  days  afterwards 
to  receive  the  monej',  when  complainant  expressed  willingness  to  pay  it, 
cannot  be  relieved  from  his  contract  in  a  court  of  e(iuity  on  the  ground  that 
the  money  was  not  tendered  at  the  proper  pla<;e. 

7.  What  lands  were  intended  to  be  embracwl  in  the  contract,  can  be  suf- 
ficiently gathered  from  contract,  bill,  and  answer,  without  reporting  to  parol 
evidence  to  warrant  a  decree  for  specific  j>erformanct*. 


Two  distinct  suits  were  brought  in  the  Court  of  Chancery, 
one  by  King  for  the  specific  performance  of  a  contract  by 
Rackman,  for  the  conveyance  of  lands ;  the  other  by  Ruck- 
man  to  have  that  contract  declared  void,  and  given  up  to 
be  cancelled.  The  decrees  below  dismissed  King's  bill,  and 
declared  the  contract  void.  From  l>oth  decrees  King  ap- 
pealed. The  facts  of  the  case  sufficiently  appear  in  the 
opinion  of  the  Chancellor,  reported  in  5  C,  E,  Green  346. 

Mr.  W.  L.  Dayton  and  Mr.  F.  T.  Frelin-ghw/sefiy  for 
appellants. 

Mr.  King  complied  strictly  with  all  the  terms  of  the  con- 
tract. The  contract  indicated  Mr.  Voorhis*  office  as  the 
place  of  payment,  and  it  was  so  understood  by  Mr.  King. 
2  Parsons  07i  Con.  {2d  ed.)  162 ;  Tabb  v.  Archer.  3  Hen.  A 
Munf.  399,  435.  Agreement  and  notice  that  King  should 
meet  Ruckman  at  his,  Ruckman's  house,  are  denied  by 
King,  both  in  his  answer  and  in  his  evidence.  1  Sug.  on 
Ven.  ^  P2ir.  195,  160.*  In  fac^t  the  evidence  and  circum- 
stances of  the  case  show  that  Ruckman  told  King  the  pay- 
ment was  to  be  made  at  Voorhis'  office.  The  reasonable 
diligence  required  of  King  was  exercised  by  his  going  to 
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Voorhis'  office  for  the  purpose  of  making  payment.     2  Par- 
sons on  Con.  347. 

A  substantial  performance  is  all  that  equity  requires,  and 
that  King  did.  Garnet  v.  Macon,  2  Brockey^brough  C,  C. 
li.  185 ;  Lloyd  v.  Collett,  4  Bro.  C.  C.  469 ;  4  Vcs.  690. 

Time  is  not  of  the  essence  of  the  contract.  It  is  not  made 
so  by  direct  stipulation.  Parkin  v.  Thorold,  16  Beav.  65  ; 
Fry  on  Spec,  Perf,,  §  712.  It  is  not  so  by  necessary  impli- 
cation. 

When  there  has  been  a  substantial  performance  by  com- 
plainant, time  will  not  be  implied  to  be  of  the  essence  of  the 
contract.  Hearyie  v.  Tenant ,  13  Ves,  288 ;  Fry  on  Spec. 
Perf.  312,  §  709 ;  Huffman  v.  Hummer,  2  C.  E.  Green 
263,  266;  Willston  v.  Willston,  41  Barb,  635;  Young's 
Adm'r  v.  Rathbone,  1  C,  E,  Green  225 ;  Toll  Bridge  v. 
Vreeland,  3  Greens  Ch,  157.  Even  where  expressly  stipu- 
lated, circumstances  may  excuse  a  failure  to  perform.  Eaton 
V.  Lyon,  3  Ves.  692. 

Parol  evidence  is  not  admissible  to  make  time  of  the 
essence,  where  'there  is  no  fraud,  accident,  or  surprise.  3 
Stark,  on  Ev.  997 ;  Stoxiteriburgh  v.  Tompkins,  1  Stockt, 
336 ;  Chetu'ood  v.  Brittain,  1  Greais  Ch,  439,  449 ;  King 
V.  Baldwin,  2  Johns,  Ch,  557 ;  Gresleys  Eq,  Ev,  173. 

A  court  of  equity  exercises  discretionary  power  in  all 
cases  to  administer  equity,  and  looks  with  indulgence  and 
favor  upon  a  suit  for  specific  performance.  Story  s  Eq, 
Jur,,  §§  776,  777 ;  Jeremy  s  Eq,  Jur,  460,  462 ;  Low  v. 
Treadwell,  3  Fairfield  441 ;  Radcliff  v.  Warrington,  12 
Ves,  326 ;  1  Atk,  12 ;  4  Ves,  690,  and  note ;  Fry  on  Spec. 
Perf,,  §  709 ;  Runnels  v.  Jackson,  1  How,  {Miss.)  358 ; 
Rogers  v.  Saunders,  16  Maine  92,  98;  Attoryuy-General  v 
Purmont,  5  Paige  620 ;  Brashier  v.  Gratz,  6  Wheat,  528 
Story's  Eq.  Jur,,  §§  751,  771 ;  Galway  v.  Fullerton,  2  C, 
E,  Green  389;  Hopper  v.  Hopper,  1  C  ^.  Green  1^1] 
Hcdl  V.  Tra?Ten,  9  "Fb«.  608;  Greenaivay  v.  -4(Za7/w,  12 
Fe«.  395,  400. 
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If  Ruckman,  the  vendor^  is  unable  to  fulfill  all  of  hi? 
pai't  of  the  contract,  equity  may  yet  compel  him  to  perform 
it  pro  tanto. 

The  court  looks  with  more  favor  upon  the  suit  of  a 
vendee  to  compel  specific  performance,  than  upon  the  suit  ot 
a  vendor.  Waters  v.  Trains,  9  Johns,  450 ;  Woodcock  v. 
Bennett,  1  Cowen  711,  754;  Storijs  Eq,  Jur.,  §  779; 
Halsey  v.  Grant,  13  Ves.  78 ;  Western  v.  BusseU,  3  Yes.  ^ 
B.  192 ;  Mortlock  v.  BuUer,  10  Ves.  314 ;  Graham  v.  Oli- 
ver,  3  Beav,  123;  Young  v.  Paul,  2  Stockt  401 ;  AU^rton 
V.  Johnson,  3  Sandf,  Ch,  76;  /Seton  v.  Slade,  7  Tc^.  264, 
274 ;  TTinrfwia/i  v.  JTe/i^,  1  ^ro.  C.  C  140 ;  Alley  v.  i)e- 
scharnps,  13  "Fe^.  228 ;  Moore  v.  Blake,  1  Bali  ^  B,  6S; 
King  v.  Hamilton,  4  Peters  311 ;  i^z-y  07i  «S^ec.  Per/*.,  §§ 
299,  667 ;  Mulligan  v.  Cooke,  16  T7^5.  1 ;  ^i7^  v.  Buckley, 
17  T^e^.  394. 

King,  in  his  bill,  sets  out  certain  deeds  of  conveyance,  and 
Ruckman,  in  his  answer,  admits  that  he  is  seized  and  pos- 
sessed of  the  lands  described  in  these  deeds,, excepting  only 
a  small  portion  sold  before  the  contract.  The  number  of 
acres  contained  in  these  deeds  in  possession  of  Euckman  at 
the  time  of  the  contract,  can  readily  be  <iscertained  by  refer- 
ence to  a  master  or  otherwise,  and  can  be  conveyed  to  King 
at  $275  per  acre,  the  price  designated  in  the  contract. 

It  may  further  be  decreed  that  King  have  the  benefit  of 
any  contract  which  Ruckman  may  have  entered  into. 

It  is  within  the  jurisdiction  of  this  court  to  decree  specific 
performance  as  to  land  lying  out  of  this  state.  Story  h 
Eq.  Jur.,  §  744;  Massic  v.  Watts,  6  Cranch  148;  Sutphcn 
V.  Foioler,  9  Paige  280;  3  Saadf,  Ch,  185;  3  Ves,  170;  1 
Sim.  (^  Stu.  15 ;  Hopk,  213;  Cleveland  v.  Burrill,  25  Barb. 
532;  Newton  v.  Branson,  3  Kern.  587. 

The  land  to  be  conveyed  is  designated  with  sufficient  cer- 
tainty. "  Cerium  est  quod  cerium  reddi  potest,''  and  for 
that  purpose  a  reference  to  a  master  may  be  made.  Robeson 
et  al.  V.  Hornhaker,  2  Greens  Ch,  60 ;  Ogilvic  v.  Foljambe, 
3  Mer,  53;  Eichardson  v.   Edick,   17   Barb,   260.     The 
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number  of  acres  is  fixed  definitely.  The  rest  being  <ascer- 
tained,  the  "  two  lots  in  Hackensack  township"  must  neces- 
sarily contain  the  remainder  of  the  two  thousand  acres. 

The  "  two  lots"  may  be  located  by  parol  evidence.  Fi^h 
V.  Hubbard 8  Admrs,  21  Wend.  652;  2  Parsons  on  Con, 
61,  62. 

Ptuckman,  in  his  answer,  admits  that  he  was  seized,  pos- 
sessed, and  held  contracts  for  about  two  thousand  acres  of 
land  in  the  contract,  comprised  within  the  boundaries  in  the 
said  bill  contained. 

The  certainty  of  description  being  admitted  in  the 
answer,  uncertainty  cannot  be  set  up  in  defence.  Story's 
Eq.  PL,  §  606 ;  1  DanielVs  Ch.  Pr.  726. 

Mr,  Dixon,  for  respondent. 

The  specific  performance  prayed  for  by  King  ought  not  to 
be  decreed. 

Because  the  court  cannot  from  his  bills  of  complaint  ciscer- 
tain  of  what  lands  he  seeks  conveyance. 

Because  the  contract  is  so  uncertain  and  indefinite  that 
the  court  cannot  ascertain  from  it  what  lands  are  intended 
to  be  contracted  for. 

Because  the  evidence  does  not  su]>ply  these  defects  in  the 
contract  and  bills,  and  cannot  legally  be  used  to  supply  such 
defects,  since  the  phrase  in  the  contract,  "  two  lots  of  land 
in  Hackensack  township,  &c.,"  is  on  its  face  ambiguous,  and 
therefore  cannot  be  cured  by  oral  evidence ;  and  it  appear- 
ing that  some  of  the  "  contracts"  mentioned  in  the  principal 
contract,  were  but  oral,  the  proof  of  such  contracts  must  rest 
on  oral  evidence,  which,  under  the  statute  of  frauds,  is  inad- 
missible. 

Because  the  parties  to  the  contract  knew  at  the  time  that 
Ruckman  had  not  title,  and  so  based  its  specific  perform- 
ance in  his  getting  the  title  subsequently,  and  he,  not  hav- 
ing yet  done  it,  is  not  able  to  specifically  perform,  and  the 
contract  being  entire,  the  court  will  not  decree  performance 
of  part  only. 

Because  it  does  not  appear  that  Ruckman  can  or  ought  to 
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acquire  title  to  the  lands  which,  at  the  time  of  the  making 
of  the  principal  contract,  he  only  "  held  contracts  for." 

Because  King  has  failed  to  perform  an  essential  agree- 
ment on  his  part  in  the  contract,  the  performance  of  which 
is  a  condition  precedent  to  his  right  to  call  on  Buckman  for 
performance,  in  this  that  he  did  not  on  June  1st,  1868,  pay 
or  tender  the  $19,900  required,  and  has  never  since  paid  or 
tendered  it. 

The  payment  or  tender  on  the  day  was  of  the  essence  of 
the  contract,  by  the  terms  of  the  contract,  by  the  imder- 
st^nding  of  the  parties,  by  the  notice  from  Ruckman  to 
King,  and  by  the  circumstances  of  the  case. 

Beciiuse  King's  failure  has  put  it  out  of  the  power  of 
Ruckman  to  pcu'form  specifically. 

For  the  foregoing  reasons,  and  because  King  has  made 
an  improper  use  of  the  contract  by  having  it  recorded,  the 
court  will  decree  its  surrender  and  cancellation  of  the  record. 

The  opinion  of  the  court  was  delivered  by 
Dalrimple,  J. 

This  cause  was  argued  at  so  late  a  day  in  the  term  as  to 
make  it  impracticable  now  to  enter  into  any  discussion  of 
the  questions  of  law  or  facts  involved. 

The  court,  after  careful  consideration  of  the  case,  has 
directed  mo  to  state  the  conclusions  at  which  it  has  arrived, 
as  follows : 

First.  Time  is  not  of  the  essence  of  the  contract  on 
which  the  complainant's  bill  is  founded. 

Second.  It  is  a  general  rule  that  in  equity  time  is  not 
deemed  to  be  of  the  essence  of  the  contract,  unless  the  par- 
ties have  expressly  so  stipulated,  or  it  necessai'ily  follows 
from  the  nature  and  circumstances  of  the  contract. 

Third.  A  contract  for  the  sale  of  land  is  regarded  in 
equity  for  most  purposes,  as  if  it  had  been  specifically  exe- 
cuted. The  purchaser  becomes  the  equitable  owner  of  the 
land,  and  the  seller  of  the  purchase  money. 
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Fourth,  In  this  ease  there  i.s  nothing  in  the  terms  of  the 
agreenujnt  itself,  in  the  nature  of  the  proj^erty,  or  the  attend- 
ant cii^cumstances,  which  would  make  it  inequitable  for  the 
court  to  interfere  and  decree  performance  of  the  contract, 
though  payment,  or  offer  of  payment,  had  not  been  made  on 
the  precise  day  fixed. 

Fifth,  Parol  evidence  of  conversations  between  the  par- 
ties at  and  before  the  execution  of  the  contract,  is  not  ad- 
missible to  alter,  add  to,  or  vary  the  terms  of  the  written 
instrument,  and  thus  render  it  a  contract  of  which  time  is 
of  the  essence.  But  a  defendant  to  a  bill  for  specific  perform- 
ance may  offer  such  conversations  in  evidence  as  independ- 
ent proof,  to  rebut  an  equity  set  up  by  the  complainant. 

Sixth,  The  defendant's  contention  that  because  the  second 
payment  of  $19,900  was  not  made  on  the  first  day  of  June,  he 
lost  certain  contracts  for  the  sale  of  land,  to  fulfill  which  on 
his  part,  it  was  understood  he  depended  on  the  receipt  of 
said  second  payment  on  the  day  it  fell  due,  is  not  well 
founded,  because  he  says  in  substance,  that  these  contracts 
matured  during  that  month  of  June,  and  that  payment  by 
the  10th  would  have  served  his  purpose,  and  further,  that 
on  the  2d  of  June,  as  early  as  eight  o'clock  A.  M.,  he  served 
on  complainant  a  notice  that  the  contract  was  at  an  end, 
and  ever  afterwards  refused  to  acknowledge  its  existence. 

Seventh,  It  satisfactorily  appears,  that  while  the  com- 
plainant on  and  prior  to  the  said  1st  day  of  June,  was 
flesirous  of  fulfilling  the  contract  on  his  part,  the  defendant 
was  anxious  to  rid  himself  of  it. 

Eighth,  The  notice  given  by  defendant  to  complainant, 
that  the  time  of  payment  of  the  $19,900  would  not  be  ex- 
tended, cannot  aid  the  defendant,  because  the  complainant 
was  ready  with  the  money  on  the  day  of  payment,  and  the 
dispute  is,  whether  he  produced  and  offered  it  at  the  proper 
place. 

Ninth,  By  the  contract  the  $19,900  was  payable  at  the 
house  of  the  defendant,  and  not  at  the  ofiice  of  Mr.  Voorhis. 

Tenth,  Assuming  that  the  defendant  s  refusal  to  extend 
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tlie  time  of  payment  of  the  $19,900,  ina<le  it  necessary  for 
the  complainant  to  make  the  payment  on  the  precise  day 
stipulated,  the  weight  of  the  testimony,  after  giving  due 
and  legal  consideration  to  the  answer  of  the  defendant,  and 
full  credit  to  the  testimony  of  Mr.  Voorhis,  is  that  bv  au 
understanding  between  the  parties,  the  office  of  Mr.  Voor- 
his was  the  place  at  which  the  payment  was  to  be  made. 
And  the  complainant  having  presented  himself  there  with 
the  money  on  the  1st  day  of  June,  and  the  defendant  failing  to 
attend  and  accept  it,  and  having  early  tlie  next  morning 
sought  to  repudiate  his  contract,  and  refused  three  days 
afterwards  to  receive  the  money,  when  the  complainant  ex- 
pressed his  willingness  to  pay  it,  the  defendant's  answer  to 
the  complainant's  case  that  the  money  was  not  tendered  to 
the  defendant  at  his  house,  on  the  1st  day  of  June,  cannot 
prevail  in  a  court  of  equity. 

Eleventh.  Though  Mr.  Voorhis  advised  the  complainant 
to  seek  out  the  defendant  at  defendant's  house,  and  tender 
the  money  to  him  there,  the  complainant  did  not,  under  the 
circumstances,  lose  his  rights  by  not  doing  so. 

Twelfth,  Taking  the  contract,  bill,  and  answer  together, 
it  can  be  made  to  appear  with  sufficient  certainty,  without 
resorting  to  parol  evidence,  what  lands  were  intended  to  be 
embraced  in  the  contract. 

The  result  is,  that  the  cross-bill  of  Ruckman  should  be 
^lismissed  with  costs  in  this  court,  and  the  court  below,  and 
a  decree  entered  in  the  original  cause,  with  costs  in  both 
courts,  directing  the  defendant,  Ruckman,  to  make  convey- 
ance according  to  his  contract,  so  far  as  he  has  the  abilitv 
to  do  so.  If  the  defendant  should  be  able  to  perform  his 
contract  in  part  only,  then  the  value  of  the  lands  embraceil 
in  the  contract,  and  which  he  is  not  able  to  convey,  should 
be  ascertained,  and  damages  awarded  to  the  complainant,  or 
allowance  made  to  the  defendant,  as  the  principles  of  equity 
may  require.  In  case  the  lands  to  be  conveyed,  or  any  of 
them  are  encumbered,  and  the  defendant  cannot  remove  the 
encumbrances   for  want  of  funds  ,  the  complainant  mast 
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assume  the  encumbrances,  or  pay  the  same,  and  receive  an 
allowance  therefor  on  the  purchase  money.  If  the  contract 
cannot  now  be  fully  executed,  let  it  be  carried  into  eflfect  on 
equitable  principles,  as  far  as  circumstances  will  admit. 

The  decree  of  the  Chancellor  in  the  opiginal  cause  must 
also  be  reversed,  and  a  decree  entered  in  this  court  in  accord- 
ance with  the  principles  above  stated. 

For  reveirKil — Beasley,  C.  J.,  Bedle,  Dalrimple,  De- 
PUE,  Kennedy,  Vail,  Wales.    7. 

For  affirmance — Ogden,  Olden,  Scudder,  Van  Syckel, 

WoODHrLL.      5. 


ADDITIONAL  RULES 
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RULE    XXXVIIL 

Here«aftor,  the  Court  of  Errors  and  Appeals,  on  the  first 
day  of  the  term,  will  meet  at  11  o'clock,  A.  M. 

(March  Term,  1869.) 

RULE   XXXIX. 

Appeals  from  the  Prerogative  Court  shall  be  governed  by 
the  rules  of  this  court  relating  to  appeals  from  the  Court  of 
Chancery.  (March  Tei^i,  1870.) 

RULE   XL. 

The  printed  briefs  provided  for  in  the  37th  rule,  may  be 
furnished  by  each  counsel  at  the  commencement  of  his  argu- 
ment, without  any  notice  to  the  opposite  party. 

(June  Term.,  1870.) 

RULE   XLI. 

The  time  allowed  by  the  12th  rule  to  each  counsel,  with- 
out express  permission  extendinoj  it,  shall  be  limited  to  two 
hours  and  a  half.  (Savie  Temi.) 

RULE   XLII. 

The  court  will  hereafter  require  the  points  provided  for 
in  the  13th  rule,  to  be  furnished  in  all  cases  previous  to  the 
hearing.  (Same  Term.) 
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ABANDONMENT. 


II 


AMENDMENT. 


See  Limitations,  Statute  of,  2. 
Pleading,  5. 


To  constituto  an  abandonment,   the; 
facts  or  circumstances  must  clearly  | 
indicate  such  an  intention.   Aban- 1 
donment  is  a  question  of  intention. , 
Non  user  is  a  fact  in  determining 
it,  but  though  continued  for  twenty  [ 
years,  is  not  conclusive  evidence,' 
in  itself,  of  an  abandonment.    Its 
weight  must  always  depend  upon  i 
the  intention  to  be  drawn  from  its  1 
duration,  character  and  accompany- 
ing circumstances.    Haritnn  iVater  : 

Power  Ok  v.  VcffhU,  463  j^,^  appeal  lies  to  an  order  of  the 

Chancellor  sustaining  exceptions  t^.) 


ANSWER. 

tSee  Evidence,  4.  o.  <{.  10,  11. 
Pleadin(j.  12. 13,  ir>. 
Practice,  U,  10. 

APPEAL. 


Sfe  Maintenance,  1,  2. 


ACCOUNT. 

dSt'e  Sale  of  Lands  for  Payment  of 
Debts,  1,  2. 


ACQUIESCENCE. 
Si'e  Injunction,  3. 

ADVERSE   USER. 
See  Easement,  I. 

AFFIDAVIT. 
See  Evidence,  (J,  U,  H\. 

AGENT. 

See  Contract,  2. 

Principal  and  A<jent. 

AGREEMENT. 
See  Contract. 


a  bill  for  impertinence.     C.  <fc  A. 
B.  Co.  V.  Stewart,  481 

See  JrRiSDiCTiON,  3. 
Practice,  12. 


APPELLATE  JURISDICTION. 

1.  With  respect  to  appellate  juriwlic- 
tion,  there  is  a  class  of  cases  to 
which  no  certain  test  can  be  ap- 
]>lied,  but  each  case  of  such  clasn. 

I'  m  this  particular,  must  be  ad- 
\\  judged  by  iU  peculiar  circumstan- 
il     ces.     (\  A.  R.  Co.  V.  Stewart,    484 

2.  The  case  should  be  especially  clear, 
to  warrant  the  expun^ng  of  mat- 
ter from  pleadings  as  impertinent ; 
but  when  the  Chancellor  nas  struck 
out  statements  from  a  bill  which 
are  very  prolix,  and  appear  to  ho 
of  but  small  importance  to  tlio 
case,  this  court  will  not  interfer<' 
with  such  order.  /  >. 


ASSIGNEE   AND    ASSIGNMENT. 

See   Assignment    for    Benefit   of 
Creditors. 

M0RT0A«E,  17. 


1.  By  a  genernl  alignment  for  lhe:i 
benefit  of  creditors,  the  equity  of^ 
reilemption  in  mortgaged  premiseti 
vents  m  the  awlgnee,  whether  the 
luortaagB  <ieed  is  absolute  or  condi- 
lionttl  on  its  face.  But  property 
which  the  debtor  has  frAndulently 
eotiveyed  to  hinder  and  delay  cn^- 
itore.  whlth  he  could  not  cot 
to  Htrangem,  doen  not  pnss  by  i 
awKignmenl.       IVm   Kriirrn   \, 

2.  ]tIonpy  due  nt  ttie  lime  ut'  euih  iix 
wgnment,  tu  the  ftwignur  fniiti  pur-  . 
>'ha.>er  to  whom  lie  had  Msigned  hi» 

Iiro|>erty  to  defmud  rroilitort!,  willij 
rcloiig  to  the  RMgnee.  And  if  tbe'iS. 
(•urchuKer.  after    the    awignmenl.'j 

to  the  riglit  of  llie  Rfsipuee ;  llie' 
[inyiiient  is  in  hi"  own  wrong,    /A..| 


U.Tlie 


fardii' 


the 


sidered  in  a  court  of  eqnitv,  nc 
merits  reviewed.  But  where 
alleged  errors  are  of  a  sort  KUffii 
to  eet  a«ide  Hie  award,  this  oonri 
will  regard  tbeiu,  so  that  a  drter- 
mioation  apparently  excessive  mar 
be  reviewed.  H',  J.  ^.  <5..  <■. 
Thomat.  Ji-'i 


Tliis  court  has  juri»liclion  over 
awards,  hut  it  will  not  exercise  it  iti 
case  of  awards,  wliich.  by  agrs*- 
ment.nre  made  rules  of  enurt.  Tlie 
i-ourtin  whiditheruleisenterw]  lias 


.   //(. 


;i.Bi 


ilccref-  wliii'li  decfareN  such  Hale: 
old  as  agiiiuHt  lh>'  i-omptainant  ar: 
judfOiient  creditor,  dinTt  the  pur 


!i-d!.t 


!  «^sipiee 


Ih. 


4.  When  a  i-reditor  of  the  dehl. 
making  an  assignment  fur  the 
licnelit  of  crediloni,  who  Iihh  not 
I'lliibited  his  claini  to  the  aaiignee, 
diitcovprH  that  lands  of  tlip  debtor 
nut  ifold  or  administered  by  tht 
assignee,  had  been  conveyed  by 
way  of  mortgage  only,  tliuugb  bv 
dei^d  absolute  on  itK  tai'e.  sutli 
•  rcilitor  is  entitli-d  to  his  prii  rata 
dividend  out  of  the  vahie  of  tbe 
"|iiity  of  n-demption.  as  property 
founil  by  him  and  not  aocounleil 
for  liy  the  assignee  before  lii^trihii 

Ti.  The  ralaUle  proportion  uf,-.!!.!! 
crwiitor  ill,  in  tlio  lirst  plnw,  to  bi'! 
|>»id  on  his  claim  the  sniiie  per 
rentage  as  the  other  credit rus  hove 
received  wlio  duly  presented  tlieir 
<-laims,  and  thcn'to  hftve  the  resi- 
due of  i-ucli  iiewlv  found  propertv 
.listributeil  equally  between  liim 
iind  «u.!i  crHHtor*.'  Jl: 


Xo  court  will  r 

an  award  :  the  only  power  Is  to  set 
it  aside  for  corrujHion,  or  miscon- 
duct in  the  arbitralois.  or  a  plain 
inislake  of  law  or  fact.  And  if 
arbitratoia  decide  aeainst  law.  not 
hv  mistake,  but  of  purpose,  with 
llie  intention  of  making  a  juxt 
award,  whi-n  the  strict  principles  of 
law  .«eeiii  lo  them  to  work  injustii'e. 
their  .iwaiil  will  not  !>.:  <lislurl>e.). 
Ih. 

.If  the  arbitralui's  proi-eeil  without 
the  knowledge  of  either  part.v.  and 
without  giving  him  an  opportunity 
lo  be  beard,  or  if  they  dei-ide  with 
out  any  evidence,  it  is  such  iiit"- 
conduot    as  will    s*-t    asiile    thei 


Ih. 


.  When  a  new  arbitrator  is  (-ho>»'n 
by  the  original  arbiltatois.  either 
jiarty  lias  tlie  riglit  to  adduce  addi- 
tional lestimonvand  additional  ar- 
guuienls.  Anif  when  either  (iariy 
tins  not  only  not  waived  such  right, 
but  before  llie  award  was  made, 
presented  bis  protest  to  the  arbi- 
trators as  Hoon  as  could  reasonably 
be  done,  and  served  an  injunction 
U)ion  them  to  restrain  them  from 
iiroccoding,  and  the  arbitrators  shut 
him  out  frorD  this  right,  and  make 
their  award  in  the  face  of  the  pro- 
test and  injunction,  it  is  such  mis- 
conduct as  wilt  set  aside  the  awanl. 
Ih. 
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BOND.  II 

'I 

♦Src  Limitations,  ^^TAT^TE  «»f.  'i.     ' 
MORTCJAIJE,  10,  12,  17.  , 


BURDEN  OF  rKOOF. 

Sre  Evidence,  VK 
Will,  17. 


CANi'ELLATloN. 
Src  Murt(Ja<.;e,  l.'l,  II. 


CAVEAT  EMTTOK. 

1.  When  .f  1000  of  the  monry  wliiili  a 
mortgage  was  givon  to  swuro  con- 
sisted in  shares  of  a  mining  com- 
|»any,  accepted  hy  the  mortgagor,' 
on  the  representation  of  the  mort- 
gagee that  }io  had  paid  that  much; 
for  it,  hut  without  misrepresenta- 
tion or  fraud  by  the  mortgagee,  the 
•f  lOOC)  will  not  he  deducted  from, 
the  mortgage.     livntnn  v.  .\fan/ott, 

123 

2.  The  rule  of  aivrnt  emptor  npfdies 
a.s  well  to  the  sale  of  stocks  as  of 
(•liattels.  The  vendor  can  only  he 
made  liable  for  misr«*pre>entation 
or  fraud.  Ih. 


CHARTER. 

The  J.  C.  and  II.  Horse  Railroa<l 
Companv,  and  the  J.  C.  anil  B. 
Railroa({  Company,  were  author-] 
ized  by  th<»ir  charter,  to  build  a 
railroad  through  certain  streets  of 
Jersey  City,  to  the  ferry,  subject  to  ' 
first  obtaining  the  consent  of  the  ' 
common  council.  By  an  ordinance,  I 
passed  December  13th,  ISAJ),  the. 
the  J.  C.  and  B.  Company  were 
authorized  to  lay  a  single  track  in 
certain  streets.  The  3a  section  of.^ 
tliat  ordinance  inirjosed  the  follow- 1 
ing  condition  :  "  The  consent  to  the^j 
said  company  to  lay  said  track  in 
Montgomery  street  to  Newark  ave-k 
nue,  and  in  Newark  avenue  to 
Grove  street,  and  in  Grove,  Grego-i  1 
ry,  and  York  streets,  a.««  skiteain 
the  Jint  section^  is  upon  condition 


that  the  J.  C.  and  H.  Horse  Rail- 
road Company  shall  have  the  joint 
use  for  their  cars,  of  any  track  that 
shall  be  laid  in  said  streets  by  vir- 
tue of  such  consent,  and  that  if  anv 
disagreement  shall  arise  r>etween 
said  two  companies,  as  to  the  ex- 
pense or  manner  of  laying  said 
tracks,  or  the  use  thereof,  such  dis- 
agreement shall  be  finally  adjudi- 
cated and  settled  by  the  common 
council."  Tlie  0th  section  pro- 
vide<i  that  the  ordinance  should  go 
into  effect  as  soon  as  the  J.  C.  and 
B.  Company  should,  under  their 
signature  and  seal,  agree  that  they 
would  apply,  at  tlie  next  session  of 
the  legislature,  and  obtain  if  possi- 
ble an  amendment  to  their  charter, 
so  that  in  obtaining  the  consent  of 
tlie  common  council  to  lav  their 
rails,  thev  should  be  subject  to 
such  conditions  as  said  council  bv 
ordinance  may  have  imposed.  Sucli 
agreement  was  executed  by  the 
Bergen  Company,  December  14th. 
They  ac-cordingly  obtained  a  sup- 
plement to  their  charter,  which 
was  approved  March  17th,  1860. 
The  2(1  section  of  that  supplement 
provides :  "  That  the  said  J.  C.  and 
fe.  Railroad  Compjiny,  in  laying, 
repairing,  and  maintaining  their 
rails,  and  constructing  their  roads 
in  the  streets  of  Jersey  City,  shall 
be  subject  to  such  conditions  as  the 
common  council  of  said  city  in  the, 
or<Hnan<'€  grantinrf  consent  to  lay 
such  rails  and  construct  said  road, 
shall  have  impose<l,  or  shall  impose 
upon  said  company.''  The  com- 
mon council  passed  an  ordinance 
January  lOth,  18G0,  authorizing 
the  J.  0.  and  H.  Company  to  lay  a 
single  track  through  certain  streets. 
The  3d  section  of  this  ordinance 
provides,  that  the  Iloboken  Com- 
]»any  shall  have  the  joint  use  of  the 
tracks  of  the  Bergen  Company,  so 
far  as  may  be  necessary  to  run  the 
cai-s  of  the  Iloboken  ('ompany  to 
and  from  their  tracks  in  certain 
streets  to  Hudson  street,  upon  their 
(iijreement  with  the  Bergen  Com- 
]>any,  in  aocordance  with  section 
three  of  the  ordinance  passed  De- 
cember 13th,  185J).  JIdd— 
That  the  condition  of  the  3d  section 
of  the  Bergen  Company's  ordinance 
is,  by  virtue  of  their  agreement 
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boken  Company  are  those  onlv. 
narae<l  in  tlie  3d  section  of  tfif* 
Bergen  Company's  ordinance  of 
December  13tli,  1859.  J.  C.  d-  H. 
Horse  R.  Co.  v.  /.  C.  <£•  B.  R.  Co. 

See  License,  1. 

Railroad  Company. 


with  the  Hoboken  Company,  and 
of  the  2d  section  of  said  supplement 
of  1 860,  as  eflfectually  a  part  of  that 
supplement  as  if  embodied  in  terms 
therein,  and  binding  upon  the  Ber- 
gen Company,  ana  the  Hoboken 
Company  is  entitled  to  the  joint  use 
of  the  Bergen  Company's  track 
through  the  streets  specified.  |' 

2.  The  right,  though  vested,  cannot:; 
be  exercised  entirely  at  the  expensei 
of  the  Bergen  Company. 

3.  The  provision  that,  in  case  of  disa-|. 
greement   between  the  companies:! 
as  to  the  expense  or  manner  or, 
laying  the   tracks,   or    their   use,, 
such  uisagreemontsliould  be  finallyi| 
adjudicated    and    settled    by    thej 
common  council,  was  proper  and  | 
lawful.      It   became   embodied   inj 
the  act  of  incorporation,  and  is  aj' 
condition  on  which  tlie  franchise  is  | 
to  be  enjoyo<i,  and  does  not  depend] 
merely  upon  the  force  of  an  agree- 1 
ment  to  arbitrate.  I, 

4.  The  termination  of  the  agreement;' 
as  to  the  terms  of  use  of  tracksn 
through  certain  streets  (pursuant  to: 
notice,    in    accordance    with*  the 
terms  of  tlie   agreement)  did    not 
affect  the  right  of  joint  use  of  the 
Bergen  Company's  tracks,  or  entitle 
the  Bergen  Company  to  enjoin  the; 
iwe  by  the  other  until  a  new  agree- 
ment could  be  made,  or  the  com- 
mon council  should  adjudicate  the'i 
matter.  1; 

.'».  The  common  council  had  no  power,  CONSTITUTIONALITY  OF  LAWS. 
to  declare  a  forfeiture  by  the  Ho- 1 

boken  Company  of  their  right  to;  *Sff' Jurisdiction,  4. 

use  the  Bergen  Company's  tracks, 
for   non-payment  ol    the  amount 

adjudicated.     That  right  is  vested, '  CONTRACT, 

and  no  authority  was  given  to  the'; 
council  to  forfeit  for  non-payment.'  1.  A  mistake  as  to  facts  or  the  con- 

C.  The  words  "upon  their  agreement,",  I  tents  of  a  contract  for  the  sale  of 
Ac,  in  the  3d  section  of  the  ordi-'l  land,  might,  in  some  cases,  excoee 
nance  of  January  10th,  1860,  doll  or  modify  the  performance,  but  the 
not  qualify  the  right  of  the  Hobo-lj  vendor  must  perform  it  according 
ken  Company ;  that  right  became' '  to  ita  legal  effect,  unless  he  is  mis- 
fixed  by  tiie  ordinance  of  Decern  J  led  by  tne  fault  of  the  other  party. 
her  I3th,  1851».  !|     //xne'w  Cawley,  l5(> 

7.  The  true  intention  of  the  said  ordi- 'i 

nance  of  January  10th,  1860,  wa.**]  2.  If  a  plaintiflf  in  execution,  mak.* 
only  to  subject  the  joint  use  to  just. i  an  acreement  with  the  defendant 
such  condition  as  was  contained  in!  that  ne  will  buy  the  property  at 
the  3d  section  of  the  Bergen  Com-  sheriff's  sale  and  hold  it  for  bu* 
pany's  ordinance.  benefit,    and  takes    advantage  of 

8.  The  tracks  of  the  Bergen  Company  such  agreement  to  buy  in  the  pro- 
subject  to  the  joint  use  by  the  Ho-H    perty  at  prices  lower  than  he  otber- 


CHATTEL  MORTGAGE. 
See  Mortgage,  15,  16,  18,  19. 

CHOSE  IN  ACTION. 
See  Judgment  Creditor,  1. 


CONSENT. 
See  License,  1-3. 


CONSIDERATION 

See  Mortgage,  1,  2. 
Pleading,  1-3. 


CONSTITUTIONAL  COURT. 
See  Jurisdiction,  5,  li. 
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wise  could  havo  done,  he  will  be 
taken  to  hold  in  trust  for  the  de- 
fendant, who  w^ill  be  allowed  to 
redeem.  But  a  court  of  equity  will 
not  enforce  such  an  agreement, 
being  merely  in  parol,  unless  the 
fraud  or  mala  fides  be  clearly  and 
fully  shown.  Walker  v.  mifs  Ex- 
ecutors, 191 


COSTS. 

Tlie  cost  of  printing  the  case  in  the 
Court  of  Appeals  cannot  be  included 
by  the  successful  party  in  his  taxed 
bill  of  costs.  Decamp  v.  Orane,  544 

See  MoRTOACfE.  13. 
Partitios,  5. 


o.  The  mere  non-performance  of  aij 
beneficial  parol  agreement,  is  not  a'l 
fraud  which  will  induce  a  court  of! 
equity  to  compel  performance.    lb. 

4.  A   notice  given  under  a  contract!, 
must  be  construed  according  to  the; 
intention  of  the  contract.    Thoughii 
the  notice  is  in  terms  to  revoke  a; 
contract,  but  the  evident  object  of 
it  is  to  revoke  only  an  authority 
or  license  under  the  contract,  the  '■ 
authority  or  license  only  will  be  i 
thcrebv  revoked.    Greai  v.  WiUon, : 

211' 

i 

•  >.  An  agreement  endorsed  on  a  mining' 
lease,  and  stipulating  "  that  the  par- 
ties of  the  second  part  shall,  at  the! 
expiration  of  two  years  from  the' 
date  hereof,  pay  unto  the  said  W' 
and  D  the  sum  of  flO.OOO  in  lieu 
of  the  ten  per  cent,  agreed  upon  in 
said  lease,  then  the  said  W  and  D, 
shall  make  a  good  and  lawful  deed, 
of  conveyance  for  the  above  de- 
scribed premises  in  the  within  lease, 
Ac.,"  held  to  be  an  absolute  a^ee-' 
ment  by  the  lessees  to  purchase  the! 
leaswi  premises  at  the  end  of  two 
years.     Sujfeni  v.  Butler,  410 


(y.  This  beinc  the  plain  import  of  the!| 
words  of  tne  contract  taken  in  their* ; 
ordinary  sense,  the  court  is  bound 
to  presume,  in  the  absence  of  any 
allegation  of  fraud  or  mistake,  that! 
such  was  the  real  meaning  of  the! 
parties.  /6.! 


COVENANT. 

l.A  covenant  in  a  deed,  "it  being 
expressly  understood  and  agreed, 
that  the  houses  which  may  be 
erected  on  Gilbert  street,  shall  be 
set  back  ten  feet  from  the  southerly 
line  of  said  street,"  Ls  a  covenant 
running  with  the  land,  and  binds 
not  only  those  who  derive  title 
from  the  covenantors,  but  also  their 
grantees.    Wwfield  v.  Herming,  188 


2.  At  law,  the  purchaser  of  one  of 
these  lots  from  the  grantee  could 
not  enforce  this  covenant  against 
the  purchaser  of  another  of  them. 
But,  in  equity,  its  observance  will 
be  enforced  in  his  favor.  lb. 


See  Mortgage,  4,  5.  6. 

SPEtlFlC  PERlORMANrE,  22,  27. 


CREDITOR. 

See  As.*<ioNMENT  for  Benefit  of 
Creditors. 
Frauds,  Statute  of. 
Mortgage,  7,  8. 


See  Evidence,  13,  14. 

Spfx7IFIc  Performance,  jKtmm. 


CONTRIBUTION. 

Sif  Sale  of  Ijands  fob  Payment  of 
Debts,  6, 6. 


CROSS-BILL. 

A  defendant,  ignorant  of  facts  which 
entitle  him  to  file  a  cross-bill,  until 
the  depositions  of  complainant's 
witnesses  reveal  such  facts,  if  he 
files  his  cross-bill  without  unneces- 
sary delay,  cannot  bo  deprived  of 
the*  benefit  of  such  facts  at  the  com- 
plainant's instance,  where  he  was 
willfully  kept  in  ignorance  of  them 
by  a  person  acting  in  concert  with 
the  complainant,  and  who  had  been 
recommended  by  complainant  to 
the  defendant  as  a  trustworthy  per- 
son in  the  transaction,  but  whose 
fraudulent  conduct  was  the  ground 
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of    the    cross-bill.      Berri/man    v.; 
Graham,  370 

See  Practice,  1,  2,  10,  lA. 


DAM. 
Sec  Easement,  1-3. 

.TURISDUmON,  11, 
NriSANCE,    1. 

Prr^^cription,  3. 


DEBTOR  AND  CREDITOR. 

See  Assignment  for  Benefit  of 
Creditors. 
Frauds,  Statute  of. 
.Ii'ix'tMENT  Creditor. 


DELAY. 

See  Injunction,  3. 

Spectfic    Performance,  4, 
11,  12,  15. 


DEMURRER. 

Se^  Jurisdiction,  2. 
Pleading,  10. 


DEPOSITION. 
See  Evidence,  15. 


.1 

I  < 


DECLARATION  OF  TRUST. 

See  Evidence,  17. 
P'raud,  3. 


DECREE. 

A  <l<:*rroe  which  refers  to  the  cap  pioct 
of  the  dam,  as  fixing  the  extreme 
height  to  which  the  water  may  be 
raised  by  the  use  of  the  gates  when 
shut,  though  more  specific  in  its 
direction  tiian  is  usual,  is  not  ob- 
jectionable for  that  reason.  Lbrlisie 
V.  Cooper,  576 

See  Assignment  for  Benefit  of 
(Creditors,  3. 
Mortgage,  13,  17. 
Nuisance,  1. 
Pleading,  9. 
Practice,  1,  7,  8,  1(». 
Pres^^riition,  3. 


DEED. 

Str  Ewuitv  of  Redemttion. 
Sheriff's  Sale. 


DEFENSE. 

See  MoRT»JAC,E.   I,  5,  <». 

Nuisance,  1. 
Practice,  15. 


DESCENT. 

1.  The  surplus  of  the  proceeds  of  land?* 
of  an  infant  sold  dv  order  of  the 
Ornhans  Court  to  pay  debts  of  her 
father,  from  whom  she  inherittKl 
them,  remains  real  estate,  and  at 
her  death  must  descend  as  such, 
Fidler  v.  Higgini^,  138 

2.  The  descent  of  real  estate  in  New 
Jersey  is  governed  by  the  rules  of 
the  common  law,  so  far  as  these 
rules  have  not  been  changed  bv 
statute.  Ih. 

;3.  The  common  law  rule,  that  among 
collateral  relatives,  lineal  descend- 
ants shall  represent  their  ancestor 
ad  mjinitum,  has  not  been  altered, 
either  expressly  or  by  implication, 
by  the  statutes  of  New  Jersey  regu- 
lating descent".  Jb. 

The  decrees  of  consanguinity  men- 
tioned m  the  sixth  section  of  the 
statute  of  descents,  must  be  ascer- 
tained by  the  common  law  rule  as 
to  descent  of  real  estate,  allowing 
representation  among  collaterals, 
which,  like  the  rule  prohibiting^ 
ascents,  has  never  been  changcKj. 
The  rule  of  the  Civil  law  for  com- 
puting next  of  kin,  has  never  been 
adopted  in  this  state,  and  it  is  not 
required  by  anv  implication  from 
the  provision  of  this  section.  And 
the  "  equal  parts"  in  this  section 
must  be  held  to  mean  equal  per 
Mirpcs,  as  the  like  words,  "  ^ual 
portions,"  in  the  statute  of  distri- 
t)utions  are  settled  to  mean.        lb. 
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r>.  By  such  representation,  cousins  and 
more  remote  descendants  of  de- 
teased  uncles  of  an  int<«tat€  are 
the  same  degroc  as  living  uncles, 
and  inherit,  by  representation,  the 
sliare  of  such  (deceased  uncle.     Ih. 


DESERTION, 
.•^e  DivoRCK,  0,  0,  10,  12. 


1  o, 


DEVISE. 

S(e  ExKcUTioN, 
Will.  3. 


DISi;OVERY. 
ike  Plea  1)1  N(i,  \,'l. 


DISMISSAJ.. 
See.  Practice,  1 1 


DIVIDEND. 

Sfe  AtssiGNMKN'T  FOR  BENEFIT  (»F 
<'rEI)IT0R.^,  \. 


DIVORCE.  i  6 

l.A  party  who  lias  negativ.'ly  vio- 
lated the  marriage  contract  in  its 
two  most  vital  points,  to  love  and, 
to  cliorish,  and  nas  only  performed 
it  in  the  last  and  letist,  to  suppc>rt, 
comes  into  a  court  of  equity  withj 
an  ill  grace  to  complain  of  a  posi- 
tive breach  by  the  party  wlnmi  \\o 
first  injured.     Derby  v,  Jkrbi/,  3<>.i; 

2.  Unsupported  evidence  bv  an  al- 
leged paramour  as  to  a  wife's  ante- 
nuptial incontinence,  is  insufficient! 
to  overcome  her  positive  denial.; 
Even  if  fully  proved,  such  inconti-| 
nence  would  be  no  foundation  for! 
a  divorce,  nor  admissible  to  support, 
proof  of  her  subsequent  adultc'ry.! 
llcdden  v.  Jlcdden,  01 


•> 


A  husband  w^ho  connives  at  or  as- 
sents to  adultery  by  his  wife  with 
one  person,  will  be  deemed  as  as- 


senting to  it  with  others,  and  will 
not  be  entitled  to  a  divorce  for  a 
subsequent  act  of  adultery  with  a 
different  person.  It  will  not  affect 
the  case,  that  the  act  of  adultery  at 
which  the  husband  connived  wa/^ 
not  committed.  lb. 

If  a  husband  sees  what  a  reason- 
able man  could  not  see  without 
alarm,  or  if  he  knows  that  his  wife 
has  been  guilty  of  ant^-nuptial  in- 
continence, or  if  he  has  himself  se- 
duce<l  her  before  marriage,  he  i» 
called  upon  to  exercise  peculiar 
vigilance  and  care  over  her,  and  if 
he  sees  wiiat  a  reasonable  man 
could  not  permit,  an<l  makes  no 
effort  to  avert  the  danger,  he  must 
be  supposed  to  sf^e  and  mean  the 
result.  /6. 

He  is  not  discharged  from  the  ex- 
ercise of  such  vigilance  by  the  fact 
of  his  having  deserted  his  wife  and 
all  his  marital  obligations  for  three 
years,  or  his  having  obtained  a  di- 
vorce in  another  state.  If  the  mar- 
riage relation  exists  in  this  state, 
so  tliat  he  can  com]»lain  of  a  viola 
tion  of  its  obligations,  he  cannot 
claim  advantage  of  his  wife's  in- 
continence, wlien  caution  on  his 
part  would  have  prevented  it.    lb. 

Qu(jcr€.  Whether  de.**ertion  for  three 
years,  under  circumstances  which 
entitled  the  defendant  to  a  divorce 
before  the  commencement  of  com- 
jdainant's  suit,  and  before  any 
adultery  proved  against  defendant, 
would  tar  the  complainant.        lb. 

It  is  not  .sufficient  to  entitle  a  party 
to  a  divorce  on  the  ground  of  adul- 
tery, to  i>rove  that  the  defendant 
who  might  be  suppo.«e<l  willing  to 
commit  tlie  adultery,  was  in  a  posi- 
tion in  which  it  was  possible  to 
commit  it.  It  must  be  shown  that 
the  defendant  and  the  party  with 
wliom  the  crime  is  charged  to  have 
been  committed,  were  together 
under  suspicious  circumstances, 
which  cannot  be  easily  accounted 
for,  unless  they  ha<l  that  design,  or 
which  coul<l  not  well  be  explained 
without  it.     Mayer  v.  ^fayer,  246. 


8.  Tlie    t(fstimony    of    a     defendant 
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charged  with  adulten',  and  of  the 
supposed  adulterer,  i»  competent, 
and  in  a  doubtful  cai»v,  mu8t  con- 
trol the  question.  lb. 

9.  Improvidence  and  gross  intemper- 
ance on  the  part  of  the  husband 
and  a  failure  to  support  his  wife, 
may  justify  her  in  leaving  him,  but 
do  not  amount  to  the  extreme 
cruelty  that  would  justify  a  divorce 
a  mensa  et  thoro,  much  less  will 
they  convert  her  leaving  into  a  de- 
sertion bv  him,  so  as  to  entitle  her 
to  a  divorce  for  it.  I^ing  v.  Ixiinq,^ 

248' 

10.  When  husband  and  wife  are  livingj 
separately,  and  one  seeks  a  divorce 
from  the  other  on  the  ground  of 
desertion,  the  facts  relied  \i\>ovl  to 
convert  the  living  separately  into  a 
desertion,  must  be  proved  by  other 
testimony  than  the  oath  of  the 
complainant  alone.     Woodworth  v. 

WoodwoHh,  2ol 

11.  Although  the  testimony  of  a  party 
is  competent  in  divorce  cases,  a  di- 
vorce will  never  be  granted  upon 
such  testimonv  alon<t  as  to  the 
cause  of  such  (fivorce.  lb. 

12.  Refusal  bv  a  wife  of  marital  in- 
tercourse with  her  husband  does  not 
justifv  him  in  deserting  hiT.  Reid 
V.  lUul  331 

13.  When  in  a  suit  for  divorce'adul- 
tery  is  pleade<l  in  recrimination, 
the  acts  of  a<iultery  must  be  desig- 
nated and  specifi^*d  in  the  same 
manner  required  in  a  bill  or  ]»eti- 
tion  for  divorce  for  adulterv.      lb. 

I 

14.  A  charge  of  adultery  pleaded  inj 
recrimination  as  a  bar  to  divorce. i 
must  be  eustaino^i  by  other  proof 
than  the  unsupjwrted  evidence  of 
tlie  defendant  pleading  it.  lb 

See  Evidence,  2,  .'5. 


EASEMENT. 

1.  The  extent  of  the  right  to  flow  the 
lands  of  another  acquired  by  ad- 
verse user,  is  not  determined  iy  the 


height  of  the  structure  of  the  dam, 
but  is  comraensarate  with  the  ac- 
tual enjoyment  of  the  easement,  hs 
evidencecl  by  tlie  extent  to  which 
the  land  of  the  owner  of  the  ser- 
vient tenement  was  habitually  or 
usually  flowed  during  the  period  of 
prescription.  Carlisle  \.  Cooper, 'uCy 


2.  As  a  general  rule,  the  height  of  the 
dam  when  in  ^ood  repair  and  con- 
dition, including  such  partis  and 
appendages  as  make  its  efficient 
height  in  its  ordinary  action  and 
operation,  fixes  the  extent  of  the 
right  to  flow,  without  regard  to 
fluctuations  in  the  flowage  which 
are  due  to  accidental  causes,  such 
as  a  want  of  the  usual  repairs,  or 
Ihe  variation  in  the  quantity  of 
water  in  the  stream  in  times  of  low 
water  or  drought,  or  in  the  pond- 
age of  the  dam  by  its  being  drawn 
down  by  use.  lb. 

.  There  may  be  such  continuity  of 
use  of  flash  boards  as  that  they,  in 
effect,  are  parts  of  the  permanent 
structure,  and  by  such  user  a  riglit 
to  flow  bv  means  of  a  permanent 
dam  to  tde  height  of  such  boards 
may  be  acquireo,  but  the  occasional 
use  of  flash  boards  for  short  periods, 
when  little  or  no  injury  may  \>e 
done,  as  an  exception  to  tlie  general 
rule  not  to  keep  them  on,  does  not 
amount  to  the  open,  uninterrupte^i. 
and  notorious  adverse  use  necef»a^^- 
to  establish  a  prescriptive  right.  //>. 


ENROLLMENT. 
See  Pbactioe,  S. 

EQUITY  OF  REDEMPTION. 

Where  a  deed,  abftolnte  on  its  face,  in^ 
given  as  a  security  for  Uie  pay- 
ment of  money,  by  or  for  the 
grantor  to  the  grantee,  it  will  b#» 
held  in  equity  that  the  grantee 
took   the  premises  subject   to  ro- 

1     demption.     Cram  v.  Decamp,  41 1 

See    AssiGWMEirr    for    Beitefit  or 

i  rREDITOta,  1,4. 
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ESTOPPEL. 

An  equitable  estoppel  will  affect  a 
subsequent  purchaser  to  the  sitme- 
extent  as  his  grantor,  when  he  has 
liad  actual  notice  of  the  condition 
of  things  upon  which  it  is  based,  or 
when  tlie  circumstances  are  such  as 
to  put  him  upon  inquiry  to  ascer- 
tain the  facts.  JioriUin  li^ater  Power 
I'o.wVeyhte,  \m 

Sre  Railroad  Company,  <>. 


EVIDENCE. 

1 .  A  witness  should  not  be  allowed  to 
have  his  direct  testimony  read  to 
him  before  cross-examination.  Such 
irregularity  is  not  sufficient  to  sup- 
press the  testimony,  but  must 
almost  destroy  the  credibility  of  the 
witness.     Derbi/  v.  Derby,  30 

2.  A  written  confession  of  adultery, 
formally  sworn  to  before  an  author- 
ized officer,  will  have  no  weight  as 
evidence  when  made  under  circum- 
stances which  compel  the  beliei 
that  it  was  not  fairly  obtained  or 
understandingly  made.  lb. 

3.  The  testimony  of  a  single  witness 
may  be  sufficient  proof  of  adultery 
to  sustain  a  decree  of  divorce, 
tliough  denied  by  the  defendant 
upon  oath.  But  such  effect  must 
depend  upon  the  probability  of  the 
stor}',  the  character  of  the  witness, 
and  consistency  of  his  evidence, 
and  perhaps  somewhat  on  the  char- 
acter of  the  defendant.  lb 

4.  When  the  matters  constituting  the 
complainant's  equity  are  clearly 
and  definitely  denied  in  a  respon- 
sive answer,  they  must  be  proved 
by  the  oath  of  more  than  one  wit- 
ness.    Zane  v.  CawUy,  130 

5.  The  unsupported  t^timony  of  the 
complainant  is  not  sufficient  to. 
overcome  the  responsive  denial  of 
the  answer.  Calkins  v.  Landia^  133 

0.  The  oath  annexed  to  an  answer  to 
a  bill  which  prays  for  answer  with- 
out oath,  thon^  evidence  against 
the  complainant  on  a  motion  to 


dissolve  the  injunction,  is  not  evi- 
dence on  the  hearing  of  the  cause. 
Walker  v.  HiU's  ExWs,  191 

The  testimony  of  a  complainant, 
taken  after  the  defendant  s  execu- 
tors were  made  parties,  but  before 
either  of  them  had  been  sworn  as 
witnesses,  is  incompetent ;  and  if 
such  party  is  objected  to  as  incom- 
|)etent  when  offered,  his  testimony 
is' inadmissible.  ih. 

8.  Upon  a  reference  to  examine  and 
report  whether  the  interest  of  in- 
fants requires  and  will  be  promoted 
by  a  sale  of  their  lands,  the  master 
must  report  his  own  opinion,  formed 
from  facts,  not  that  of  others,  nor 
an  opinion  founded  upon  that  of 
others  without  facts.  Mere  opinion 
of  witnesses  is  no  evidence.  In 
MaiUr  of  Heaton,  221 

9.  The  J  testimony  of  the  father  and 
mother,  owning  a  life  estate  in  the 
premises,  that  the  interest  of  the 
infants  would  be  promoted  by  a 
sale,  when  they  wouM  be  clearly 
benefited  by  the  sale  at  the  ex- 
pense of  the  infants,  should  not  bo 
acted  on  and  hardly  received.     lb. 

10.  An  answer,  though  responsive, 
has  not  the  effect  of  evidence, 
where  the  facts  are  not  within  the 
personal  knowledge  of  the  defend- 
ant. It  throws  the  burden  of 
proof  on  the  complainant,  but  has 
no  further  weight.  iMxvrence  v. 
Laurence,  317 

11.  The  affidavits  to  the  bill  and  an- 
swer are  not  evidence  at  the  final 
hearing.  Attorney- General  v.  Stew- 
ard, 340 

12.  An  objection  to  an  instrument  as 
evidence,  on  the  ground  of  a  want 
of  a  sufficient  United  States  reve- 
nue stamp,  comes  too  late  after  such 
instrument  has  been  offered  and  re- 
ceived in  the  cause  without  opposi- 
tion.    DeCourcey  v.  Collinf,       357 

13.  When  the  language  of  a  written 
contract  is  ambiguous,  or  otherwise 
doabtfol,  evidence  from  without  is 
admissible  to  show  the  real  intent 
of  the  parties.  Suffern  v.  BuUer,  410 
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14.  But  such  evidence  can  not  be  a<l-' 
niitted  when  the  language  is  so 
clear  and  explicit  as  to  leave  no' 
room  for  doubt  as  to  its  meaning/ 

7/,,; 

il 

15.  A   deposition     of  a    deceased    or 
foreij^n  witness,  appended  to  an  in- 
junction bill,  is  not  competent  in  1 
the  absence  of  proof  that  the  suit 
in  which  it  was  taken  was  between 
the  same  parties  and  related  to  the' 
same  subject  matter,  and  the  only],  4 
legitimate  proof  of  such  depositioUj  * 
IS  by  a  compared  or  duly  certified 
copv.     C  A-  A.  H.  Co.  V.  Stewart,- 

484' 


EXECUTOR. 
tSre  Power  ok  Salk 


FINAL  HEARIN<;. 

-Sf<-  EVIDENOK,  f>,    11. 


KOREKJX  JriKiMENT. 

juilgment  recovered  in  the  stale  of 
New  York  must  re<»eive  here  t1i«- 
same  effect  to  which  it  is  entitle*! 
there.     Chew  v.  Brxnnogim,       520 


16.  There  is  no  relaxation  of  the  rules 
of  evidence  with  respect  to  affida-'; 
vits   annexed   to   injunction    bills  ; 

lb 

17.  A  promise  to  execute  a  deed  or 
writing  in  the  nature  of  a  declara-j 
tion   of  trust  of  lands,   cannot  be ' 
proved   by    parol.     Monhvmn   v.  :j 
Ccmklw,  546 


FORFEITURE. 

See  Charter.  5. 

{Specific  Performance.  21. 


FRAUD. 


^e  Divorce,  2.  7,  «,  10.  11,  14. 
Limitations,  Statute  of,  1 . 
Master's  Report. 
Pleading,  13,  10. 
8AiiE  OF  Land  for  Payment  of 

Debts,  2. 
Specific  Performance,  31. 
WiTN  »>*.<. 


EXECUTION. 

Where  a  testator  made  his  executors 
truste<«  of  all  projierty,  estate  or 
interests,  given  or  devised  by  his:! 
will  (excepting  a  life  estate  in  the' 
mansion-house  devised  to  his  son),!  3 
with  authority  to  sell  and  convevl 
all  or  any  part  of  his  real  estate,| 
the  power  to  sell  prevails  over  the|. 
prior  devises:  and  an  execution' 
levying  on  such  estate  and  interests, 
issu«>d  after  the  same  were  sold  and 
conveyed  by  the  executors,  upon  a 
judgment  recovered  before  such 
sale  and  conveyance,  is  subordinate , 
to  the  power  of  sale  and  can  havej: 
no  effect  on  the  property.  Wetmoren 
V.  ^f^dmer,  242!! 


Courts  of  equity  have.  p€H?uliarlv. 
cognizance  of  matters  of  fraud,  aiid 
have  jurisdiction  over  instruments 
affecte<l  by  fraud,  and  will  declan* 
them  void  on  that  account,  even 
though  the  fraud  is  such  as  might 
be  prove<i  at  law  so  as  to  avoid  the 
effect  of  the  instrument.  Momnnuth 
County  Mutual  Fire  Inn.  Co.  v. 
Hutrhinaon,  107 

.  Fraud  in  this  case  held  to  be  estab 
lished.  but  even  if  it  was  perjH*- 
trated  without  the  complainant's 
knowletlg?,  yet  there  was  clearly 
such  mistake  as  to  entitle  the  do 
fendant  to  relief  in  this  court.  Ber- 
ry man  V.  Grafuim,  370 

A  failure  or  refusal  by  a  grantee  of 
lands  to  execute  a  cleclaration  of 
trust  therefor  in  accordance  with  an 
alleged  promise  so  to  do,  does  not, 
of  itself,  amount  to  what  is  meant 
in  law  by  fraud,  imposition,  uncon- 
scionable advantage,  or  undue  influ- 
ence.    Marshman  v.  Conklin,     54<> 

See  Contract,  2,  3. 
mobtoaoe,  7.  8. 
Pleading,  11. 
Purchaser. 
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FRAUDS.  STATUTE  OF. 

1.  A  mortgage  given  by  an  insolvent 
lirni  to  truHtees  to  secure  bonds, 
which  the  debtors  subsequently 
passed  to  their  creditors,  declare*! 
to  be  void  under  the  second  section 
of  the  statute  of  frauds,  and  within 
the  rule  in  Owai  v.  Arvis,  2  Dutcher 
23.  Bank  of  the  Metropolis  v 
/<j)ra(^ue,  530 

2.  But  it  is  void  only  as  to  those  cred- 
itors who  have  raise<l  tlie  issue  bv 
their  pleadings.  iS. 

3.  The  right  of  the  insolvents  to  pass 
the  bonds  to  their  individual  cred- 
itors not  assented  to.  lb. 

See  Pleading,  13. 


FRAUDULENT  ASSIGNMENT. 
t<ee  Ji'DGMENT  Creditor,  1,  3. 


FUTURE  ADVANCES. 
See  Mortgage,  3. 


GRANT. 
See  Railroad  Company,  4. 


HOTCH  POT. 
See  Pleading.  3. 


HUSBAND  AND  WIFE. 
See  Specific  Performance,  6,  7. 

AViTNESS,  1. 


INADEQUACY  OF  CONSIDERA 
TION. 

See  Sheriff's  Sale. 


IMPERTINENCE. 

See  Appellate  Jueisdiction,  2. 
Pleading,  16. 


INFANTS. 

l.WhfU  an  issue  is  made  by  tlm 
pleadings  and  j»roofs  on  the  (jues- 
tion  of  the  right  to  the  [rtTinanenl 
custody  of  infants,  the  case  ad- 
dresses  itself  to  the  general  author- 
ity of  equity  as  the  public  guardian 
of  infants.     Bnird  v.  Bairtf,     384 

2.  In  such  a  proceeding  it  is  not  the 
technical  right  of  either  parent 
which  will  control  the  decision,  but 
the  primary  motive  of  judicial 
action  will  be  the  well-being  of  the 
infants.  lb. 

3.  In  the  exercise  of  its  legal  discre- 
tion, the  court  in  this  case  gave 
some  of  the  children  into  the  cus- 
tody of  each  parent.  lb. 

See  AViLL.  9. 


INFANTS'  LANDS. 

1.  It  is  not  a  sufficient  reason  for  the 
sale  of  infants'  reversionary  estati* 
in  lands,  that  the  property  is  so 
much  out  of  repair  that  it  would 
now  cost  more  to  put  it  in  tenant- 
able  repair  than  the  income  would 
justify,  when  the  property  has  been 
in  the  actual  possession  of  the  life 
tenants.  If  tliey  have  suffered  it 
to  get  out  of  repair,  they  are  bound 
t()  put  It  in  a**  good  repair  as  it  Wiv* 
when  they  entcre<l  upon  it.  lu  tnci 
frr  of  I  [cat  on,  221 

2.  Upon  an  application  far  the  sale  of 
infants'  reversion  in  land,  the  only 
question  is,  will  the  property  bring 
as  much  now  as  it  will  at  the  death 
of  the  life  tenant  ?  If  it  will  not, 
it  is  not  for  the  int4?re8t  of  the  in- 
fants to  sell,  if  the  life  tenant  is  to 
re<:eive  a  share  of  the  ])roceeds,  or 
of  the  income  from  them,  according 
to  the  rules  of  this  court.  lb. 


INJUNCTION. 

1.  A  stipulation  in  a  lease  of  a  quarry 
of  a  horse  shoe  shape,  and  having 
faces  on  the  northwest,  north,  east, 
and  Boutheast  sideo,  "that  8ai«i 
quarry  shall  be  worked  as  the  fac(» 


IB  now  opwbed,"  is  not  violated  by 
qaorrying  one  of  the  fscen  to  a 
greater  extent  thnn  another,  arid 
«uch  quarrying  will  not  be  nn- 
joined  if  the  name  general  iiliafie  i» 
prawrved.   A'l-rlrrv.Orren.  27 

:t.On  final  hi!Hriiig  upon  bill  and  an- 
Rwer,  a  preliminary  injunction  will 
be  raail^  perpetual  where  it  aripenrB 
from  thp  plpadlngB  that  the  di'Tend 
an ta  intend  tn  liosomf  m-t  charjie'l 
in  the  bill. 


tbe 


a  tlie  |. 


3,  Mere  delay  in  applyins  to 
court  is  (rfquent^  a  ground  for 
denying  a  preliminary  iujaiio*ion, 
ana  is  al»o  »  reason  Tor  courts  ol 
eauity  Tefming  to  take  cognimncf 
or  a -case  where  there  ia  »  reuirjdy 
at  law.  But  where  tbe  le^l  riglil 
is  settled,  and  the  mors  efficacious 
remedy  of  ft  court  of  equity  is 
necessary  to  complote  relief,  delav 
i»  no  ground  for  a  denial  of  its  aid, 
uniMB  it  is  coupled  with  such  -- 
ap  deprives  tlie  part; 
pquitable  relief.     I 


illril 


title  V.  Cvnjm; 

,Sm  EviDESrK,  n,  l'>.  Hi. 
.TuBismcTios,  l..**-!!. 
Nuisance,  1. 

r ARTIES,  i. 
i'LEADllia,  I,  12,  l-'l. 
lUlLUOAV  Cl'MVANY,  (i, 

fke  tt'eittfiihoni  v.  fliryhori 


IuH)lvencv  defined.    Buak  •■{ 
MetTOl'Uk  V.  l^iimgtK,  .''30. 
.■*e  Fbavib',  I'TATin'E  oc. 


IXSURANOE. 

.■icpLE.tDlHIl,  7,  K. 

ISSUE. 
Aie  JcRiswcTioB,  10, 12, 13. 


JI'IXIMENT  CREDITOR. 

.  A  judgment  creditor  who  has  en- 
hsust<^  hi»  remedy  hv  eiecntion, 
may  proceed  aaainst  tie  choaea  in 
action  of  his  debtor,  and  a  court  o' 
equity  will  set  asiii..-  a.  frutidulen 
aosigntnent  by  ihe  delilor  of  mch 
choses  in  acti'in,  to*'nable  tbe  cred- 
itor to  proceed  against  them.  Thn- 
i'tm  V,  Orten,  3B4 

!.  8acb  creditor  is  entitled  to  bavetbs 
mortgage  iMiU  dnc  the  judgment 
debtor  CdlleittHl  by  a  receiver  and 
applied  to  the  payment  of  the 
j  udgment .  lb, 

I.  But  it  is  not  sufficient  for  the  cred- 
itorsimply  K>  prove  that  the  debtor 
made  the  oaignment  for  tlie  pnr- 
pose  of  hindering,  delaying,  and 
defeating  the  collection  of  the 
judgiAnt.  HemoRt  chow  that  the 
sissignee  participated  in  such  fraud- 
ulent intent,  or  at  the  time  he  took 
tlie  BMignment  liad  notice  of  facia 
and  circuiuatancM,  from  which  the 
fraudulent  intent  of  th^  lUBlgllor 
was  n  natural  and  legal  inference. 

n. 

JUJtl^iDlOTliiN. 

I,  The  questions,  whether,  under  an 
act  to  authorize  atownship  to  issue 
bonds  fo  raist- money  to  pajr  to 
Buch  persons,  who  had  or  might 
volunteer  in  the  iirmv  of  the  United 
States,"  bonds  could  be  issued,  or 
money  laistol  for  .Inifl.-.l  men,  or 
foranyonebutnilmiii:-''i>^  whelher 
a  majority  of  the  town  committee, 
without  A  regular  call  for  a  meet- 
ing, could  lawfully  fill  Uji,  or  s«ri, 
or  deliver  a  bond;  aiiil  wb-.-ther 
they  could  do  this  in  a  place  out  of 
their  own  township;  uri' y>i"'.}"r  to 

and  by  them  only,  and  this  court 
will  not  restrain  a  suit  at  law,  in 
which  these  queetions  fairly  arise, 
that  they  may  be  determined  here. 
lahabiUint*  of  Wiii^ov  V.  Hviim, 
172 
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1*.  The  fart   tliat    the    vali<lity   of  a]|  ]»rcviout5ly   have   boon  deteriiiine«l 

patent  ip,  or  may  be  involved  in  a||  by  tlie  action  of  the  ordinary  tri 

suit  for  the  violation  of  a  covenant  |  bunali*  for  the  adjudication  of  the 

under  seal,  ia  not  a  ground  for  de-lj  rights  of  the  parties,  and  the  injnry 

niurrer;  the  state  courts  have  juris- I  must  be  such  in  its  nature  or  ox- 

<Iictiou.  AVhen  such  suit  is  between  j  tent,  as  to  call  for  the  interposition 

ritizens  of  the  sauui  stiite,  the  Fed-  of  a   court  of  equity,     (hrt'nth.   v. 

••ral    courts    have  no  jurisdiction.  Co</2)cn(  ."7*> 


ft  rem  v.   H'tV^r/w, 


211 


An  appeal  will  lie  by  force  of  the| 
act  of  l^tJO,  from  a  4:lecreo  of  the 
Pren^gative  Court  in  a  matter  of 
]»robato  to  the  Court  of  Errors  and 
Appeals.  llarrU  v.  \'nntfn'vrrr>t 
hcemtor.  424 


i.  Such  a»t  is  not  unconstitutional.  Ih. 


■'.  The  piHuliar  quality  of  a  con!»titu 
tional  court  is.  that  it  cannot,  in  its 
fundanientalconstitution.  be  altennl 
by  the  legislature,  nor  in  any  other' 
manner  than  in  the  mode  prescribedi 
in  the  Constitution  :  but  an  enlarge  '-, 
ment  of  juri.sdi(!tion  is  not  such  a\i 
altenjition.  Th. 


<>.  TIh'    phrase    'as    heretofore/'    in 
Article  VI.  section  1,  of  the  Consti  'I 
tution.  if  descriptive  of  the  jurisdic- 
tion of  this  court,  has  no  important! 
signih«-ance,  as  the  jurisdictions  of' 
iill   the    constitutional    courts,    by 
necessary    inlen<lment.  are    estab- 
lislu-d  as  tln-y  existe<l  ant«'ceilentlv 
to  the  date  of  tln'  C<>nstitution.  ih. 


\).  Tlie  rule   of  the  Knglish   law    re 
q^uiring    the    complainant's    legal 
rights  to  be  tirst  establishe^l  in  a 
court    of  law,    before    a  court  of 
equity  will  give  relief  in  cases  of 
nuisance,  has  been   somewhat  re- 
laxed. The  mere  denial  of  the  com- 
plainant's right  by  the  defendant 
m   his  answer,  will   not  oust  the 
court  of  its  jurisdiction  by  injunc- 
tion.   So  also  when  the  complain- 
ant has  for  a  long  time  been  m  the 
undl^ute<i   })08ses8ion   of  the  pro- 
j>erty   or  enjoyment  of  the"  right 
witli  respect  to    which    ho    com- 
plains, and  the  acts  of  the  defend- 
ant which  constitute  the  injury  t^ 
such  property,  or  the  invasion  of 
such  right,  have  been  done  recently 
))efore  the  filing   of  the   bill,    the 
Court   of  Chancery  will   entertain 
jurisdiction  to  decide  and  dispose  of 
the    entire   litigation,  if  the    evi- 
dence  does   not    raise  any  seriou> 
(piestion  as  to  the  fact  of  the  exist- 
ence   of  the    complainant's  rights 
when  the  bill  is  file«l.  J^'. 


-  ,,,,     ,,  *•      i«      *•        .1      •,  1,10.  Whi-re  a  comi»lainant  seek«  jro 

,.  IherrerogativeLoiirtisnot.  by  Its,'.     ...         .        ,   »    ,.„;nv,nont    <.f    i 


nature,  a  court  of  the  last  resort,, 
;ind  there  is  nothing  in  the  ]>resentl 
Constitution  making  it  such.       JhJ 


S.  The  jurisdiction  of  courts  of  ctpiity 
over  the  subject  matter  «»f  nuis-l 
ances.  is  not  an  original  jurisdiction. 
It  do«^  not  ari.se  from  tlie  fact  that 
a  nuisance  exists,  but  results  from 

the  circumstance  that  the  etpntable  ,  »      i      i 

I'ower  of  the  court  is  necej-.-^arv  toU.AVhere  complainants    lamls    av 
i.roteit  the  partv   from  an  injurv'l     rendered   comparativelv  worthless 


tection  in  the  enjoyment  of  a 
natural  watercourse  upon  bis  land, 
the  right  will  ordinarily  be  re- 
garded' as  clear.  The  mere  fact 
that  the  defendant  denies  the  right 
bv  his  an.«jwer,  or  sets  up  title  in 
Inmself  by  a<lverse  user,  will  not 
entitle  hiin  to  an  i«sue  before  the 
allowance  of  an  injunction.        Jh. 


for  which  no  adequate  redress  can 
be  obtained  by  an  action  at  law. 
or  its  interference  is  necessarv  to 


by  backwater  from  a  dam,  and  a 
nuisance  is  thereby  create<l  dele- 
terious  to  health,  and  the  enjoy- 


Mijq.ress  interminable  litigation  for;  ment  of  the  premises  is   thereby 

the  recoverv  of  damages  for  an  ac  j  impaired,  an  action  at  law  furnishes 

tionable  wrong.     As  a  condition  to, I  no  adequate  remedy,  and  the  com- 

the   exercise  of  that   power  it    isj  plainant  is  entitled  to  the  protec- 

♦•ssential   that   the   right   shall   be'  tion  of  a  court  of  equity  by   tr-e 

tlearly  established,  orthat  it  should'  abatement  of  the  nuisance.         Jh. 

Vol.  VI.  2  s 
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12.  Wliere  the  ooinplainant's  right  to"  2.  Whether  a  legacy  i-j  vesiHl  or  oon 


the  relief  sought  by  the  bill  is 
a<Imitted  bv  the  answer,  and  also' 
established  in  a  suit  at  law,  and  the 
Hole  question  of  fact  in  controversy' 
is,  whether  the  defendant  has  eflfect-' 
«<i  an  abdtement  of  the  admitte<l 
nuisance  bv  lowering  his  dam  to 
the  required  level,  a  court  of  equity 
is  an  appropriate  tribunal  to  de 


tineent,  dep^ndn  ujKin  the  event, 
and  not  u\xm  the  tini**.  If  th*- 
event  is  uni^ertain.  the  legacy  is 
contingent  though  the  time  i.H  fixe<l ; 
if  certain,  the  legacy  is  ve*«tHl 
thougli  the  time  is  uncertain. 
BeattyR  Adin  r  v.  Munttjumrru* 
Juecutria;  .*>2I 


cide  that  question.     There  is  noth-  .3.  a  legacv  to  A  for  lif.-.  and  uinm  As 
ing  m  the  subject  matter  of  suc]i'|    ^j^^^^g  ^-^  g    (.    ^^^  jy  -^  .^  ^.^^^^j 

legacy ;  and  if  B,  C,  and  D  die  in 
the  lifetime  of  A,  their  legal  repre- 
sentatives are  entitled,  upon  A's 
death,  to  their  respective  ix»rtionH. 
A  provision  in  the  will  that  in  rax- 
of  the  death  of  either  of  the  leg;4- 
tH^s  in  the  lifetime  of  A  his  sliarr 
sliould  go  to  the  survivors  or  survi- 
vor, den's  not  prevfut  the  vesting. 


investigation  that  would  entitle  the J 
dof^ndant  to  an  issue  as  of  course.' 

lb. 

IIV  The  granting  or  refusing  of  an 
issu»:  is  a  matter  of  discretion.    Jb. 

14.  The  power  of  courts  of  equity  to 
order  the  trial  of  an  issue  of  fart, 
wliich  the  court  is  itself  competent 
to  trj',  ought  to  be  sparingly  exer-| 
(•ise<l*  and  a  practice  of  sending' 
ordinary  matters  to  the  decision  oij 
a  jurj'  ought  not  to  be  e8tabli.she<l. 
Where  the  truth  of  facts  can  bej 
satisfactorily  ascertained  by  tliei 
court,  without  the  aid  of  a  jury,  it: 
i.s  its  duty  to  decide  as  to  the  facts,! 
and  not  subject  the  parties  to  the: 
ex  pens**  i\u*\  dclsiy  of  a  trial  at 
Iftw  lb 


•I.  If  a  h'gacy  is  given  simply  t<»  A 
without  fixing  any  lime  for  pay 
ment.  with  provision  that  if  A  shall 
die  it  shall  go  to  B,  this  giv<rs  a 
veste<l  legacy  to  A  if  he  survives 
the  t«»stator:  th«^  dt-ath  is  held  to 
bf  death  in  tlu*  life  of  the  t«^tator. 

lb. 


Mauima«;i:. 


>> 


LACHK.S. 

St^  Inunction,  ."». 

iSpKciFio  Perfoumasce,  I.  n.  1- 


I.KASK. 
Sft  Ik.iun<tion.  1 


LEGACY. 

1.  A  gitt  (»f  the  interest  of  jj^l^.OOU  to 
A  during  life,  and.  at  her  death,  of  I 
tiif  priniipal  to  B.  is  a  vested  leg-  , 
ar.y,  an<l  if  A  survives  B,  goes,  upon  ' 
hej-  death,   to  B's  representatives. 
Thftino*   F.y'r*  \ .  AiKirrnoH's  A'F mr. 


!  '►.  But  if  a  h^gacy  given  to  one  at  the- 
death  of  a  jH^rson  name<i  l«»  given  l'* 
anotlu'r  in  case  such  legatee  should 
din,  this  is  held  in  refer  to  death  in 
tlu'   life   of  the    ]>erson    at    wli«"»s»- 

j,  death  it  is  given.  Sut'h  legaiv 
v«'st«<  at   the  death  of  th»»  t«'"italor. 

lb. 


LICEXSK. 

l.The  right  U*  divert  water  i"  an 
incorporeal  here<litament.  and  at 
the  common  law.  could  only  be 
..•reat<Ml  by  deetl.  But  when  a  charier 
of  a  water  power  company  gives  a 
right  to  divert  the  water  of  a  river, 
upon  the  written  conttent  or  ]termi>' 
sion  of  those  owning  lantls  and 
water  privileges,  such  written  con 
sent  outainea  after  the  act,  wiili 
the  assistance  of  the  act,  operates 
as  a  substitute  for  the  comnn>n  law 
method,  and  ha«  the  eflfect  of  grant- 
ing to  the  companv  a  legal  right  t«> 
divert.  liarit'in  Wat^r  l^nrfr  Ok 
v.  Veghti,  4<C» 


±.  If  sttcli  conaent  wo*'  in  Tuct,  li 
ever,  nhHintd  (trcvioun  to  tlipp-nnt 
<j{  tlii>  rhartor.  it  wu  n  livenr" 
mtrely.  But  wlit^n  Bikrh  Ikeaf 
Ilhh  li«Bn  eiec uted  uj-on  Ihn  Iftac 
of  the  liceniHir,  und  pannaiiot 
works  ami  improvemtnts  erecletl  i 
|>Dmianc«  thereof,  Ht  |^nt  exjienm 
equity  will  not,  to  the  Pxtent  tlit 
ilie  li'cenf*iseseeut*<i,diiiti   '    " 


jiei 


lb. 


'■'>.  Where  imprcivemeiita  of  a  iiei 
ui^nt  nature  have  been  uiBdo  by  a 
{lerson  on  his  own  land.  Xhe  I'njoy 
inent  of  which  depends  ii]>on  a 
right  recoenii»l)le  by  the  law 
HBiictinB  the  land  of  Buotliir,  anr 
to  which  his  conncnt  iti  [lei'efsarv, 
and  where  such  conjient  is  eiiiren^ly 
]iroved,  or  necessarily  inipUed  fti 
the  circuinstanecH,  and  theijiiproi 
ments  have  been  made  in  go 
faith  upon  it,  equity  will  not  p 
tnit  advantage  to  be  talten  of  thei 
form  of  the  roiuvnt.  although  not 
uccordino  to  tlie  strict  mode  of  tlie 
common  law,  or  within  the  stnlutc 
of  frauds ;  and  to  defeat  Kuch  a  pur- 
pose will,  upon  jiropcr  bill  filed, 
enjoin  the  liconsor  from  accomplish-, 
Idk  his  frand,  or  when  he  asKS  re-, 
lief  it  will  be  refused,  or  if  granted,' 
will  be  allowed  merely  in  the  shape 
of  compensaliou,  hut  protecting  the' 
tiglit  of  the  licensee,  lb. 


it  IP  not  within  the  issue.  Tlie  only 
queiilioii  is.  whether  there  Was  any 
proBuae  within  fix  venr<>.     Coirarl 

V.    ftjTWf.  101 

.The  old  practii-e  would  have  al 
lowed  a  rejoinder,  that  the  dafsud 
aiils  had  agreed  not  to  plead  the 
statute,  Kow.  a  rejoinder  is  not 
allowed,  but  the  promise  should  In- 
alleged  ill  thii  bill,  and  if  omitted 
by  inadvertence,  the  complainant 
would  be  nlloweii  to  amend.       lb. 

:t,  A  protuiw-  uiit  to  lalte  advantage 
of  the  statute,  made  [lendine  h 
negotiation  for  allowing  fuiflier 
time  to  arbitrators  to  report,  will 
not  be  cocii'tnied  to  he  an  agree 
ment  never  to  take  advantage  of 
the  statute,  hut  to  be  an  agreement 
that  the  ftatute  should  not  run 
while  the  arbitration  was  pending. 
After  that  was  revoked  and  at  an 
end.  the  statute  wonld  bpfrin  (o  n 


I  this  c. 


l.Tb 


of  the  execution  of  the  ! 
license,  in  this  case,  is  the  capacity  : 
of  the  dam  and  canal  as  originally 
ctmstructed,  regarding  the  culverts  i 
only  as  a  means  of  »up|>ty,  aecord-l 
ing'  to  the  necessity  of  business,! 
and  liable  to  any  change  in  their ' 
location  or  construction,  the  betterl 
to  enioy  the  benefit  of  the  dam  and  | 
canal  as  originally  built  and  com- 
pleted, the  equity  being  that  the. 
defendants  shall,  if  neceiuary.  have' 
the  full  use  of  the  expenditure' 
made  on  the  faith  of  the  consent 
witliia  its  terms,  and  depending  I 
upon  it.  lb.' 


lb. 

n  3  C  /;. 


arbitration   doe  

running  of  the  statute  of  limitations. 
is  not  affected  by  the  fact,  that 
pending  the  submisiiion,  the  rijilit 
lo  sue  was  sllsjfnde.i,  Jb. 

1,  A  mortgage  is  presumed  to  be  sat 
isfied,  if  no  claim  has  been  niadu 
and  no  interest  paid  upon  it  within 
twenty  years  after  it  becomes  due. 
and  no  circumstances  are  shown  ti> 
explain  the  delay  and  rebut  the 
presuraptii         ^         .         ^         . 


.   BarNfrl. 


It  In-  presumed,  lie- 
of  limitations  has, 
suit  on  the  liond. 


Si-r  PLEADiaO,  >', 


LIMITATIONS,  STATUTE  OF. 
t.l'iioQ   replication   filed  to   a   plea 


LIS  i'p:xdexs 

S-'  pFAoncE,  .■■.. 
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MAINTENANCE. 

1 

l.Wiere  a  hunband  actually  drivf*s 
his  wife  from  himself  and  his  house. ; 
or,  by  his  cruel  and  abusive  treat- 
ment, compels  her  to  leave  it  for  her 
safety  or  comfort,  it  is  an  abandon- 
ment and  separation  by  him,  an»l 
would  entitle  her  to  support  and 
maintenance,  under  the  tenth  sf»o 
tion  of  the  divorce  act.  .SVr»rlvj/ 
v.  Starkeij,  135 

:i.  But  where  the  wife  leaves  h«*r  hus 
baml  and  his  home,  and  goes  and 
continues  to  reside  elsewhere,  this 
is  prima  facie  abandonment  by  her. 
and  she  must  show  clearly  that  her 
going  away  was  compulsory.       Tb.  ^ 


MARPwIAGE. 

1.  A  marriage  ceremony,  though  actu-  j 
ally  and  legally  performed,  when  it|j 
was  in  jest,  and  not  intended  to  bej' 
a  contract  of  marriage,  and  it  was.| 
so  understood  at  the  time  by  both|i 
parties,  and  is  so  considered  and! 
treated  by  them,  is  not  a  contract  I 
of  marriage.  Intention  is  neces-j 
sarv,  as  m  everv  other  contract.! 
McClurrjy.  Terrj/,  2251 

2.  The   Court   of  Chancer}*    has    the; 
power  to  declare  a  marriage  void,  j 
when  performed  in  jest,  and  where 
it  was  not  intende«i   to  be  a   con-  \ 
tract  of  marriage.  //>.', 


MAURIEI)    WOMEN. 

A  mere  accommodation  note  or  accom- 
modation endorsement  by  a  married! 
woman,,  is  not  sufficient  to  create  a 
charge  upon  her  separate  a^^tate. 
Pntkc  v.  jAtBow,  2Cid 


MASTER'S  REPORT.  , 

When  the  evidence  taken  before  a 
master  is  evenly  balanced,  his  con-| 
rlusions  thereon  will  not  be  set! 
aside  unless  clearly  wrong.  Clark 
v.  Condit,  '         3221 5 


See  Evidence,  x. 


MERGER. 

S4'e  MOBTOAGB,  9.  13. 


MISJOINDER. 

.Src   PlEADIKG.  10. 


MISTAKE. 

S^t'  COKTBACT,   1 . 

Fbaud,  2. 
Shseiff's  Sale. 


MORTGAGE. 

An  instrument  under  seal  is  good, 
though  no  consideration  was  given 
for  it.  Courts  will  not  allow  the 
consideration  to  be  inquired  into 
for  the  sake  of  declaring  the  instru- 
ment void  for  want  of  considera- 
tion, but  they  will,  for  the  purpose 
of  ascertaining  what  is  due  upon  it. 
Famum  v.  Burnett,  87 

A  mortgage  given  by  the  legal 
owner  of  the  fee  of  mortgaged 
premises  to  one  of  several  persons 
naving  a  beneficial  interest  therein, 
with  tne  consent  of  all  the  other?, 
for  the  avowed  purpose  of  enabling 
him  to  raise  money  on  it,  is  a  per- 
fectly valid  secunty,  and  in  the 
hands  of  any  one  who  has  advance 
money  or  become  security  for  money 
raiseii,  is  upon  a  sufficient  considera- 
tion to  sustain  it.  as  against  all  sub- 
.««equent  encumbrancers  or  j»ur- 
chasers.  Jb. 

A  mortgage  made  for  future  ad- 
vances is  good  as  against  a  subse- 
quent purcnaser  or  mortgagee.  Jb^ 

The  failure  of  a  mortgagee  to  keep 
his  covenant  to  procure  certain  re- 
leases, is  no  defence  to  a  suit  for  a 
foreclosure  of  the  mortgage,  where 
the  mortgagor  agreed  to  pay  the 
money  at  a  certain  time  absolutely, 
and  not  on  condition  that  the  re- 
leases had  been  procure<l.  Cottrsai 
v.  Canfield.  92 

.  It  does  not  affect  the  question,  that 
the  suit  is  brought  by  a  bona  fide 
purchaser  of  the  mortgage  for  a 


INDEX. 
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valuahle    and    full   coiwideration.ji     due  on  the  mortgage,  as  On  value 


without  notice  of  this  covenant.  He 


bore  to  tlie  value  of  the  whole  tract 


holds  it  subject  to  every  equity  and      at  the  time  of  the  conveyance  of 
defence  to  which  it  was  subject  in      such  parcel.  lb. 

the  hands  of  the  mortgagee.        Jb.  I 

,12.  When  the  condition  of  the  bond 
provides  that  U|>on  failure  to  pay 
the  interest  within  a  definite  tuuV 


(5.  Courts  of  equity  will  not  give  to' 
such  indej»endent  covenants  an,' 
effect  different  from  their  legal  effect, 
or  turn  independent  covenants  into 
conditional,  because  it  will  give  bet- 
ter protection  to  a  party,  or  dimin- 
ish litigation.  Ih. 

7.  A  mortgage  given  by  a  partner, 
after  the  failure  of  tfte  firm,  to  se- 
cure a  debt  justly  due  to  an  indi- 
vidual creditor,  Is  not  necessarilv 


after  it  becomes  due,  the  principal 
shall  become  due,  mere  negligence 
or  forgetful ness  as  to  thie  plac<* 
where  or  person  to  whom  it  is  to  be 
paid,  will  not  excuse  the  non-pay- 
ment, and  the  contract  will  be  e*n- 
forceil.  Sprinf/  v.  Fink,  175 

13.  When  a  mortgagee  is   made   de- 
fendant  to  a  Huit  for   foreclosure. 


tainted.with  fraud  by  the  fa<-t  that  ^nd  the  final  decree  in  that  suit 
no  charge  was  ever  made  or  bill-  j..^^  ^^ch  mortgagee  his  costs,  he 
presented  until  the  mortgagor  was  ^^ju  j^,,^  bo  required  to  cancel  or 
alarmed  by  pro.«;pective  embarrass-  ^^j^.^^^  ^i,  mortgage  before  the  costs 
ments.  and  that  the  account  was:     ^reiiaid.     The  mortgage  is  merge«l 

in  the  degree,  and  such  relief  will 


made  out,  and  charges  agreed  upon.' 
for  this  verv  mortgage.     Stilimnn'H 
Ex'ri^  V.  Stilt  man,  12<3 

S.  A  subsequent  or  even  cotempora- 
neous  attempt  to  convev  or  encum- 
ber projK?rty  so  as  to  delay  credit- 
ors, cannot  affect  a  mortgage  fairly 
given  to  secure  a  bona  fiflc  creditor. 

lb. 

*J.  The  purchase  of  a  mortgage  by  the 
executors  of  the  mortgagor,  where 
the  mortgaged  premises  are  owned  i 
bv  a  third  partv,  does  not  satisfv 
it'.  *  /5. 

10.  One  may  purchase  his  own  mort- 
gage on  land  that  he  has  sold,  and 
ultliougii  such  purchase  may  ren- 
der the  bond  unavailing,  yet  where 
lands  are  conveyed  sunject  to  thei 
mortgage  as  part  of  the  considera-i 
tion,  the  mortgage  is  the  principal 
security,  and  even  if  the  obligorl 
pay  the  bond,  he  is  entitled  to  be| 
sulbrogated  as  to  the  mortgage,  and 
to  be  repaid  out  of  the  land  what 
he  has  paid  on  his  own  bond.     lb.' 

11.  Where  mortgaged  premises  arei 
conveyed  subject  to  a  mortgage,! 
and  the  grantee  conveys  the  prem- 
ises in  two  parcels,  and  the  parcel 
\wt  conveyed  is  released  from  the 


not  be  granted  until  the  decree  is 
fullv    satisfies!.     Lcwia   v.    Conovfr. 

230 

14.  Qu(Tre.    AVhether.  after  such  de- 
cree, a  suit  can  be  maintained  in 
equity  to  comf^el  the  release  or  can 
celing  of  the  mortgage.  lb. 

l').  The  statute  relating  to  chattel 
mortgages  requires,  when  some  of 
the  mortgagors  live  in  and  others 
of  them  live  out  of  this  state,  that 
the  mortgage  shall  be  recorded  in 
the  counties  in  which  such  residents 
live,  and  also  in  the  county  where 
the  chattels  are  situate.  DeCourcey 
v.  Collim,  35*7 

16.  A  first  chattel  mortgage  unregis- 
tered, is  absolutely  void  against  a 
second  mortgage  taken  in  goo<l 
faith ;  and  sucn  second  mortgage, 
need  not  l>e  recorded  at  all  to  give 
it  priority  over  such  first  mortgage. 

17.  On  foreclosure  here  of  the  inori 
gage  given  to  secure  the  bond,  th" 
complainant,  who  holds  it  absolutely 
by  assignment  subsequent  to  such 
collateral  assignment,  is  entitled  to 
a  decree  for  the  amount  due  upon 


mortgage,  the  other  parcel  mustr     it  in  excess  of  the  judgment  in  New 
pay  sucli  proportion  of  the  amount'      York.     Chexc  v.  brumaffim,      520 
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IS.  A  chattel  mortgage  duly  filed  doos"; 
not,  ])y  want  of  refiling,  lose  it>» ! 
|»riority  over  a  subsequent  one  i 
taken  before  the  time  for  refiling 
arrives.  Bank  of  the  Metropolis  v.  : 
Sprofjue,  530  ■' 

I 
li*.  If  a  chattel  mortgage  is  filnl,  or  ■ 
|>os8e««ion  is  taken  under  it  before 
a  subsequent  mortgage  is  given,  it  ■ 
maintains  its  nrioritv.  lb.  i2 

20.  The  timospecitie<l  for  the  pavment ' 
of  a  mortgage  may  be  extended  by  ' 
parol.      Iftmpkins  v.  Tompkimt,  338  I 


St'*:  Caveat  Emptor,  1. 
EQUITY  OP  Kbdemi*tiov. 
Fbaddh,  Statute  of,  1,  2. 
LiMiTATioHS,  Statute  of,  5. 
Practice,  9.  10. 


mort(;a(4EE  and  MORTGAGOK. 

.Srr  Mortgage.  3,  4.  5,  \K 
Practice,  0. 


NON  r.SEK. 

.Srr  AbANDOHMEKT. 


NOTICE. 

Str   COSTEACT,    1. 

Practice,  3,  11. 
Purchaser. 

Specific  Performakce, 
1-3,32. 


of  that  agreement,  and  wa«  denied 
relief,  he  will  be  concluded  by  the 
decree  in  that  case,  and  cannot  rely 
on  8uch  alleged  agreement  as  a 
ground  for  denying  relief,  on  a  bill 
subsequently  filed  by  such  owner 
to  enjoin  the  overflow  of  his  land* 
and  to  obtain  an  abatement  of  thf^ 
dam.     CarMc  v.  Cooper,  o7*> 

Where,  as  the  facts  were  upon  the 
filing  of  the  bill,  the  complainant 
was  entitled  to  relief  in  a  court  of 
equity,  the  defendant  cannot  defeat 
complete  redress  by  a  partial  abate- 
ment of  the  nuisance,  upon  an  in- 
sistment  that  the  effects  of  such 
IK)rtion  of  the  nuisance  as  still  re- 
main, are  not  of  sufficient  conse- 
quence to  entitle  the  complainant 
to  ask  that  perfect  relief  which  he 
was  entitled  to  when  he  sought  his 
remedy.  lb. 

Set  Ji'RiSDiCTioH,  8,  9,  11,  12. 


ORDINANCE. 
See  Charter. 


PARENT  AND  CHILD. 

See  ISFAMTS.  2,  3. 


PAROL. 

See  Evidence,  17. 
Mortgage,  20. 


NILSANCE. 

1.  A  person  may  so  encourage  a  nuis- 
ance as  not  only  to  be  deprived  of 
the   right  to  equitable  relief,   but 
also  to  give  the  adverse  party  an, 
e<[uity  to  restrain  him  from  recover 
ing  damages  at  law  for  such  nuis 
jince.    But  where  a  defendant  ex 
pended  money  in  erecting  a  dam,! 
an<l  increasing  the  capacity  of  his' 
mill,  under  a  verbal  agreement  with! 
the  owner  of  lands  above  for  the' 
privilege  of  overflowing  his  lands, 
for  a  compensation  to  be  made,  and; 
tile<l  a  bill  after  the  work  was  com- 
jileteil   for  the  specific  performance 


PAROL  AGREEMENT. 

See  CosTRAcr,  2,  3. 

Si'FXJiFic  Perform Axo:, 
13-15. 

PARTIES. 

1 .  When  it  appears  at  any  time  before 
final  decree  that  a  person  not  made 
a  party  is  a  necessary  party  to  the 
suit,  courts  of  equity  will,  of  their 
own  motion,  arrest  the  proceedings, 
that  such  person  may  be  made  a 
l>arty.  Van  Keurm  v.  JSfeLauqh- 
lin,  163. 
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2.  A  person  who  has  an  iuten^t  in|| 
property  wliirh  ih  the  subject  niat-l| 
tor  of  a  suit,  is  not  a  nefeHj^ary  or| 
proper  party  if  his  interest  cannot.li 
in  anv  wav,  be  affected  bv  the  re-n 
Kult  of  tlie  suit.     But  if  it  is  neoc*-,i 
Kary  to  have  such  person  in  court  i 
to  setth)  all  or  part  of  the  questionsj 
in  controversy  between  the  i>artie8,, 
lie  is  a  necessary  party  to  the  suit.!  9. 
The  general  test  is  tHe  interest  of  j 
such   person   in    tlie  object  of  the! 
suit,  sometimes  calbni  its   subject, : 
in  contra  (Hstinction  tosul>jcct  mat- 
ter, /A.' 


;i 


r.. 


No  person  is  a  nccessaiy  party 
against  whom  the  comphiinant  is, 
<;ntitled  to  no  relief,  and  as  against 
whom,  at  tlie  hearing,  the  bill  inust| 
be  dismissed.  Jb. 

An  injunction  against  a  defendant 
to  ri'strain  liim  from  receiving  a 
sum  of  money  in  the  hands  of  his 
attorney,  or  from  permitting  it  to 
be  paid  to  any  one  for  him  or  on' 
his  behalf,  will  not  l)e  dissolved  oni 
motion  of  the  attornev.  Linn  v.' 
Wheeler,  '  231 

No  one  but  a  party  to  a  suit  can 
make  any  motum  in  it,  except  for 
the  jjurposc  of  being  made  a  party. 

,  Troper  parties  are  not  alwavs 
necessary  }»arties.  and  where  no  oV 
jection  io  want  of  a  party  as  a 
necessary  party  was  made  below, 
nor  such  want  made  a  ground  of 
appeal,  this  court  will  not  permit 

Mich  question  to  be  raise*!,  unless 
the  party  omittcfl  is  an  indispensa-^ 
ble  j)arty,  and  justice  cannot  be' 
dime  without  him.  Berrt/man  v.' 
(iraham,  '        370: 


7.  When  it  is  essential   to  enable  the  | 
court  to  make  a  complete  and  final; 
disposition  of  the  suDJect  matter  c  f 
the  controversv,  a  necessary  party 
will  be  added  at  any  stage  of  the 
cause,     unless    there    are     cogent 
reasons  to  the  contrary.     And  thej^ 
nx-ord  will  be  remitte<l  to  the  court 
below  for  that  purpose.   yfcLnu/fh-\ 
lin  V.  Van  Kcurcn,  37''' 


1 


3 


8.  The   defendants^   having    failed   to 


1 


make  the  objection  of  the  want  of 
a  neceKsarj'  party  below,  this  ques- 
tion is  not  entertained  on  appeal 
for  their  benefit,  but  because  the 
court  cannot,  with  the  parties  be 
fore  it,  make  a  decree  which  will 
finally  and  ])roperly  dispose  of  tho 
subject  matter  m  controversy.    lb. 

I'nder  section  111  of  the  New  York 
code,  a  person  who  assigns  a  bond 
as  collateral  security  is  a  necessary 
party  to  a  suit  brought  by  his  as 
signee  against  the  obligor  of  the 
bond.     Cheiv  v.  Brumotjim,       520 

Sec  Pleadiko,  i*,  1 1 . 
Practice,  13. 

PARTITION. 

A  court  of  equity  will  not  interfere 
with  pro<;eedmgs  for  j>artition  com^ 
menctnl  at  law,  unless  such  inter 
ference  becomes  necessary  to  pro- 
tect some  party  thereto  from  fraud! 
or  wrong,  or  to  secure  to  him  some 
clear  right  which  the  law  tribunal, 
from  the  manner  of  proceeding  be- 
fore it,  cannot  secure.  For  such 
purpose  courts  of  equity  will  inter 
ten*  to  ]>revent  a  failure  of  justice 
and  loss  of  rights.  JIall  v.  Piddock^ 

311 

A  tenant  in  common,  who  has  ma«le 
improvements  on  the  land  held  in 
common,  is  entitled  to  an  equitaole 
partition.  The  only  goo<i  faith  re 
quire<l  in  such  improvementw  is 
that  they  should  be  made  honestly, 
for  the  purpose  of  improving  the 
property,  and  not  of  embarrassing 
his  co-tenants,  or  encumbering  their 
estate,  or  hindering  partition.  The 
fact  that  the  tenant  making  such 
im]>rovement8  knows  that  an  un- 
divided share  in  the  land  is  held  by 
another,  is  no  bar  to  equitable  par- 
tition. Ih. 

It  is  no  bar  to  allowance  for  im 
provements  in  equalizing  the  par- 
tition, that  the  imj>rovements  were 
made  by  tenants  m  coinm(»n  in  re- 
version, during  the  pn-vious  life 
estate.  Jb. 

Reference  to  a  master,  with  specific 
instructions,  to  auceriain  and  re 
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port  whether  partition  cannot  l)o: 
made  by   payment   of  owelty :   if 
not,  sale  will"  be  ordered  and  im-'; 
provementi*  allowe<i  tor  out  of  pro- j 
eeds.  /6.,. 


c 


'.Costs  and  expenses  of  defendant*! | 
in  the  proceedings  at  law  for  parti,  j 
tion,  those  proceedings  being  autho-j' 
nzed  bv  statute,  and  arrested  bvj! 
this  court  in  order  to  more  com-.| 
pl«^te  equity,  will  be  allowe<l  out  of: I 
proceed'*  of  salt*.  Tb.\.',\. 


PARTNElt. 

St'f  MoKTtSAUK.  7 


TATENT. 


\ 


.Sir  JniisinrTioN.  '2. 


PLEA. 

*SV('  pLKAlUNii.   4.  «J. 


PLEADINi;. 

Lill  for  injunction  to  restrain  pro-  j5. 
cee<lings  at  law  upon  a  note  and'i 
seale<l   bill,   allegea  to  have   been, 
given  when  tlie  maker  was  incom-', 
[•etent,  also  tlirough  undue  influ- 
ence, and  also  alleging  that  there 
Wits  a  pretended  consideration   of 
the  couvej'ance  or  release  of  some  ' 
lands,  and  asking  a  discovery  of  the  0, 
consideration,   and    of    the    value 
thereof.     Defendants   answer    that 
the  consideration  of  the  note  wa," 
the  release  of  their  interest  in  some  | 
lands,  but  decline  to  state  the  value'j 
of  the  lands,  on  the  ground  that  the  7 
release  of  the  lands,  and  not  their  ' 
value,  was  the  consideration ;  and  1 
as  to  the  bill,   that,  being  under 
seal,    it    needs    no    consideration.  I 
Motion  to  dissolve  denied.  Defend- 
ant* raa<t  answer  fully  as  to  the  i 
value    of    the    lands.      Shotweirit 
A'hnx  v.  Struhle,  31 


'2.  The  complainant  is  entitled  to  a' 
discovery   of  the  consideration  of,, 
the  sealnl  bill,  not  on  the  groundllS 
that  it  would  be  void  without  con-'! 


sideration.  but  on  the  gronnd  that 
the  want  of  consideration,  together 
with  the  iml)ecility  of  the  testator 
and  some  undue  influeDc«^  used  by 
the  defendant  in  procuring  it«  exe- 
cution, might  at  law  render  the  bill 
invalid,  wnen  the  8ame  iml>ecility 
or  influence  wouhl  not  afiect  it.*^ 
validity,  if  given  for  a  plain  and 
acknowledged  debt,  justly  due  from 
the  intestate.  Ih. 

If  the  sealed  bill  was  obtaincil 
legally  and  without  fraud,  though 
without  consideration,  the  defend- 
ants will  be  entitleil  to  recover 
upon  it,  but  in  such  case  it  was  an 
advancement  by  the  intestate,  and 
must  be  brought  into  hotch-pot 
before  distribution  of  the  personal 
estate,  and  the  consideration  mu'^t 
be  discloseil.  lb. 

A  jdea  of  release  is  not  void  Ik-- 
cause  it  is  not  stated  in  the  plea,  or 
the  answer  in  aupport  of  it,  that 
the  release  was  obtaine«i  freelv  and 
without  fraud,  when  the  bilf  con- 
tains no  allegation  of  fraud.  Mc- 
Clnnc'»t  Aflm\rx.  Shrphcnfn  Ereru 
trir.  T'J 

Such  issue  cannot  now  be  raise*!  by 
spe<'ial  replication.  The  moderu 
]»ractice  is  to  permit  the  complain- 
ant to  amend  his  bill  by  inserting 
allegations  which  will  raise  thf 
issue,  and  require  the  defendant  to 
answer  as  to  them.  Ih. 

.  The  statute  of  limitations  is  a  good 
plea  to  a  bill  for  an  aocount  of  trust 
funds,  where  the  trust  is  not  direct 
or  express,  but  arises  merely  by  im- 
plication, lb. 

Where  an  insurance  company  pays 
the  insured  for  a  loss  by  fire  occa 
siontnl  by  the  fault  of  a  railroad 
company,  and  the  insured  after- 
wards receives  the  amount  from  the 
railromi  company,  in  satisfaction 
of  his  damages,  he  holds  it  in  trust 
for  Uie  insurers,  and  they  may  re- 
cover it  from  him  by  suit  in  equity. 
Monmouth  Ojunty  Fxrt  Inf.  Co.  v. 
Ilutchinwn,  107 


If  the  railroad  company  does  not 
pay  the  insured  his  damages,   or 


pnyii  tllMn  knowing  that  he  lias  re-i 
(-oived  tlie  Hniount  iDHurcd  from  the, 
inouruirH  conipaiiT,  the  rivilroHd, 
compniiy  is  linule  to  the  JnBurance 
company  iu  a  cuit  Ht  Inw,  which  it 
hug  the  right  to  bring  in  tlic  imtnc 
of  the  inBurei],  without  )ii»  coDsi^til, 
to  i-ompel  repnyinent  of  the  dnm 


o  the  amount  of  thp 
by  it ;  on<l  a  release  ' 
to  tho  milronrl  rom 
no  liefiTH'B  to  Biirh  si 


II  pan 


It, 


\i.  But  tlieiip  two  reiiK^Uex  rnnnot  he 
pnrKue<liiione«uit ;  ueillicr  the  in- 
jured nor  the  niilruad  company  is 
ti  proper  or  necewarj-  party  to  a 
HUit  a^iniittho  otIiPt    --^  --   ' 


iiient  given  n)(itini>t  botli. 


HO  thati 
a  jiidH- 


Ib. 


]0.W1ieutli(r  Kuit  hhy  bill  nguinsl 
both,  it  the  only  prayer  werflfor  n 
(IfKTt^i  fur  tlip  jmynipnt  o!  tin 
iiionev,  a  demurrer  would  be  miH 
tnine^  for  tile  ini^joinder.  But  under 
llic  Kennral  prayer  fur  relii-f,  th> 
liill  will  be  n-taiim]  to  give  hui'I 
iHluilnlde  relief  as  ihe  fairtu  iiia\ 
wnrmnt.  //i 


II.  A  ri'len 


:  bv  the  i 


«iir«l   I. 
lien  tbe 


road  ronipaiiy  knew  Ibnt 
fured  liiul  received  tile  nm 
the  insurance,  would  be  a  fraud 
n|H>n  the  imiurancc  ronipRny,  and 
would  be  void  for  the  fraud. '  An ' 
ill  audi  cai>e,  (lieinl>urHiii;e  compan 
has  the  riabi  to  have  the  reVn; 
declarwi  void  before  cominenting 
Huit  in  the  name  of  the  ioaured 
against  the  railrond  coinpHny. 
In  sui'li  ft  »uit  a^iorit  llic  rmilrosd 
company  wbichliolds  tlie  relei«e. 
tlie  inHiireil  would  be  n  proper,  il 


i2.  Wbere  the  nllegations  of  the  bill, 
whii'h,  in  sui'h  a  ru'v.  might  give  a 
eourl  of  eqniiy  jurisjiiiion.  are 
fullv,  direi'tlv.  and  rirciimstantiallv 
deale.!  by  tlie  am-w.^r.  llie  Jeninlp. 
luuHt.  on  ft  motion  to  dissolve  upon 
bill  and  answer,  be  taken  as  true. 
and  the  injunction  issued  to  rmtrBin 
themit  at  lawbedimolved.  Jnhab- 
lanh  of  Wi»do-P  V,  Il«-I»m.       ITii 


ofany  iigreement, 
the  plaintiff  mwt  prove  A  written 
agreement.  Waltei-  v.  Hiiri  Ex'rt. 
191 
1.  Under  the  prayer  for  general  re- 
lief, only  such  relief  can  be  ^ven 


a.  Au  ii^unctiuii  will  nut  be  dis- 
solved for  new  matter  i»  avoidauue 
alleged  in  the  answer,  and  not  re- 
sponsive to  the  bill.    ir  /.  E.  C». 


.  no,. 


*.■> 


Itt.  A  party  niu  luivc  relief,  if  at  all. 
onlv  on'  the  (-ase  made  by  bin  bill. 
Evident  relative  to  niattem  not 
stated  in  the  pleading,  nor  birly 
within  itc  genemi  allention,  ia  im  - 

Siettinent.  and  cannot  be  made  the 
oundation  of  n  diiree,  Morthaiiiii 
v.  OinkUx.  -M'l 

fke  Appellate  Jl-bishictios.  -'. 


rowEi;, 

Sre  BjtlLROAl)  COKFtKV.  "., 

I'OWEK  OF  -SALE, 

-Where  tlie  wUI  contains  no  jiow't 
or  direotion  to  sell,  such  jiower  i^ 
not  cre^ed  by  implication,  because 
necessary  or  convenient  to  cnnbb- 
the  executors  to  execute  the  direc- 
tions of  the  will,    Sn'jri-'t  Exn  v, 

2.  When  express  directioiix  are  given 
to  sell,  and  no  nerson  is  named  to 
make  the  sale,  tlie  power  of  sale  in 
held  to  be  in  the  executors  by  ini- 

Slication.  in  cases  where  it  is  their 
uty  to  distribute  or  pay  out  the 
]iroce<-ds,  Ih. 

Srr  ExECDTHis. 
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PRACTICE. 

1 .  An  interlocutory  (lt?creo  made  at| 
the  hearing  in  a  foreclosure  suit,  on; 
bill  and  the  answers  of  two  defend- 
ants, one  of  which  charged  that  the. 
mortgage  of  the  other  defendant! 
was  void  for  usury,  does  not  adju-j 
dicate  upon  the  validity  of  sncii 
mortgage  by  not  directing  an  ac- 
count to  be  taken  of  the  amountj 
due  upon  it.  The  question  betweeni 
the  two  defendants  is  still  openj 
and  is  proper  to  be  brought  up  byl 
a  cross-bill.  Vanrf4^rvcer8  Affm  r  v.\ 
Holcomb,  103 

2.  A  cross-bill  against  a  complainant 
should,  in  general,  bo  fileu  at  the 
time  of  filing  the  answer,  and  in  all 
cafles  before  closing  the  testimony. 
But  the  first  rule  does  not  apply  to 
a  cross-bill  by  one  defendant  against 
another,  nor  does  the  last  to  cases 
in  which  no  testimony  haj?  been 
taken.  lb. 

3.  Lis  petulem  only  takes  effect  from 
the  service  of  the  subpojna.  Tho^ 
statute  provides  that  the  suit  shall 
not  be  notice  until  the  filing  of  the| 
notice  required  by  the  statute,  but 
gives  no  effect  to  the  notice.  It  only 
restrains  its  effect.  Haughwout  v. 
Murphy,  118 

4.  A  writ  of  error  to  remove  a  cause 
from  this  court  to  the  Supreme 
Court  of  the  United  States,  filed 
within  ten  days,  Sundays  excluded, 
from  the  day  of  filing  in  this  court 
a  decree  of  tlie  Court  of  Appeals,  is 
a  Aupersedea^  under  the  twenty- 
third  and  twenty-fifth  sections  of 
the  judiciary  act  of  the  United 
States,  to  stay  execution.  Bruma 
tjim  V.  Chew.  180 

5.  The  "  rendering  the  judgment,"'  or 
"  passing  the  decree  '  complained 
ot,  from  which  the  ten  days  begin, 
is  the  filing  of  Uie  judgment  of  the 
("ourt  of  Appeals  in  the  court 
below.  Ih. 

<».  A  writ  of  error  may  be  directed 
either  to  the  highest  appellate 
court  of  the  state  where  the  judg- 
ment complained  of  was  rendered, 


if  the  record  still  remains  there,  or 
to  the  court  below,  if  the  judgment 
and  record  h»v6  been  remitted. 
But  it  must  be  directed  to  the  court 
where  the  record  remains.  lb. 

7.  When  the  record  has  been  remitted 
to  the  court  below,  and  the  writ  of 
error  directed  to  it,  the  entering  tho 
decree  or  judgment  of  the  highest 
court  in  tne  court  below  is  to  be 
taken  as  the  time  of  rendering  the 
judgment  or  passing  the  decree 
complained  of.  And  such  decree 
only  becomes  a  final  judgrnent  in 
the  sense  of  the  twenty-tnird  sec- 
tion of  the  judiciary  act,  when 
entered  in  a  court  from  which  exe- 
cution can  issue.  lb 

8.  An  enrollment  will  be  vacated  and 
a  decree  opened  when  the  decree 
has  been  made  unjustly  against  a 
right  or  interest  that  has  not  been 
heard  or  protected,  when  this  ha** 
been  done  without  the  laches  or 
fault  of  the  party  who  applies. 
Brinkerhnff  v.  Franklin,  334 

9.  A  defendant  mortgagee  is  not  bound 
to  put  in  any  defence  to  the  answer 
of  a  co-defendant,  alleging  that  his 
mortgage  was  without  considera- 
tion, and  fraudulent  and  void.  Such 
answer  could  not  be  taken  a<  con- 
fessed against  him.  lb. 

10.  A  defendant  cannot  impeach  the 
mortgage  of  a  co-defendant  by  an 
answer.  A  cross- bill  is  necessarv 
for  that  purpose.  lb. 

11.  A  motion  to  dismiss  because  an 
appeal  does  not  lie,  requires  notice. 
Rank  of  the  Metropolis  v.  tSpra(nu\ 

458 

12.  An  order  refusing  to  set  aside  a 
sale,  upon  an  application  based  on 
tiie  illegality  of  tne  sale,  is  appeal- 
able ;  it  is  not  a  discretion arv  order. 

'       lb. 

13.  Where  a  sale  is  unfair  and  illegal, 
and  the  property,  if  fairly  sold, 
would  have  brought  enough  to  pay 
a  lien  creditor,  he  iB  aggrieved  by 
an  order  refusing  to  Bet  aside  the 
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sale,  and  is  a  proper  party  to  ap-^ 
peal.  lb. 

J  4.  Courts  of  equity  interfere  upon  a 
proper  application,  to  set  aside  sales 
niaae  by  their  officers  when  con- 
ducted contrary  to  principles  of  law, 
or  when,  through  traud  or  mistake, 
injustice  has  been  done.  They  so 
interfere  upon  application  in  the 
suit  in  which  the  sale  was  made, 
and  even  when  the  purchaser  was 
not  a  party  to  the  suit.  By  becoming 
a  purchaser,  ho  subjects  himself  to 
the  jurisdiction  of  the  court.        lb. 

15.  In  strict  practice,  a  complainant 
in  put  to  his  supplemental  bill,  and 
a  defendant  to  his  own  cross- 
bill, to  raise  a  defence,  arising 
pendente  lite^  affwting  a  oo-defena- 
ant.  Bank  of  the  MftropolU  v. 
tipra^ue,  530 

IG.  When  a  party  is  brought  into 
equity,  he  is  entitled  to  an  equitable! 
decree  according  to  his  case  as  it 
then  exists.  /6.' 

fki^  Limitations,  Statute  of,   1,   2. 
Parties,  1 ,  4,  5,  7. 
Pleading,  5. 


PRAYER. 

Scr  Pleading,  10,  14. 

Specific  Performance,  h. 


joyment,  by  the  t'haracter  of  the 
use  from  whirh  the  right  has  origi- 
nated, lb. 

Where  the  practice  in  the  use  of  a 
dam  and  its  appendages  during  tho 
period  of  prescription,  has  been  to- 
control  the  height  of  the  water  in 
the  pond  in  times  of  high  water  by 
removing  the  gates  and  permitting 
the  water  to  now  ofif,  this  mode  of 
user  qualifies  the  right  which  has 
been  acquired  by  prescription,  and 
a  decree  permitting  tho  use  of  such 
gates,  wnich  requires  that  they 
Siall  be  removed  in  times  of  fresh- 
ets and  high  water,  is  necessary  to 
restrain  tne  flowage  of  the  com- 
plainant's lands  to  what  it  was  ac- 
customed to  bo  thiring  the  time  of 
prescription.  lb. 

Str  Easement,  1,  '». 


PRINCIPAL  AND  AGENT. 

An  agent  attending  a  sale  for  his 
principal,  has  no  right  to  buy  the 
property  at  that  sale  for  himself,  or 
any  one  else  than  his  principal,  at 
a  price  less  than  would  secure  his 

{principal's  claim.  He  would  be 
leld  a  trustee  for  his  principal  and 
any  written  or  properly  aeclared 
trust  for  any  other,  would  be  held 
subject  to  the  first  trust  for  thfr 
i)rincipal.    Wnlhr  v.  If  Urn  Ke'r»^ 

101 


PREROGATIVE  COURT. 
Src  Jtrisdrtion,  3-7. 


PROBATE. 
Sfr  Will,  U». 


PRESCRIPTION. 

1 .  Prescriptions  maybe  upon  condi-j 
tion  in  restraint  of  the  mode  in 
which  the  prescriptive  right  is  to  be 
enjoyed,  or  mav  have  annexed  to 
them  a  duty  to  be  performed  for  the 
l»enefit  of  tho  person  against  whom 
the  prescription  exists.  Carlisle  v. 
Cooper,  570 

2.  The  prescriptive  right  to  the  use  or 
flow  of  water  may  be  qualified  as 
to  times,  seasons,  and  mode  of  en- 


PUR<:HASE  MONEY. 
See  Specific  Performance,  1-3. 

PURCHASER. 

If  a  purchaser  has  before  him  facts 
which  should  put  him  on  inquiry, 
it  is  equivalent  to  a  notice  of  the 
fact  in  question,  and  where  such 
fact  constitutes  a  fraud  on  a  third 
party,  it  will  not  protect  the  pur- 
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cliaeorthat  he  purchased  for  value. I 
Tantum  v.  (hren,  304! 

*Sf<  AssroxMENT  FOR  Bknkfit  of 
Creditors,  2.  o. 

EflTOPPEL. 
M0RT(}A0E,  o. 

Specific  Per  form  anck,  1-'^,  1'). 


RAILROAD  COMPANY.  ! 

}.  An  act  authorizing  a  railroad  com- 
pany to  construct  their  roa<l  along; 
a  river  does  not  authorize  them  to: 
constnict  it  in  or  tii>o?i  tlie  river,! 
but  along  side  of  it.  The  word, 
"along"  does  not  mean  "upon,"' 
unless  the  context  shows  that  it  is 
uswl  in  the  sense  of  upon  and  along. 
i<tcirns  V.  /,'nV  7?.  (h.,  269 


-.  Authority  to  construct  a  railroadj 
along  n  river,  must  be  held  not  toj 
authorize  it  to  be  constructed  in 
the  river  from  tlie  subject  matter,! 
as  it  could  not  be  constructed  in 
the  river,  without  authority  first  to 
till  m  thf^  river  bed.  Ib.\ 

-."3.  That  a  power  granted  will  not  be 
sufficient  to  enect  the  object,  will 
not  by  implication  enlarge  the, 
power,  unless  it  appears  that  th<.' 
legislature  in  granting  it,  knew 
that  such  construction  was  neces-' 
jiary  to  effect  the  object.  The  ap- 
plicants must  see  to  it  that  the 
power  conferre<l  is  sufficient  to 
effect  their  purpose,  and  not  seek  by 
implication  to  extend  it  in  a  man-, 
ner  which  the  legislature  might  not| 
have  been  willing  to  grant.         Ib.\ 

4.  Where  the  provision  of  an  actj 
clearly  shows  that  it  was  intended 
that  thc'  road  authorized  by  it| 
should  be  constructed  outride  of  a 
river,  no  necessity  to  go  into  the 
river  for  the  construction  of  it  will, 
by  implication,  confer  authority  to 
construct  it  in  the  river.  The  grant| 
must  fail  if  the  road  cannot  be 
built  outside  of  the  river.  lb. 

Z).  Where  two  railroad  companies 
have  the  authority  to  build  and  run 
a  railroad  between  the  same  termi- 
ni, neither  can  take  exception  to 


any  irregularity  or  unlawfuln««  in 
the  exercise  of  such  franchise  by 
the  other,  unless  it  can  show  a  par- 
ticular injur}*  to  itself  by  such 
course.  ErU'  R.  Co.  v.  Dtl.,  Lack, 
and  \Ve«t.  R.  (\.,  28:^ 

<>.  Wherea  party  standi  by  and  encour- 
ages another  in  the  construction  of 
a  public  work,  at  great  coet,  this 
court  will  not  interfere  with  it  at 
his  instance.  Such  conduct  estops 
him  from  calling  in  question  the 
legality  of  the  structure.  Ih. 

7.  Where  a  railroad  company  appro- 
priated land  under  a  belief  that 
they  were  the  owners  of  it,  and  the 
lancl  appeared  to  be  of  no  particu- 
lar value  to  the  owners,  this  court, 
in  the  exercise  of  its  discretion,  re- 
fused to  restrain  them  from  its  en- 
joyment. Ih. 

8.  Qutrrf.  Whether  this  court  will  pre- 
vent, by  injunction,  the  permanent 
appropriation  of  lands  by  a  railroad 
comi)any  acting  ultra  virei,  in  the 
absence  of  irreparable  injury.     Ih. 

0.  Where  a  railroad  company  have 
irregularly  taken  lands,  but  hayo 
the  capa<'ity  to  acquire  title,  this 
court  will  not,  where  the  advan 
tage  to  the  complainants  would  be 
small,  and  the  injury  to  the  com- 
pany incalculably  great,  interpo«ie 
and  stop  the  running  of  the  cars  on 
such  road  until  the  statutor}* 
method  of  acquiring  title  can  l>e 
executed.  Ih. 

10.  When  the  title  to  the  lands  the 
us«  of  which  the  complainants  seek 
to  enjoin  is  in  dispute,  this  court 
has  no  jurisdiction.  In  such  case, 
an  injunction  is  never  granted  to 
prevent  the  enjoyment  ot  the  prop- 
erty in  dispute  by  either  party  who 
happens  to  be  in  possession  of  it. 

Ih. 

11 .  A  court  of  equity  will  never  lend 
its  active  aid  to  a  part}*  who,  by  a 
superior  knowledge  and  artfuf  si- 
lence, has  gained  an  unfair  advan- 
tage over  another.  lb. 

12.  Under  tlie  acts  of  March  4th  and 
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nth,  1S5S,  (Pnmph.  Ixiws  201  and 
^512.)  the  Delaware,  Laokawanua, 
and  Western  Railroad  Conu^any 
have  a  right  of  way  througn  the 
Bergen  tunnel,  and  tne  consequent 
right  to  connect  their  tracks  with 
those  running  through  the  tunnel. 
Del,  lAic.k.  and  Wt*t.  2i.  Co.  v. 
Fyie  R  0>.,  298 

• 

\?t.  A  receiver  will  not  be  appointed 
to  supercede  permanently  the  man- 
agers of  a  railway,  and  to  take| 
entire  charge  of  the  affairs  of  thej 
road.  But  where  two  railroad  com-; 
panies  possess  a  community  of  in-' 
t^rest  in  the  pronerty  in  dispute, 
(as  for  example,  oeing  tenants  in 
rommon  of  an  easement),  this  court 
will  exercise  judicial  control  over 
their  conduct  towards  each  other,' 
in  order  to  protei't  their  respective 
right".  //;.! 

14.  Under  the  ai^ts  of  1M58,  the  Erie 
Railway  Company's  trains  of  ever}'' 
description,  have  the  right  of  pre- 
cedence over  those  of  the  Delaware, 
Lackawanna  and  Western  Railroad! 
Company  through  the  Bergen  tun 
nel.  But  anv  unlawful  use  of  this 
privilege,  with  a  view  to  embarrass 
or  impede  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Com- 
pany in  the  use  of  the  tunnel,  or 
the  road  connected  with  it,  will, 
upon  a  proper  case  being  made,  be  a 
ground  of  interference  by  this  court, 
huch  case,  however,  is  not  made  bv 
the  present  pleadings.  Ih. 

1  r>.  The  contract  of  November  1st, 
18o9,  between  the  Long  Dock  Com- 
pany and  the  lloboken  Land  and 
J  mprovement  Company,  (the  grant- 
ors of  the  defendants  and  complain- 
ants respectively,)  limits  the  trains 
having  precedence  through  the 
tunnel,  to  those  run  in  conformity 
with  the  time  tiibles,  and  those 
only,  at  the  present  stage  of  these 
j»roc=reding8,  will  be  allowe<l  ])rece-| 
dence.  /6." 

10.  That  i>art  of  the  regulations  of  the 
Erie  Company  giving  preference  to 
extra  or  irregular  trains,  enjoined. 


17.  The  appointment  tf  a  receiver  or 
manager  of  the  tunnel,  refuse*].  Ih. 

Src  Charter. 

Pleading,  7,  8,  ll. 


REALTY. 


St'c  De.*4*'ESt,  1 


RECEIVER. 


See.  .TuiMLMENT  Creditor,  2, 
Railroad  Company,  13,  17. 
Weijifenboni  v.  Sici/hortmr,  48; J 


>. 


RELEASE. 
See  Pleadinu.  4,  '),  s.  11. 


RESCISSION. 
Sec  Specifhj  Perfoemakce,  20. 

REVOCATION. 
Sec  Contract.  1. 

RULE  TO  SHOW  CAT'SE. 

If  the  day  to  show  cause  is  less  than 
two  months  from  the  dato  of  the 
rule  even  by  one  day,  the  order  to 
sell  is  erroneous,  and  must  be  set 
aside  on  appeal.  And  as  this  rule 
is  the  proceeding  by  which  juris- 
diction is  acquired,  this  defect  ap- 
pearing on  the  record,  would  avoid 
the  proceeding  collaterally.  Brat/- 
v.  A>.7/'«  />7Wa  343. 


SALE. 

See  Caveat  Eiii»toe. 
Prach-ick,  13,  14. 


SALE  OF  LANDS  FOR  PAYMENT 
OF  DEBTS. 

I.Ad  account  of  the  personal  estate 
of  an  intestate,  on  application  to 
an  Orphans  Court  for  sale  of  lands 
to  pay  debt**,  which  refers  only  to 
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an  inventory  tiled  in  another  state,}' 
is  not  a  compliance  with  the  stat- ' 
ute,  unless  a  copy  of  the  inventory 
is  annexed.    Bray  v.  XeilW  flxecu 
trit,  '  343 

2.  A  tinal  account  settled  in  the  pro- 
bate court  of  another  state,  relating 
only  to  the  jiersonal  e8tat<?  of  the 
decadent,  is  not  evidence  against! ' 
devisees  of  the  real  estate  in  thisj 
state,  who  ha<l  no  interest  in  the'i 
personal  estate,  and  would  not 
nave  been  heard  on  the  settlement 

of  that  account.  lb. 

I 

3.  On  application  for  sale  of  lands  toj 
pay  debts,  it  ift  necessary  that  thej 
Orphans  Court  should  ascertain! 
and  determine  the  amount  of  the' 
deficiency  of  the  personal  estate; 
required  to  be  raisea  by  the  sale  oi 
lands.  Ih. 

4.  On  such  application  it  is  necessary, 
that  the  court  should  ascertain  and 
decide  that  the  personal  estate! 
which  had  come  to  tne  hands  of  the 
applicant,  had  been  apj>lie<l  to  the 
payment  of  debts.  lb. 

o.  When  the  applicant  had  received 
and  sold  lands  devised  by  the  tes- 
tator, and  which  ought  to  contrib- 
ute to  the  payment  of  debts,  it  is'; 
error  to  order  lands  of  other  devi-! 
sees  to  be  sold  for  the  payment  of 
debts  paid  by  the  applicant,  with-j 
out  deducting  the  proportion  the 
applicant  ouglit  to  pay.  lb. 

<>.  Lands  devised  to  a  widow  in  lieu 

of  dower,  if  accepted  by  her,  are 

liable   to  their  proportion   of  thei 

debts  of  the  testator.  lb.' 

I 
I 

7.  Wliere  an  executrix  to  whom  lands, 
are  devised  for  a  certain  time,  nee-: 
lects  to  apply  for  an  order  for  sale 
to  pay  debta  until  her  estate  ex- 
pires, and  in  the  meantime  enjoys 
the  estate,  and  takes  the  rents  and 
profits  of  it,  she  must  account  for 
the  value  of  the  estate  so  enjoyed, 
and  deduct  ita  fair  proportion  of 
the  debts  m  ascertaining  the  amount' 
to  be  raised  from  the  otner  devisees. 

Jb. 


SATISFACTION 

•SfC    MoRTiJ.ViE,  9. 


SEALED  INSTRUMENT. 

tSre  Mortgage,  1. 
Pleading.  1-3 


SEPARATE  ESTATE. 
Sff  Married  Woven. 


SHERIFFS  SALE. 

Mere  inadequacy  of  price  is  not  suffi- 
cient to  set  aside  a  sheriff's  deed, 
nor  is  it,  per  se,  proof  of  fraud. 
But  even  if  there  ha8  been  no 
fraud,  if  the  inadequacy  of  price  i.H 
gross,  and  the  party  whose  property 
has  been  sold,  oy  reason  of  mistake 
or  misapprehension  did  not  attend 
the  sale,  and  the  sacrifice  was 
caused  by  such  mistake  or  misaj*- 
prehension,  the  sale  will  be  set 
aside.      Kloeppinr/    v.    Sfilhnacfirr, 

32S 


SPECIFIC  PERFORMANCE. 

1.  A  person  who  has  contracts!  for 
the  purchase  of  land,  may  compel 
anv  one  who,  after  such  contract 
and  with  notice  of  it,  takes  the 
legal  title  from  the  vendor,  to  per- 
form the  contract.  The  subsequent 
purchaser,  to  hold  the  title  against 
such  contract  of  sale,  must  be  a 
bona  fide  purchaser,  without  notic*% 
and  must  have  paid  the  purchase 
monev.      Haugnwout  v.    Murphy, 

lis 

2.  If  part  of  the  purchase  money  r«- 
mams  unpaid  after  the  sale,  as  to 
such  part  such  second  purchaser  is 
not  protected,  but  it  may  be  claimed 
by  the  prior  purchaser.  But  in 
such  case  the  purchaser  will  hold 
the  legal  title  conveyed  to  him  fre<» 
from  any  claim  under  the  prior 
contract,  except  to  the  purchase 
money  not  paid  until  after  notic*? 
of  the  contract.  lb. 
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That  a  mortgage  was  given  as  secu- 
rity for  the  payment  of  the  unpaid 
]»urcha8e  money,  is  not  sufl&cient  to 
protect  such  Pubsequent  purchaser' 
lie  is  only  t>rotecte<i  as  to  money 
actually  paid  before  notice.         lo) 


't. 


A  delay  of  two  years  and  a  half 
not  accounted  for  in  bringing  suid 
to  compel  specific  performance,  is 
fatal  to  relief.  lb.' 


5 


11.  Where  two  purchase  lands,  and 
one  takes  the  title  in  his  own  name, 
but  his  co-purchaser  has  paid  his 
whole  share  of  the  consideration 
and  has  been  permitted  to  posses 
and  enjoy  the  property,  delay  in 
bringing  suit  for  his  moiety  will 
not  bar  relief.  "     lb. 

12.  A  party  who  would  seek  specific 
performance  must  be  prompt  in 
asking  the  aid  of  the  court.  Un- 
reasonable delay  will,  of  itself,  be 
often  a  bar  to  a  suit  of  this  charac- 
ter.    Mcrritt  v.  Brwvn,  401 


A  receipt  for  $100,  part  of  the  con- 
sideration of  an  alleged  contract 
for  sale  of  lands,  which  does  not 
describe  the  land  or  mention  the 

price  to  be  paid,  without  any  other. ^3  Exc^nited  parol  agreements  to  buy 
memorandum  m  writing,    is    not       •  *  e.     ._.        .  •'.J 


sufficient  to  found  a  decree  for  spe 
cific  performance.     The  property  to  . 
be  conveyed,  and  the  price  to  be| 
])aid,  must  be  designated  with  cer- 
tainty.     Wi'hh  V.  Bayaud         186 


in  property  at  a  sherifif's  sale  for 
the  benefit  of  defendants  in  execu- 
tion, can  be  sustaineil  only  on  the 
ground  of  fraud.  '  lb. 


t.  Where  the  fee  is  in  th**  wife,  a 
contract  by  her  husband  for  the. 
sale  of  her  land,  would  not.  if  en- 
forced, give  title.  A  decree  to  con- 
vey would  be  complied  with  by  his 
giving  a  dee<i  of  bargain  and'sale.j 
without  covenants,  upon  payment 
of  the  consideration.  lb. 


'14.  When  tlie  elements  of  the  case  are, 
simply,  a  purchase  under  a  parol 
promise  to  liold  for  the  benefit  of 
the  defendant  in  execution,  such  a 
transaction  cannot  be  enforced  ^ 
either  at  law  or  in  equity.  Jb. 


7.  In  a  suit   fur  specific  performance  \ 
upon  such  a  contract,  the  husband  ! 
could  not  be  compelled  to  procure  a  ' 
conveyance  from  liis  wife,  nor  could 
she  in  such  suit,  in  any  other  wav. 
be  compelled  to  execute  it.  lb.  ^ 

8.  Nor  can  a  decree  be  made  for  the 


15.  The  defendant  agrofnl  by  parol  tn 
purc'hase  property  at  a  sheriff's  sab* 
tor  the  benefit  of  the  defendant  in 
execution  ;  the  hitter,  at  the  time 
of  the  agreement,  aspigning  to  him 
twenty-five  shares  of  stock  to  make 
the  purchase  "  more  beneficial  to 
him. '  It  was  also  agreed  that  the 
defendant  in  execution  should  raise 
the  purchase  money,  and  take  the 
property  within  sixty  days  after  the 


repayment  of  the  money  paid  on  .     sale,     ticbl.  that  the  defendant  in 
signing  the  contract,  under  a  prayer 


for  general  relief  in  a  suit  for  spe 
cific  performance. 


% 


execution  having  failed  to  raise  the 
money  and  re<iee!n  the  property  for 
over  two  years,  and  having  per- 
mitted, in  the  interim,  the  pur- 
chaser to  improve  the  property,  and 
in  some  r(^*»j»ects  use  it  as  his  own, 
had  lost  his  right  to  enforce  the 
specific  i)erformance  of  the  con- 
tract. Held  aho,  that  the  stock 
stood  as  collateral  security,  and 
that  the  purchaser  must  account  for 
its  value,  it   having  been  sold  by 

10.  A  suit  in  the  nature  of  a  suit  for  '     "*"'•  ^^• 

specific  performance,  reqiiires  dili-!. 

gence  in  performance  and  in  bring-:  |1G.  Upon  an  application  for  a  specific 
mg  suit.  A  suit  for  the  declaration  |  pertormance  of  a  contract,  the 
of  a  resulting  trust  does  not  require  court  must  be  satisfied  that  the 
the  same  diligence.  76.11    claim  is  fair,  reasonable,  just,  and 


1'.  The  (juestion  being  merely  whether 
the  complainant  was  half  owner  of 
certain  lands,  and  entitled  to  a  con' 
veyance  of  an  undividcKl  half! 
thereof  the  facts  of  the  case  held  to 
substantiate  complainant's  claim. 
jMwrence  v.  JAiivrence,  317 
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**qual,   ill 
Ihc.amp, 


all    it)*  pnrtp. 


Crane  v. 
414 


ooiiifilotc  bn-ach,  will  ho  con-struod 
as  a  waiver.  Ih. 

25.  A  knowledge  of  the  breach  bt-jfore 
waiver  will  ho  presumed,  where  th^. 
facts  shown  are  Huch  that  the  party 
should  be  charged  with  notice  in 
favor  of  equitable  rights  consequent 
U|>on  such  Bupposed  waiver.        Ih. 

2t).  Where  time  is  of  the  essence  of  a 
contract,  the  jmrty  having  the 
option  to  insist  munt  make  the 
}»oint  promptly,  boforo  other  equi- 
ties intervene.  If*. 

21.  A  collateral  covenant  restraining 
the  assignment  of  an  agreement 
will  not  be  enforced  in  wjuity, 
where  it  appears  in  llie  contra«.l 
that  8uch  restraint  is  but  an  inci- 
dent to  the  objects  of  th(»  princi]ml 
covenants  wliirh  have  bt-en  sub- 
stantially perfoniUMJ.  Jh. 

28.  The  general  rule  ih,  that  in  fMjuiiy 
time  is  not  of  th«*  essence  nf  the 
contract,  unhw*.**  the  parties  hav<' 
expresslv  so  stipulntecl,  or  it  ntiMs 
sarily  follows  from  tli«?  nature  and 
circumstanc*^  of  t  In*  contract .  Kituj 
v.  Riickinon,  "»Oli 

20.  A  contract  for  the  sab'  of  lan«l  i^ 
regarded  in  eijuity  for  most  pui 
I)Oses  as  if  it  hiul  bci'U  sptrilically 
ment  oi  money,  and  the  perform-  •  executed.  The  j»urchaser  b<»com«'s 
ance  of  conditions,  when  compen- i  the  equitable  owner  of  the  land, 
sation  can  1  e  thus  made,  dritjff  v.  |  and  the  seller  of  the  punlias«r 
Landis,  '  'tJ)4       monev.  /''. 


17.  To  determine  thesis  qualities,  the 
court  will  look  not  merely  at  the- 
terms  of  the  agreement,  but  at  the^ 
relations  of  the  parties,  and  the 
Hurrounding  circumstances.         Jb.' 

18.  A  party  seeking  a  specific  per- 1 
formance  of  a  contract,  must  showj 
that  he  has  perfonned,  or  been! 
ready  and  willing  to  j»erform  all' 
the  essential  terms  of  his  contract.' 

Jh) 

li>.  Time  and  modes  of  payment,  at- 
tended by  special  circunwtances  of 
hardsliip  and  loss  caused  thereby, 
are  circumstances  to  be  weighe<l  by 
the  court  in  exercising  a  sound 
legal  discretion.  //>. 

20.  The  surrender  of  a  written  con- 
tract of  sale,  f()llow(»d  by  acts  in  j 
consistent  with  the  continuance  ofi 
the  same,  such  as  negotiating  a  sale 
to  another  party  by  the  surrenderer 
for  the  bonetit  of  the  surrenderee, 
held  to  be  in  e(|uity  a  re.'scission  of 

such  contrait.  Ih.' 

I 

21.  Penalties,  forfeitun*,  an<l  .securi- 
ties for  conditions  broken,  are  not 
favore<l  in  equity.  They  are  usually 
held  to  be  securities  for  th<<  V^y- 


22.  Covenants  contained  in  dee<is  and 
agreements,  prescribing  the  modej 
in  which  the  premises  shall  be  im-i 
j»roved,  and  in  restraint  of  theirli 
use,  will   be  sustained,  within  rea-'; 
sonable  limitations.  Ih.  oi.  Parol   evidence   of  ronvei'sation's 


30.  Not  inequitable  in  this  cas**  to  de- 
cree performance,  though  payment 
or  oner  of  payment  was  not  made 
on  the  dav  fixed.  Ih. 


23.  Time  may  be  made  of  the  essence 
of  a  contract  in  ejiuity  by  the  ex- 
press stipulations  ot  tlie  ]rarti€*s,  or; 
it  may  arise  bv  implication  from' 
the  nature  of  tlie  proi>erty,  or  the 
avowed  objects  of  thft  seller  or  the 
purchaser.  //>. 

24.  Circumstanct^  inconsistent  with' 
an  intention  to  enforce  a  strict  com- 
pliance, such  as  proceeding  with 
the  purchase  after  an  actual  and 


before  the  execution  of  a  eontract. 
is  not  admissible  to  alter  its  ternifc" 
and  thus  rentier  it  a  contract  of 
which  time  is  of  the  esw'uce.  Kui 
a  defendant  to  a  bill  for  sj>ecitir 
performance  may  offer  such  conver- 
sation in  evidence  as  independent 
proof,  to  rebut  an  eipiity  set  up  bv 
complainant.  /A. 

32.  Notice  that  the  «lefendaiit  would 
not  extend  time  for  payment,  can- 
not   aid    him.     <\mipbiinant   was 
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ready  with  the  money  on  the  day 
of  payment. 


I 


33.  The  complainant  being  preecnt 
with  the  money  at  the  time  and 
plac«  where  he  understood  payment 
waA  to  be  made,  the  defendant,; 
after  seeking  the  next  day  to  repu- 
diate the  contract,  and  refuRing 
three  days  afterwards  to  receive 
the  money,  when  complainant  ex- 
pressed willingness  to  pay  it,  can- 
not be  relieved  from  his  contract  in! 
a  court  of  equity  on  the  ground  thatj 
the  money  was  not  tendered  at  the! 
proper  place.  lb) 

34.  What  lands  were  intended  to  be; 
embraced  in  the  contract,  can  be ; 
sufficiently  gathered  from  contract,! i 
bill,  and  answer,  without  resorting ! 
to  parol  evidence,  to  warrant  a  de-l 
r.ree  for  specific  performance.      lb. 

St'e  Contract,  1-3.  i 


TRUST  AND  TUUSTEK. 

Sec  Contract,  2. 
evidknce,  17. 
Pleading,  7. 
Principal  and  A(}|£nt. 


I'NDUK  INFLUEN'CE. 

Sfe  Fraud,  3. 
Pleading,  2. 


VENDOR  AND  PURCHASER. 

See  Caveat  Emptor. 

Specific  Performance,  29. 


WAIVER. 
Sec  Spe^:ific  Performance,  24,  25. 


SUBROGATION. 

See  Mortgage,  10. 
Pleading,  8. 


SUPERSEDEAS. 
Sec  Practice,  4. 


SUPPLEMENTAL  BILL. 
Set  Practice,  15. 


SURPLUS  PROCEEDS. 
See  Df:scext,  1. 

TAKING  LANDS. 
See  Railroad  Companv,  7-9. 


TENANT  FOR  LIFE. 
Nv  Infant's  Landa.  1. 


TIME. 

/fe«  Specific  Performance,  23, 26, 
Vol.  VI. 


28. 

2t 


WATERCOURSE. 

See  Easement. 

Jurisdiction,  10.  11. 

License. 

Nuisance. 

PRjaCRIPTION,  13. 

WILL. 

1.  The  rule  in  Shelley's  case  must 
govern  in  the  construction  of  wills 
made  prior  to  June  13th,  1820,  iu 
all  cases  where  it  is  applicable. 
QuM$Ex'rv.  Quick,  13 

2.  The  rule  applies,  even  when  another 
estate  for  life  is  interposed  between 
the  death  of  the  first  tenant  for  life, 
and  the  estate  to  his  heirs.  lb. 

3.  A  devise,  upon  the  decease  of  a 
tenant  for  lite,  to  heirs  "  as  the  law 
directs"  in  case  of  dying  intestate, 
means  as  the  law  was  at  the  time 
of  making  the  will,  and  not  as  it 
might  be  at  the  death  of  the  tenant 
for  lifew  lb. 

4.  Such  limitation,  as  it  gives  the 
estate  at  the  death  of  the  life  ten- 
ant to  persons  who  may  not  then 
be  hia  hoirs-at-law,  or  in  ahares 
different  from  those  preecribed  by 
the  law  at  that  time,  prevents  the 
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■jLTMAt\i\\*\vu.  or  iirii'r--  th«'   pro- 
i-ion  villi  \f*-  Mi'rj.«rativ*r  witiioijt 

-■I'll    ':OIi-ff  U' t!«»n.       I-'*tt\    J'!'!-'  v. 


'jKiii    AW    '.piwi.tiv    liiiiiiatinn    //// 

Ml  a  iL't.",  ;iil  wWn  ar'r  i^«  *,i**  at  tli'-'- 

I  nil"  of  i\\*:  (\*''A\\\  of  til*:  i»'»»tal*»r.  \'A.  In  ui!***  of  a  will  iiiad*;  a: 


i::ij»:ty-»-iirht  y*:Az^  ••i\  i*.  •-■-•  :."-- 
-hv  ii*a'i»:  hor  will,  in   *:.    a—.:. 
of  any  j'ro«»f  of  t«r*'tai;i-r.:.trv  .-.    .- 
|«a«;ity.  or  of  any  fr»iw.  ■  :.-::..'.-•.- 
tii^n,  or  un«Iu«='  mliuen-  •>  in  :  :  v  -: 
in;»  ill*'  will.  1*  not  *iidii:irr.:  ^r    .l  . 
lor  r'.-fii*ing  to  admit  tJ:-  'v.ll   : 
i»robat»'.  I'oUiu*  w  T'f"'"" 


..  .1.. 


tak"  v<jHt*'d  and  '•on}«»*q»i*'ntly  trans 
iiii?—ihlf^      int*'r'^r«tf.      inini^*«iiat»rlv 
•ipoii  tli<r  t^-lator'«  d'alh.  iff. 


an  &ii*\  in  favor  of  a  daught*-:  -A.t.i 
whom  the  if-^tatrix  had^  l:v»r-i  y~ 
yearn.  Imt  oth**r  children  have  :;>- 
ri^hl   to   rei^uire  it  to  he   vVar'.y 


proved  that  she  ox»-cut*^l  th»?  w:Ii. 
undon^tanding  that  it  was  h«='r  t-<- 
tainf'niar\*  a«:t.  /'• 


J'.  A  J  TO  vision  hy  a  t<*tator  for  a  honif- 
for  his  widow  and  minor  rhildn-n 
until  all  lKM:onie  of  a>»e,  und«fr  th** 
direction  of  th<rir  mothf-r,  will  h»? ' 

*U:(t'Siiiit\  afl  to  tho  widow,  hv  hfr  11.  When,  howf:v»'r.  thr-y  go  h»;yond 
♦slfjotion  not  to  accept  it  in  lif:a  of  |     this,  and  continue  litigation   hy  a 


dower  an  provid*-*!  in  the  will.  Butj 
the  Hulmtantial  h**nefit  intendfsl  for 
I'le  infant  children  hy  devoting  the 
;iiiioiiiif  din-^'te^l  to  their  Hiipj.»ort,. 
will    not    he   whoUv   defeated   hv 


protracted  inquiry  into  the  capa 
rity  of  the  testatnx,  it  is  in  the  di<- 
rn'tion  of  the  court  to  allow  ••on- 
tentants'  cost«,  or   to   allow    '<»^t> 
against  them. 


Jh. 


•^in'h  election  of  tiie  widow  ;  and  a 

'•ourt  of  equity  will  Hets  to  it  that  15.  A  heque*»t  to  a  daughter,  of  the 


the  amount  Ket  a]»art  hv  the  teHta-j 
tor  for  that  purpwe  Hiiall  1m4  ap- 
pli(Ml  to  the  benefit  of  the  infantni 
nubdtantially   an   intond^Hl   hy  thej 
t<f«tator.  ytV<« /Vf"  V. /iV,       251 


intere*«t  on  a  bond  and  mortgage, 
and  the  dividends  on  certain  sf»eci- 
fied  share«  of  Btock  for  life,  with  a 
(lirection  that  if  necessary  for  her 
KUjjjiort  the  ftook  may  be  sold,  and 


I N 1)  E  >: . 


63? 


I 


tfie  proi'i* <lr<  .^f  tu'Ji  aalc  aii'l  the' 
•riiuipal  nisiuli  l-orul  paid  to  hor,) 
ojivt-s  a  'untingoiit  TCHidue  undis-il 

p<)t*i?<l  of  in  Kinh  ir.oiioys  ami  stock,! 

whirh  Mill   [iM>fd   under  a   p'ncral  ' 

p'riidiiarv  'lauvo.     (.'U'.rica  />'/■«  v. 

Rkhinh^  'M\\ 


1*».  At  tli«'  tiijio  «>i"  tlio  ox<><;ution  of 
the  will  til"  t'.stiitor's  lM.'aring  wa?* 
s«'rioui»ly  impaired,  and  lii.sevf>?iglit 
:ilniost  gone ;  jji'ol)at<»  ot"  tiio  will 
r<.fnse<l,  iMoanse  it  did  not  appear 
that  its  rontontK  woro  in  any  way 
inado  kiiowii  to  linn  bnton?  or  at  . 
tin*  timo  of  ;TH  ox«r.iition.     J/frrin 


V.     Vft/nft-rri,  /'«:  J-! 


r)<;i 


17.  The  hurd«-n  "f  pioof  is  on  thf  pro- 
iMHiont:   it   will    not   bo  ]»re.siiin«-<l 
from  tlio  fn.-.t  iluit  tlio  t«jstator  Inid 
ti-stanientaiy     •■apa<:ity,     that     In* ' 
would  not  'j.r...o  t.;x«3<Mitod  tho  will  : 
without  unlKI^'tanding  its  contents/' 

1"^.   Not      IHTJ-v;!,  y     {,)     (I<;Cld(J     wln'th'-r 

!'"^tat<»r*s  di'<  huations,  bofon.*.  and" 
after  execiitinn  of  the.  will.  ai«i  ad 
iiiissible.  Ih. 

S,f  Kxi;«.rriox. 

i'«:\vi:R  Of  rfAij-:. 


WITNESS. 

ri;:-r  the  act  of  April  17th,  ISH- 
a  v.;fe  w;w  not  a  competent  witn'*- 
in  a  suit  by  or  againrft  her  husband, 
but  only  in  a  suit  by  or  again.^t 
/"r.     B.;ing  otfere<J  a**  a  witness  r,. 
till-   ciiiM-e   against    the    hu>band 
]iri'«r  to  the  passage  of  the  sM.*t  o' 
Marc:.   17th.  iS70,  authorizing  h» 
tt»itiT:.ony  on  behalf  of  any  j»art;- 
f'   a    <Mt,   she    was   inconipet^nr 
\''tn    t["Utt'n*  Kri'  V.  J*uff,  ■^•'•" 

Obj-'-rlor.    t"    a    witness    on    il' 
;irou:.'l  of  incoinpctenov,  must  I 
mado  when  he  is  offereJ  for  exan.i 
nation,  if  the  inooinpet<;ncy  betlun 
knowi..     Tlie   a^lverse   party   wi-' 
not  be  p**rmitt<?fl  to  sit  by  and  he^' 
tl;r  vitiies?  examined  without  (•!• 
i*'!.',.:.,  i»ad  fiiiling  to  make  any 
thi:.2;out  of  hini,  to  intoip«»se  t^< 
o!':» -. :  oil  to  comp«'t»;ni  y.  Bi'infh"i,i 
\.  fifffunn.  •••■' 


WKITnKEilKOK. 


Si^r  I'k.x.  :u:e,  -1- V. 


